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BOOK II.— PARTITION. 

INTRODUCTION. 

Definition. 

§ 1. The Law of Partition is the aggregate of the rules, 
which, when a Hindft family, (a) living in union, separates, 
determine the duties and rights of its several members with 
respect to the common property and liabilities. (6) The 

(а) In the case of Raj Bahadur v. Bishen Dayal, I. L. R. 4 All. 

it was recently held that the Hindt!! law applies of its own force 
only to an orthodox Hindu. This rule literally applied would ex- 
clude from the operation of the HindU law Jains, LingUyats, and 
other sects of dissenters. But Hinduism is a matter of race as well 
as of religion, and the HindU law, as we have seen, allows all classes 
of Hindus to be governed by their own customs when these differ 
from the general law. This is the basis of the customary law of 
castes (see Matlmrd Naikin v. Esu Naikin, I. L. R. 4 Bom. 545), 
according to the HindU view of the matter, and the indulgence ex- 
tends even to the established usage of a family. In the case referred 
to, the High Court at Allahabad found a similar rule applicable to a 
Hindu family half -converted to Mahomedanism, as a law of “jus- 
tice, equity and good conscience,*’ and upheld a claim for partition 
according to the Hindu law, because as to inheritance the family had 
adhered to that law. The case of Abrahayn v. Abraham, 9 M. I. A. 
195, is cited, but that of the Khojas and Memons, Perry, Oriental 
Cases, 110, is not referred to. Cutchi Memons and Khojas retain by 
custom some HindU laws of Inheritance, but are otherwise governed 
by the Mahomedan law ; in re Haji Ismail, I. L. R. 6 Bom. 452 ; Ahmeds 
bhoy Hubibhoy v. Valleebhoy Casumbhoy, ib. 703. Mere apostasy does 
not free from the HindU marriage-law. See Government of Bombay v. 
Ganga, I. L. R. 4 Bom. 330 ; Act. XXI. of 1866. In Madras a view 
has been taken which would enable an association for almost any 
purpose to give itself rules analogous to those of the ordinary HindU 
law. See below the case of the dancing women. 

(б) By the Civil Law, partition is regarded as a kind of exchange. 
Hence an hypothecation of any share, validly created, subsists on all 
the shares after partition. “The doctrine of the old French law 
was, on the other hand, that a partition had no relation either to the 
contract of exchange, or to the contract of sale ; that it was not in 
the nature of a purchase-deed {titre d* acquisition), but only had the 
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basis of this law is the family. Property in common is 
regarded as an attribute or consequence of the relation of 
community of origin, not union of property as the source of 
the rights and duties of the co-sharers. A mere association 
in estate (a) will not make the subjects of it members of a 

effect of determining and limiting to certain subjects the indefinite 
share which, before the partition, each co-heir or other co-proprietor 
had, in the mass of the property, divided. According to the distinc- 
tion to be found in the writings of so many French Jurists and in 
the Code itself, the instrument of partition was * un acte declaratif,* 
not ‘ un acte translatif de propriete/ ” P. C. in Courtaux v. Hewetson, 
L. R. 6 P. C. at p. 412 ; Poth. Tr. do Y. Pt. YII. Art. 6, 7. 

The former of these two theories somewhat resembles that of the 
Bengal law, as given in the DayaBlAga,Chap. I. paras. 8, 35 (Stokes, 
H. L. B. 184, 193). The ownership of sons arises, according to 
Jimfitav^hana (para. 14), only on the death of their father, and there 
exists per mij ei non per tout, * a several though unascertained right 
in each co*parcener’ (1 Macn. H. L. 5), being as to each limited to a 
particular share, which is merely distinguished individually from the 
others by the act of partition, sec Jagann5.tha in Coleb. Dig. Book Y. 
T. 2 Comm. ; 1 Str. II. L. 201. This view is contested by the Yira- 
mitrodaya, Traiisl. p. 2, and by some even of the Bengal writers, as 
may be seen from Colebrooke’s notes, but on it rests the recognised 
right of an undivided co-parcener to deal with his own share by way 
of sale or mortgage. The MitAkshara on the other hand assigns to 
the sons a common ownership with their father by birth (Mit. Chap. I. 
Sec. 1, para. 23 ; Stokes, H. L. B. 374), which extends, in the case of 
each co-sharer, to the whole, so as to prevent any one singly from 
dealing even with a part (para. 30 ; 1 Macn. H. L. 5), and then parti- 
tion is the mutually exclusive concentration on particular portions 
of the individual ownerships previously extending in mutual concur- 
rence over the whole property (para. 4). Compare the Smpiti Chan- 
drik§», Chap. XII. para. 9, and the Viramitrodaya, Transl. p. 3, 19, 42. 
On the death of a parcener without male issue, his share becomes 
extinct, because no partition has taken place in the family, and there 
has consequently been no ascertainment of the share of each parce- 
ner.’* See Udarani Sitaram v. Banu Pandoji, 11 Bom. H. C. R. 76 ; 
Narsi/nhbhat v. Chenapa Ningapa, S. A. No. 205 of 1877, Bom. H. 0. 
P. J. F. for 1877, p. 329. 

(a) The mutual relations of members of a united family are sharply 
distinguished from those of mere partners, Samalbhai v. Some$hwar ei 
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joint family, but their being members of a joint family makes 
their estate and their acquisitions, except in special cases, 
common property, {a) The dissolution of the union makes 
joint property in this sense impossible except after a re-union. 
Separate rights of the members take the place of the undis- 
criminated common right, and the shares are determined 
according to the branches and sub-branches proceeding inter 
se from the common stem, (b) 

The Mitakshara, (Chap. I. Sec. I. para. 1:3) explaining the 
familiar text as to the sources of ownership, says that Inherit- 
ance relates to unobstructed and Partition to obstructed 
inheritance.^^ The exposition in the Vlramitrodaya is that 

unobstructed^^ relates to a right of ownership actually 
subsisting in the lifetime of one from relationship to 
whom it arises, and obstructed^^ to one only ready to come 
into existence on the death of the obstructing owner, or a 

alf I. L. R. 5 Bom. 40 ; and tke Vtram. quoted below, though the 
association of the latter is recognized as much more intimate than 
under the European laws . Partnership however must now be govern- 
ed by the Indian Contract Act. IX. of 1872. On the division of a 
caste the Courts have sometimes declined jurisdiction in a quarrel 
concerning a partition of the caste property, as being a caste question 
excluded from cognizance by Reg. 2 of 1827, Sec. 21, see Girdhar 
V. Kalya, I. L. R. 6 Bom. 83. As to the last point see Act XIV. of 
1882, Sec. 11, and Vasudeo v. Vamnaji, I. L. R. 5 Bom. 80. Without 
such a provision the decisions of the castes would be subject to revi- 
sion by the King’s Courts according to the HindH law, see 2 Str. H. L. 
267, and it is not infrequently. a question whether a caste decision, 
so-called, has been properly arrived at ; Murdri v. Suha, I. L. R. 
6 Bom. 725. As to the incidental cognizance of a religious question, 
by a Civil Court reference may be made to Krislinasami, v. Krish^ 
nama, I. L. R. 5 Mad. p. 313, and to Broion v. Cure'of Mo^iireal, 
L. R. 6 P. C. p. 167; as also to Dhurrum Singh v. Kissen Singh, 
I. L. R. 7 Calc. 767. 

(а) Comp. Laveleye, Prim. Prop. 181 ss. 

(б) Comp. Maine, Early Hist, of Inst. p. 79, and Ballahhdds v. 
Sundardds, I. L. R. 1 All. 429. See the Viram. Transl. p. 168, 162 ; 
Vyav. May. Chap. IV. Sec. 2. 
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partition by, several such owners. Thus inheritance would 
apply to the sons taking collectively the aggregate patri- 
mony, partition to collaterals taking the same estate, not 
previously vested in them, according to their shares, or a 
mother taking on a partition by sons, (a) 

The intimate connexion of the laws relating to the two 
subjects has frequently been recognized. Inheritance,^^ in 
the sense of a right coming into active existence only at a 
preceding owner^s death does not apply to the most frequent 
and important cases of inheritance under the Hindi! law as 
conceived by the Mitakshar^ and its followers. The growth 
of a family is regarded as like the growth of a banyan tree, 
each new male offshoot of which immediately becomes a part 
of the whole, capable, when the parent stem perishes, of con- 
tinuing the existence of the aggregate of which it then 
becomes the most important, perhaps the sole remaining 
element. The HindA lawyers of the Western School ac- 
cordingly treat of Partition under the title of Dayavibhaga, 
regarding the contents of which see Introduction to Bk. 

I., pp. 57 ss. 

Vijnanesvara^s definition of the word Partition^^ is 
defective, (6) since it does not touch on the duties and 
liabilities of the co-parceners, which, as the subsequent 
treatment of this Title shows, are apportioned in the act of 
Partition just as clearly as the shares of the common pro- 
perty. 

Subdivision. 

§ 2. The subjects which the law of Partition presents for 
consideration, therefore, are ; — 

I. The family living in union, 

11. The separation of such a family, 

III. The common property to be distributed, 

(а) See above, p. 67 ; and below, Bk. II. Chap. II. Sec. 2. See also 
the M&dhaviya, pp. 4 ss. 

(б) See Mit. Cbap. I. Sec. 1, para. 4. 
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IV. The common liabilities to be distributed^ and 
V. The duties and rights arising from the separation. 

The evidence of Partition, though it forms strictly no part 
of the law of Partition, may be included under this head for 
convenience sake, and in deference to the custom of the Hindu 
lawyers, who always treat it under this title. 

I. The Family living in Union. 

§ 3. The normal state of a HindA family is one of 
union, (a) Tho rule holds as to the family of a Sudra in 

(a) Gohind Chundar Mookerjee v. Doorga Parsad Baboo, 22 C. W. R. 
248, and the cases there cited by Sir R. Conch, C. J. 

“ The common abode of brethren is preferable while the parents 
are alive, as likewise after their death,” Viram. Tr. p. 52. “ But if 
increase of religious merit (by sacrifices) be desired, then partition 
should bo made.” Ib. See Nedkiato Deb. v. Beer Olmnder Thakoor, 12 
M. I. A. at p. 540. 

As to tho case of a younger brother gradually admitted by tho 
elder to a participation in his business, see the reply of the Sastris in 
Abraham v. Abraham^ 9 M. I. A. at p. 235 ; Vedavalli v. Ndrdyana, 
I. L. R. 2 Mad. 19. See Maine, Anc. Law, Chap. VIII. p. 261 ss. In 
Boologam v. Stoenam, L L. R. 4 Mad. 331, find some other cases it 
seems to be held that dancing girls living chiefly by prostitution are 
capable of forming a joint family. The invested earnings of two 
sisters were held not to bo “gains of science” partible with the rest of 
tho family, but self-acquired impartible property of the two gainers. 
A true joint family could not possibly spring from a prostitute 
mother, but the family might, possibly “constitute themselves 
parceners after tho manner of a niiidfi joint family,” as in the case 
cited above, p. 4, (g), 

J oint tenancy under the English law arises only from some act of 
the parties (ifce Cruise, Dig. Tit. XVIII. Chap. 1) : joint tenancy by 
inheritance is not recognized, though co-parconership is. The joint 
estate of a united Hindu family diflers in some respects from both. 
Thus, the co-sharers, unlike English co-parceners, have, under the Mi- 
takshard, an entirety of interest, and along with a limited representa- 
tion {supra pp. 65 ss.) there is njus accresreudi . On the other hand a 
joint tenant can dispose of his own share, and thus sever the joint 
tenancy, which the Mitakshara does not. allow without the assent of 

70 H 
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wLich illegitimate sons are members equally with those who 
are legitimate, though entitled on partition to only one half 
of the shares taken by the latter, (a) 

The group thus constituted is in most of its civil rela- 
tions to those outside it regarded as a social unit with com- 
mon interests and duties as well as in typical cases common 
sacrifices and a common household. In such a group, mem- 
bership of which may be abandoned, as unanimity cannot in 
all things bo secured, the predominant will must be that of the 
greater number or of those who can exert the greater energy. 
Thus it was said that a majority of united brothers may deal 
with the estate even by way of alienation of part of it for the 
obvious benefit of the whole. Where four brothers sold a 
small part to redeem a large one, the adopted son of the fi.fth 
brother was held bound by the transaction {b) though he had 
not assented to it. This is perhaps the necessary practical 
solution of the question arising from a conflict of wishes 


the other co-sharers in a united family. Soe for the present law 
pp. 167, 206, and note. Partition of a joint tenancy could not be 
enforced under the English common law prior to the Statutes of 31 
and 32 Hen. YIIT., but a writ of Partition was given to co-parccnors 
by the Common Law. 

To the intimate union of the Hindu family may be traced the widely 
spread benami system under which one person, usually a near relative, 
purchases property in the name of another. A father not distinguish- 
ing his own interests from those of his son, invests money or estab^ 
lishes a business in the name of the latter as born under a favouring 
star. Next comes a similar purchase for the purpose of securing the 
investment against future chances. Finally arises a system of ficti- 
tious ownership. The Courts, looking to the facts, decline to recog- 
nize generally in a purchase by a HindU in the name of a son an 
intended advancement of the son as under the English law. The 
presumption is in favour of a purchase for the benefit of him who 
supplies the price. See Naginhhai v. Abdulla, I. L. R. 6 Bora. 717 ; 
Qopu Krist Gosain v. Gunpersaud Gosain, 6 M, I. A. 63 ; Indian 
Trusts Act. II. of 1882, Sec. 82. 

(а) Sadu v. Baiza and Genu, I. L. R. 4 Bom. 37. 

(б) Ratnagiri, 5th June 1852, M.S. 
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amongst co-equals. The doctrine of the older jurists, how- 
ever, seems to have been that a complete consent of all 
concerned was requisite (a) to an cfiectual volition touching 
the common property or interests except in cases expressly 
provided for. (h) The need for unanimity in common acts 
is still so strongly felt that it is said the consent of all 
the co-heirs is requisite to justify expenditure from the com- 
mon estate oven for the funoml ceremonies of a father, (c) 
and the legal identity of the several members of the joint family 
is so complete under the law of the Mit&kshara, that a single 
member cannot, according to the Sastris and to Colebrooke,(c?) 
deal directly with any part of the co>mmon property. 
His gift or bequest of any portion is inoperative (e). 


(a) See above, p. 221, notc(c). 

{h) Seo Bk. II. Chap. II., Sec 1, Q 8; eoc below as to the cases, and 
also above, p. 289, note (a). 

(c) Borradailc’3 Collection, Lithog. p. 37. 

id) 2 Str. n. L. 339, 432, 449. 


(e) nurrecwuhibh Gutigaram v. Koshowram Shcodass, 2 Borr. 7 ; 
Ichhdram v. Vrnmaunnd, ibid. 515; Vasadev Bhat v. Venhatesh San- 
bhav, 10 Bora. II. C. E. 139 ; Ganguhdl v. Ramannd, 3 ibid, 6G A. C. J. 
(gil’t to a daiiglitcr) ; . llduibhat v. Laksftman Chinidman, I. L. E. 
5 Bom. 030; Colcb Big. Bk. V. T. 173, Coram.; Smriti Cliandrika, 
Chap. YIII. page 20; Ganga Bisheshm' Pirthi Pal, 1, L. E. 2 All. 
()o5 ; Chamaili Knar v. Ram Prusnd, ih 267 ; Unooroop Tcivary v. 
Lalla Bandhjcc Suliay, 1. L. 11. 6 Calc, at p. 753. Sacrifices, to the 
completeness of which some e:xponditurc is rc(|ui.sitc, can be perform- 
ed by any member of a united family only with the assent of the 
others. See the Dharmasiridusara, as (quoted by Goldstiickcr (On the 
Deficiencies, &c , p. 40.) Tlie Viramitrodaya, concurring in the view 
that it is of the essence of a sacrifice to part with property that is 
distinctly one’s own, says that notwithstanding the joint ownership 
of his sons a father may do thi.s without their permission on account 
of his (administrative) independence and their dependence. Mitra- 
misra, however, seems to think that whore there is a piojnfiotary 
right there may be, for sacrificial purposes at an} rate, an cfiectual 
relinquishment of that right by the individual, though it bo attciidcd 
with sin. According to this view membero of joint families would be 
free from obstruction iii dealing W'lth their own interests. \ iram. Tr. 
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Visvesvara and Balambhafcta, in commenting on the 
Mitakshara, Chap. I. Sec. pi. 20 (Stokes^ H. L. B. 373)^ 

p. 14; infra Bk. II. Chap. I. Sec. 2,Q. 4. This is cited in Lakahman. 
Dadd Ndik v. Rchnclumdra Dadd Ndik^ L. R. 7 I. A. at p. 195, and the 
power of alienation is called “ an exceptional doctrine established by 
modern jurisprudence.” The subordinate joint ownership of the 
Hindd wife in her husband’s estate does not interfere with his free 
disposal of it or confer any right of disposal on her, see Viram. TransL 
p. 165; Colcb. Dig. Bk. II. Chap. IV. T. 28, Comm. ; 2 Str. H. L. 7, 16, 
though her maintenance must be provided for. In Bengal, however, 
she is recognized as entitled to a share against a purcha'ser in execu- 
tion, Badri Roy v. Bhaioaf V. Bobey, I L. R, 8 Calc. 649. 

The consent of brethren is necessary to a gift at a mother’s 
obsequies, 2 Str. H. L. 339, according to the 6astri, on whose reply 
however sae the Notes loc. clt. Thus a joint family can act only 
collectively. At 2 Str. H. L. 449 the Stlstri of the Recorder’s Court, 
Bombay, says “An undivided family having no power individually, 
but collectively only, no member can, without the concurrence of all, 
express or implied, dispose of any thing,” and such is the purport of 
the Mit. Chap. I. Sec. 1, para. 30; above, p. 478. See also Ghiickun Latl 
Singh v. Poran Chnndcr Singb, 9 C. W. R. 483. “ An individual cannot 
alien his real estate to the prejudice of liis heirs,” Sutherland in 2 
Str. H. L. 13, 445. But an occupant under Government may, without 
assent of the heirs, resign his holding {Arjuna v. Bhavan et ah 4 Bom. 
H. C. R 133 A. C. J ; Daualatd ct al v. Bern bin Yddojl et ah Ibid. 
197 A. C. J.), on account of the special relations created by or con- 
stituting occupancy, Gaudo Shiddlicshvar v. Mar dan Sdheb, 10 ibid. 
423 ; Gheldbdi v. Pranjlvan, 11 ibid, 222; TararJiand v. Lakshman, I. 
L. R. 1 Bom. 91. A member of an undivided family in Madras cannot 
sell oven his own share save in an emergency, according to the cases 
quoted in the note to Gavguhdi v. Udmanud, 3 Bom. H. C. B. at p. 68, 
A. C. J. But he has this power over what may come to his share in a 
partition according to Vlila Battm v. Yantcnamma, 8 Mad. II. C. R. 6, 
and the cases cited by the Privy Council in Suraj Biuiai Koer v. Shoo 
Prasad f L. R. 0 1. A. at p 101. 

When one eo- parcener had sued a stranger for part of the patri- 
mony and failed, and a subsequent suit is brought by one elected 
manager in the name of all for the same property, a question of res 
judicata arises. Its proper solution may ]jcrhaps be referred to this, 
that the one who sued thereby set up a separate right, and having 
failed, cannot sue Ibi it again ; and as he could dispose effectually oHiis 
own interest this is to be deemed translcrrcd to the defendant even 
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take this as unquestioned ; and the passage quoted below 
from Yajnavalkya (see Propjbety naturally indivisible), 
shows that the author was still under the dominion, to some 
extent, of the notion of land being properly impartible, and 
of its being inalienable, at any rate, without the assent of 
every co-owner, (a) The language of the Privy Council is 
to the same effect with regard to the incapacity of a single 
member. (6) But Colebrooke having said that in case of an 
alienation for valuable consideration, equity would perhaps 
award partition to the alienee, (c) the Courts have allowed 
execution against the common property, to ascertain the 
undivided share and make it available to the creditor, whe- 
ther expressly charged or not, and hav^o even recognized 
the logical consequence (d) that a single coparcener may alien 
or incumber his own share for valuable consideration, though 
not gratuitously, ( e ) the vendor thus acquiring a right to a 


though the manager’s suit should be successful. See Breton. Const, 
do la chose Jugeo. But a simpler solution is to bo found in regarding 
the single sharer as an essentially different “ persona ” from the coh 
lective one, and the latter as not affected by the act of the former. A 
suit for property as allotted to the plaintiff in partition does not 
bar a subsequent suit for partition, Shlvram v. N dray an j I. L. R. 5 
Bom. 27. 

{a) See Mit. Chap. 1. Sec. 1, para. 30; Stokes, H. L. B. 37G; and the 
Yivada Chintainani, p. 309. See below, Sec. 5 B. 

(t) MussL Cheolha v. B. Mlheeu, 11 M. I. A. 369, quoted below. 
See too Rambhat v. Liikshmanj 1. L. R. 5 Bom. 63C, sub fin. and the 
cases there (quoted. 

(c) Sec 2 Str. 11. L. 350, 434. 

(d) Sec Ponnappa Fillai v. Pap}mvdyyangdr, I. L. R. 4 Mad. at 
p. 56, et eeq. 

(e) Vdsudeo BJiat v. Venkatesb Sanbliao, 10 Bom. H. C. R. 139 ; 
Rangapa v. Madyapa ct al, S. A. No. 537 of 1873, Bom. H. C. P. J. F- 
for 1874, p. 171. The High Court of Bengal declined to accede to this 
principle in Saddbart Prasad v. Phoolbdsh Kocr, 3 B. L. R. 31, but as 
the liability of the share for its owner’s debts has now been establish- 
ed by Been BayaVs case, L. R. 4 I. A. 247, it would seem that the 
same consequences must follow in Bengal as elsewhere. See the 
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partition, {a) Whether before a partition of interests a^eed 
to by the parties or decreed by a Court, the purchaser's right 
is more than an inchoate one seems doubtful. The pur- 
chaser is said to become a tenant in common, (h) but still 
his right has to be worked out by partition, (c) and it may be 
said that until the partition of interests is completed there 
is no individual interest on which the alienationi«»rr take 
effect, {(1) or which will not become absorbed by survivorship 
on tho sharer^s death, (e) The view of , the Judicial Oom- 

remarks of the Judicial Committee in Siiraj Bitnsi Koer v. Shco 
Frasad, L. R. 6 I. A. at pp. 102, 104. In Mmst. Phoolhash Koonivar 
V. Lalla Jogeshwar SaUay, their Lordships expressly refrained from 
deciding this question, see L. R. 4 1. A. 7, 21, 26, 27, but in Suraj 
Bunai Koer^s case it is clearly laid down that even on a bond which 
could not have been enforced after the obligor’s death against his 
CO- sharers (in that case sons) an attachment and order for sale create 
a charge in favour of the judgment creditor on his debtor’s undi- 
vided interest which is not extinguished by the debtor’s subsequent 
death and his brother’s survivorship. In Madras a decree obtained 
against a member of a united family docs not, according to Bavi 
Varma v. Koman, I. L. R. 5 Mad. 223, bind the family property in the 
hands of the other members after his death. “ The interest,” it was 
said, ** survived to tho other members,” and did not “ enure as assets 
of tho deceased in the hands of tho appellant.” In tho case however 
of a father succeeded by sons the J udicial Committee have declared 
that tho estate taken by the latter is assets for paying tho debts of 
the former, ecc above pp. 167, 207, and as to attachment in execution 
so.G below, note (c). 

(а) Uddrdm Sitdrdm v. Rdnu Panduji et al, 11 Bom. H. C. R. 76; 
Pdfanivelappa Kamidan v. Maundru Ndikanct al, 2 Mad. II. C. R. 416 ; 
Sitdrdm Chandrashekliar v. Sitdrdm Ahdjl^ S. A. No. 379 of 1874, 
Bom. H. C. P. J. P. for 1875, p. 140; Mdhddoo bin Jdnid v. Shridhar 
Bdbdji, Bom. H. C. P. J. P. for 1874, p. 114 ; and Vrijabhulchandds 
Kirpdrdm v. Klrpdrdm GouaacZtts, Bom. H. C. P. J. P. for 1879, p. 263. 

(б) Uddrdm Sitdrdm v. Rdnu PaadujiiW Bom. H. C. R. at p. 81. 

(c) Ih. 72; above, p. 168. A decree for partition docs not, it was 
paid, effect a severance so long as it is under appeal, Sakhdrdm Mahddev 
T. EariKrishna, I. L. R. 6 Bom. 113. 

(d) See Ravi Varma v. Koman, I. L. R. 5 Mad. 223, cited below. 

(c) See Suraj BunsiKocr v. Shco PrasJiad, L. R. 6 I. A. at p. 109, 

and comp. Kotta Edmasami Chetty v. Bangui I Sesham Kdayanivdru, 
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mittee howcyirer appears to be that an attachment in execu- 
tion creates a charge, {a) See further on this subject below, 
Separation, Bk. II., Introd. Sec. 4 0, Sec. 5 A, Sec. 6 A. 

Where one of the members of a joint family has disap- 
peared those who remain may deal with the common pro- 
perty in any way consistent with good faith (6). 

One only of two or more united co-parceners cannot 
enhance rent against the will of another, or oust a tenant 
of the family (c), or recover his own estimated fractional 

I. L. R. 3 Mad. at p. 167 ; B. Krishna Bern v. Lakshmana Slianlhogue, 

I. L. El. 4 Mad. at p. 306, where it is considered that attachment 
for sale of a coparcener’s share severs his interest so as to make it 
available «in case of his death before satisfaction of the decree If a 
distinct charge on the common estate is thus constituted it may 
admit of question whether that is quite consistent with the decree 
for ousting the purchaser in execution of a manager’s share in 
Maruti Narayan v. Lilachandt I. L. R. 6 Bom. 564. Property sold or 
attached under a decree against a father stands on a peculiar foot- 
ing, which is discussed below. 

(a) Suraj Bmsi Koor v. Sheo Prashad, supra, and 0. Goorova 
ButUn V. C. Narainsawmy, 8 Mad. H. 0. R. 13. 

(5) Bdmchandra Sadashiv v. Bctgaji Bacliaji, Bom. H. C* P. J. P. for 
1878, p. 134. 

(c) Krislmardo JaJidgirddr v. Govind Trimbah, 12 Bom. H. C. R. 85; 
Madhavrav Y. Satyana et al, S. A. No. 225 of 1875, Bom. H. C. P. 

J. P. for 1876, p. 8 ; but see also Krishna Bav et al v. Manaji nt al, 
11 Bom. H. C. R. 106. Under the English Law it was held that any 
one of several joint landlords could by notice end a tenancy, Bog v. 
Summerset, 1;B. & Ad. 135, Doe v. Hughes, 1 M. & W. 139. The 
tenancy seems to be regarded as dependent on a continuous and 
complete volition, while in India the relation created by contract has 
usually been treated as requiring a new and complete volition to 
change it. 

Thus one of several co-owners even after a partition of interests 
without a physical distribution of the estate, cannot, without the 
assent of the others, increase the rent of tenants or eject them. 
Bdldji Bhikdji Ping6 v. Gopal bin Rdghn Kuli, I. L. R. 3 Bom. 23 ; 
Cktni Mahomed v. Moran, I. L. B. 4 Calc. 96; Raghu bin Ambu v. 
Oovind Bahirao and other's, Bom. H*. C. P. J. for 1879, p. 446. Notice 
by some co-sharers only of enchancement of rent has in Bengal been 
held sufficient ; see Chuni Singh v. Hera MaJito, I. L. R. 7 Calc. 633. 
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share of the joint property from a stranger, (a) He cannot 
alone sue to set aside a charge created by another (h). 

‘‘ The rights of the coparceners in an undivided HindA 
family governed by the law of the Mitakshara, which consists 

But the decision was by three judges against two. Comp. v. 

Macnaghten, ib. 751 ^Akojee v. Vadelalt Bom. H. C. P. J. 1882, p. 320. 

According to the English common law a compulsion needs the 
concurrence of all entitled, see Attwood v. Ernest, 13 C. B. 881, com- 
pared with the cases above cited ; but an acceptance or assent may be 
by one, Husband v. Davis, 10 C. B. 645. Comp. Krishnarao v. Manajec, 
1 1 Bom. H. C. R. 106. 

Some only of the sharers were allowed, contrary to the wish 
of another sharer, to eject an intruder in Radha Prmhad Wasti v. 
Esuf, I. L. R. 7 Calc. 414. In Bombay it would perhaps be held 
that the outsider holding with the assent of a sharer was in 
the same position as if put into possession by him. See Maliaha- 
hiija V. Timaya, 12 Bom. II. C. R. 138. In Ueasut Hosseln v. Chorvar 
Singh, I. L. R. 7 Calc. 470, it was held that some only of several 
joint lessors could not take advantage of a condition of re-entry. See 
also Alum Manjee v. Ashad All, 16 C. W. R. 138 ; Qokool Pershad v. 
Ettoari Malito, 20 C. W. R. 138 ; Nundmi Lall v. Lloyd, 22 C. W. R. 74 
C. R. In Kaiiusheri Pisharcth Kanna Pisharody v. Vallotil Manakel 
Narayanan, I. L. R. 3 Mad. 234, it is said that all interested in press- 
ing the claim must be joined as plaintiffs, or if they refuse, as defen- 
dants. See Code of Civ. Proc. Sec. 26, 28, 32 ; Indian Contract Act IX. 
of 1872, Sec. 45; and compare Alexander v. Mullins, 2 Russ. 
& M 568. 

The same general principle is recognized in Krislmammav. Ganga- 
rao, I. L. R. 5 Mad. 229, in which it was held that one of several 
sharers of a village could not enforce on a tenant a patta (memoran- 
dum of rent payable) for his separate share of the total rent due by 
the tenant for his holding. In Kalidas Kevaldas v. Chotalul et al, 
Bom. H. C. P. J. 1883, p. 31, it was ruled that all the members of a 
united family must be joined as plaintffs in a suit for a trade debt. 
An express assent to a suit by a manager was hold insufficient. 
Reference is made to Ramsehuk v. Ramlal Kundoo, I. L. R. 6 Cal. 805, 
and Duiarchund v. Balramdas, I. L. R. 1 All. 454. 

(a) Nathuni Mahton v. Manraj Maliton, I. L. R. 2 Calc. 149. 

(5) See Rajaram v. Luchman, 12 C. W. R. p. 478, cited and approv- 
ed in Mussumut Phoolbas Koonwur v. Lalla Jogeshur Sahoy, L. R. 3 
I. A. at p. 26. The greater force of the prohibitive than of the active 
element in a composite will is generally recognized. Goudsmit, Pand. 
76. 
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of a father and his sons, do not differ from those of copar- 
ceners in a like family which consists of undivided brethren, 
except so far as they are affected by the peculiar obligation 
of paying their father^s debts, which the Hindd law imposes 
upon sons, and the fact that the father is in all cases naturally, 
and in the case of infant sons necessarily, the manager of 
the joint family estate. (a) 

The joint family is usually represented in external trans- 
actions by a managing member or members. The mana- 
gership naturally belongs to a father during his life and ’ 
capacity for affairs, and then to the eldest member quali- 
fied. (b) The elder brother may take the management, 
unless the others intimate their dissent, (c) A manager's right 
to bind the family estate by transactions or by charitable gifts 
rests on the consent, express or implied, of the members, (cl) 
The manager's transactions for the common benefit bind 
the several members in favor of one dealing with him in good 

(а) Suraj Bunsi Koer v. SJieo Prasad Singliy L. R. 6 I. A. 88, 100. 
The “ obligation ** arises, according to the Hindu authorities, only on 
the father’s death. See below. 

(б) Steele, L. C. 153,- 178; Manu IV. 181 ; Bhaoo Appajee Powar v-. 
Khundojee wulud Appajee Powar, 9 Harr. 106 ; Buldkhiddss v. Ghama, 
Bom. H. 0. P. J. for 1880, p. 224; Bhdgirthibdl v. Saddshivrdv 
Venkatesli, Bom. H. 0. P. J. for 1881, p. 155 ; Suraj Bunsi Koer v. Slieo 
Proshad Singh, L. R. 6 I. A. at p. 101 ; Babdji Mdhaddji v. Krishndji 
Dcvji, I. L. R. 2 Bom. 666. These cases show also what is compre- 
hended in a “ family necessity.’’ • For farther texts see Yyav. May. 
Ch. IV. Sec. IV. para. 7. 

(c) Steele, L. 0. 53; 2 Str. H. L. 331. 

(d) 2 Str. H. L. 333, 335, 339, 342. On the peculiar position of 
the manager according to Hindu law, reference may bo made to 
Chuckun Lall Singh v. Poran Chunder Singh, 9 C. W. R. 483 ; and S. 
M. Rangaumani Ddsi v. Kasinath Butt, 3 B. L. R. 1 0. C. J. See also 
below, V. Sec. 7 A. A certificate to collect debts under Act XXVII. 
of 1860 may be refused to a Karnavam (or manager) of a Malabar 
Tarw&d to whom the members refuse their confidence on account of 
his being a judgment debtor to the TarwAd, Madhava Panikar v. 
Govhid Panikar, I.L. R. 5 Mad. 4. Comp. Steele, L. 0. p. 54. 

77 H 
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faith, (a) a want of which may be indicated by the unusual 
character of the transaction. (&) A lessee from one member 
as manager is not discharged by a receipt for rent passed to 
him by another member, (c) though under a lease from the 

(а) Aushutosday v. Moheschunder Butt et al, 1 Fult. at p. , 
Tdndavardya Mudali v. Valli Ammal, 1 Mad. H. 0. R. 398 ; Davlatrdo 
Mdne V. Narayanrdo Mdne, R. A. No. 51 of 1876, Bom. H. C. P. J. 
P. for 1877, p. 176 ; Gundo Mahadev r. RdmbhaU 1 Bom. H. C. R. 39 ; 
Nahdlchand et al v. Magan Pitdmharf Bom. H. C. P* J. F. for 1879, p. 
332 ; Johurra Bibee v. Sree Oopal Misser, I. L. R. 1 Calc. 470 ; Nd- 
rdyanrdo Ddmodar v- Bdlkriahna Mahadev Gadre, Bom. H. C. P. J. 
F. for 1881, p. 293; Ghuni Singh v. Hera Mahto, I. L. R. 7 Oalc. at 
p. 642. See Ooleb. Dig. Bk. II. Chap. IV. T, 54, Comm, ad fin; 2 
Strange, H. L. 342, 343 ; Kasheehishore Roy v. Alip Mwndul, I. L. R. 
6 Calc. 149. 

(б) Bdjt Shdmrdj v. Beo bin Bdldji, Bom. H, C. P. J. F. for 1879* 
p. 238 ; 1 Str. H. L. 202 ; see Hanuman Prasad Panday v. Babooee 
Mwi/raj Koonweree, 6 M. I. A. at p. 412, and Kottu Ramasdmi Chetti r. 
Bangdri Seshama, 1, L. R. 3 Mad. at p. 164 et seq,, and Ponamhilatk 
Parapravan Kunhamod Hajee v. Ponambilath Parapi'avan Kuttiatk 
Hajee, ib, 169. 

(c) Bada Ravji v. BhmGanu, S. A. No. 279 of 1876, Bom. H. C. 
P. J . F. for 1876, p. 11 ; Poshun Ram et al v. Bhowanee Been Sookool 
et alf 24 C. W. R. 319. See Sangdppd v. Sdhebdnna^ 7 Bom. H. C. R. 141 
A. C. J., and Krishnardo Rdmchandra v, Mdrnji bin Saydji^ 11 B. H. 
C. R. 106, Vl0;Akoji Gopal v. Hirachand, Bora. H. C. P. J. 1882, 
p. 320 ; Jadoo Shat v. Kadumbinee Bassee, I. L. R. 7 Calc. 150 ; and 
Coleb. Dig. Bk. II. Chap. IV. T. 54 Comm, ad fin. For the English 
law see Robinson v. Hoffman, 4 Bi. 562, and Leigh v. Shepherd, 2 Br. 
and Bi. 465 ; Boe Bern Green v. Baker, 8 Taunt. 241. 

Payment to one of several co-sharers frees the tenant as shown in 
Krishnardo Rdmchandra v. Mdndji bin Saydji, 11 Bora. H. C. R. 106. 
A suit by one co-creditor, except on the ground of collusion of a co- 
creditor with the debtor, cannot in general be maintained under the 
English law, but he can give an effectual discharge ; and under the 
systems derived from the Roman Law he may sue alone for the whole. 
See Evans’s Pothier, I. 144, II. 55 ss. As to debtors in solido one 
may properly represent all in paying but not in resisting payment, or 
in making adverse admissions or a compromise, see Evans’s Poth. II. 
67. All co-sharers must be served with notice of intended foreclosure. 
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members jointly he is* As to the limitations on a manager s 
authority, ,see Oopalnarain v* Muddomuttyy (a) 8. Sreemutty 
V. LvJchee Narain Dutt et alj (6) and Suraj Bunsi Aber^scase, 
supra, A widow managing for her infant son, like any other 
manager when minors are interested as co-parceners, (c) can 
deal with the property only to meet existing necessities, but 
the other party is protected by good faith and reasonable 
inquiry, (d) and in Trlmbalc v. Oopal Shet (e) good faith and 
reasonable inquiry seem to have been thought enough to 
justify and validate transactions with a member only sup- 
posed to be a manager acting for the common interest of 


Norender Narain v. Dwarka Lall, L. R. 5 1. A. 18. Under the Indian 
Contract Act IX. of 1872, Sec. 43, any one of several joint promisors 
may be compelled to perform the whole promise and may then force 
the others to contribute. Whether a group of successors however 
is in this position seems at least doubtful. The Hindd law does not 
seem to impose any “solidarity’’ of obligation on them except as 
members of a united family. Comp. Doorga Persad v. Kesko Persad 
Singh, L. R. 9 I. A, 27, 31, 

The co-sliarers who have colluded with a tenant to defraud a co- 
sharer may on that ground be sued by him in common with the 
tenant for the share of the rent due to the plaintiff, Doorga Churn 
Surmah v. Jampa Dossee, 21 C. W. R. 46, and Kaleo Churn Singh 
y. E, Solano et oZ, 24 C. W. R. 267, and see Akoji Gopal v. Hirachand, 
Bom. H. C. P. J. 1882, p, 320. 

(a) 14 B. L. R. 21, 49 (not perhaps quite assented to in Bombay). 
{b) 22 C. W. R. 171. 

(c) See Saravana Tevan v, Muttayi Ammdl, 6 Mad. H. C. R. at p, 
371. Durgapersad v. Kesho Persad Singh, I. L. R. 8 Calc, at pp. 661- 
662 ; S. C. L. R. 9 I. A. 27. See Steele, L. C. p. 174-5. 

(d) Hunoomanpersaud Panday v. Mnest. Bahooee Munrdj Koonweree, 
6 M. I. A. 393; C. Colum Comara Vencatachella Beddyar v. R. Run- 
gasawmy S. J, Bahadoor, 8 ibid, at p. 323 ; Dal patsing v. Ndn/tdbhdi et 
al, 2 Bora. H. C. R. 306 ; Kashinath v. Dadki et al, 6 ibid. 211 A. C. 
J. ; Bdi Kesar v. Bdi Gangd et al, 8 ibid, 31 A. C. J. ; Bdi Amrit v* 
Bdi Manik, 12 ibid. 79; Saravana Tevan v. Muttayi Ammal, 

Ratnam v. Govindarajula, I. L. R. 2 Mad. 339. 

(«) 1 Bom. H. C. R. 27. 
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the family, (a) In another case (6) the payment to a 
mother as manager of a debt due on a mortgage executed 
to her as manager was held to bind the son who by taking 
no steps for several years after attaining his majority might 
be deemed to have ratified the transaction of which he had 
taken the benefit, (c) 

In the common case of an ancestral trade descending to 
the members of an undivided family^ the manager can 
pledge the property for the ordinary purposes of the busi- 
ness. He may also enter into partnership with a stranger, 
but not enter into a compromise of partnership differences 
by a division and transfi^r of the partnership property, to the 
possible prejudice of minor members of the united family. (cZ) 
A managing Khot has not authority to give up important 
rights vested in the members generally, (e) A manager, it 
has been said, is not at liberty to pay out of the estate his 
father^s debts barred by limitation. (/) His authority to 
acknowledge a debt docs not arise necessarily from his 
position but may be inferred from circumstances. Thus he 
cannot, without special authority, revive a claim against 


(а) See the cases in note (<2), p. 611 ; Bdhdjl SaMoji, v. Ramset 
Panduslicl, 2 Bom. H. C. R. 23 ; Gana Bliivc cf al v. Kane Bhioe, 4 ibid. 
169 A. C. J. ; Mahaheer Reread v. Jlamijad Singh et al, 12 B. L. R. 
90 ; and the remarks below on Bk. II. Chap. I. Sec. 1, Q. 5, Comp. 
Doorga Persad's case referred to below. 

(б) Anant Jaganath v. Atmaram, 2nd App. 301 of 1881. 

(c) See Act IX. of 1872, Sec. 197. 

(d) Joliurra Bibee v. Srccgopal Misscr, I. L. R 1 Calc. 470 ; Edmlal 
Thakursidds v. Lahshmichund et al, 1 Bom, H. C. R. li. Appx. 

(c) The Collector of Ratnagiri v. Vj/anhairav Narayan, 8 Bom. 
H* C. R. 1 A. C. J. A father sued for a share of property as joint, 
and then entered into a ho7ia fide compromise. His son subsequently 
renewing the claim was held bound by the transaction ; Pitam Singh 
V. Ujagar Singh, I. L. R. 1 All. 651. 

(/) Gojpalnarain Mozoomdar v. Maddomutty Gtq>tce,li B. L. R. 49. 
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the family barred by limitation, (a) The Hind^l law, (&) 
however, insists strongly on the payment of a father’s debt. 
It is the strongest of the obligations which devolve on the 
sons, and the pious duty resting on them (c) may perhaps 
be held to justify the satisfaction in such a case of a claim 
that could not be enforced. In the case of Tilalcchand v. 
Jitamal (d) it was ruled that a barred decree against a father 
is a valuable consideration for a new engagement by a son^ 
and that a representative is not bound to plead limitation 
whenever ho can do so. This was approved in Bhald 
Ndhand v. Parhliu Ilariy {e) where a relation of a deceased 
husband sought to have the act of a widow set aside, by 
which she fulfilled his engagement made on the adoption of a 
son instead of setting up limitation as a ground for repudiat- 
ing it. It would seem therefore that in Bombay at any 
rate a manager may discharge the religious obligation of the 
family out of its estate without having to make the loss 
good at his personal cost. (/) A contmet by a manager of 
a Hind A family with a stranger by which he seeks with the 
stranger’s connivance improperly to obtain for himself an 
undue share, is rescindible at the suit of the party defraud- 
ed, and is not enforcible even as between the contracting 
parties, (g) 


(a) Chimnaya Nayndu t. Gurunfttliam Chettiy I. L. R. 6 Mad. 169. 

(b) SeeColeh. Dig. Bk. I. Chap. V. T. 185, 186 ; and above, Introd. 
to Bk. I. p. 102. 

(c) See Udaram v. Banu, 11 Bom. H. C. B. 76, 84. 

{d) 10 Bom. H. C. R. 206, 213. 

(e) I. L. R. 2 Bom. 67, 71. 

(/) An executor may pay a barred debt, Loiois v. Rummy, L. R. 
4 Eq. 451, and set off against the share of a next of kin a barred 
debt due by him to the estate, Rq CordioelV s Estate, L. B. 20 Eq. C. 
644. So in India the representatives of heirs claiming a share in 
accumulations of interest on money in Court must submit to a sot- 
off of barred debts due by them to the estate, Lokenath Mullich v. 
Odoy churn Mullick, I. L, R. 7 Calc. 644, 

(5^) Emyt Janardhan v. Gongadharbhat, I. L. R. 4 Bom. 29. 
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The cases already referred to will hav^e shown that there 
is much uncertainty as to the position of members of united 
families with respect to the property in relation to their 
co^members and the creditors of co-members and persons 
with whom the co-members have contracted obligations. 
It cannot^ in many cases^ be said with confidence whether 
the transactions of an alleged manager bind the whole family 
or not, or whether in a particular instance a member suing 
or sued is to be deemed a representative of all, and if not 
what are the precise relations to the family estate which 
arise through litigation at its several stages between him 
and strangers with or without liens or ostensible liens on 
the property. In the case of the transactions of a father 
and of suits against him as affecting his sons^ interests, 
along with his own, in the family property, a special source 
of complications has been found in the doctrine by which, 
in recent years, the pious duty of paying a deceased father^s 
debt not of a disreputable kind has been translated into an 
authority of the father to burden the estate or dispose of it 
for satisfaction of such a debt, and a right on the part of 
creditors to enforce, during the father's life, at the cost of 
his sons, the moral obligation which, under the Hindu law, 
cannot arise for them until his death. The father is usually 
manager. Sometimes after borrowing money for proper 
purposes he colludes with his sons in trying to evade the 
obligation by asserting that it was obtained under such 
circumstances that the family estate is not answerable for 
it. (a) The son may have acquiesced in his father's transac- 
tions. It does not seem possible to reduce the decisions 
of recent years on such questions as these to exact harmony ; 
but the questions recur so frequently that it will be useful to 
collect and compare the chief conclusions arrived at by the 
several High Courts and by the Judicial Committee. These 
will be considered as they bear on the ordinary co-parceners 

(a) See Oomed/rai v. Hiralal, quoted in Hanooman Persad^s case, 6 
M. 1. A. at p. 418. 
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inter ee, on the manager^ on the father and son, and on 
strangers connected with them in these several capacities in 
the way of litigation or of voluntary transactions. 

In the recent case of RamseinJc v. Ramlall Koondoo (a) at 
Calcutta, it seems to be intimated that when a joint family 
carries on trade all the members must join as plaintiffs in a 
suit arising out of the trade. The claim was held barred 
because some of the members of the family had not been 
joined as plaintiffs until the suit as to them^as barred by 
Sec. 22 of Act XV. of 1877, though instituted by other 
members within the period of limitation, (b) In several 
other cases the law has been held to be expressed in the 
less exacting proposition that where there is no manager 
all the members of a united family must be joined or be 
effectively represented in a suit brought to affect the common 
property ; (c) but where there is a manager acting honestly, 
or where there has been an effectual representation, all may 
be bound, though not individually made parties, (d) In 
one case infants were held liable for a share though the 
manager had had no right to defend the suit in their 
name (e). 

{a) I. L. E. 6 Calc, at p. 826. Followed in Bombay in KaUdas v. 
Chotalah H. C. P. J. 1883, p. 31. Comp. 2 Str. H. L. 331 ss. 

(6) See further below, IV. Liabilities on Inhebitancb. Compare 
the case of Goodtitle dem. King v. Woodward, 3 B. and Aid. 689. 

(c) See Rdjdrdm v. Luckman, supra ; Norender Narayan v. Dwarha 
Lai, L. R. 6 I. A. 18, 27 ; Reasui Hossein v. Chorwar Singh, I. L. R. 
7 Calc. 470 ; see Radha Proshad Wasti v. JSsuf, ib» 414 ; Akoji and 
Gopal V. Hirachand, Bom. H. C. P. J. 1882, p. 320. 

( d) Coleb. Dig. Bk. II. Chap. IV. T. 54 ; Jogendro Deh Boy v. 
Funindro Deb Boy, 14 M. I. A. at p. 376 ; Maydrdm Sevram v. 
Jayvanbrav Pandurang, Bom. H. C. P. J. F. for 1874, p. 41 ; Ndrdyan 
Oop Habbu v. Pandurang Ganu, I. L. R. 5 Bom. 685 ; Bissessur Lall 
Sahoo V. Maharajah Luchmessur Singh, L. R. 6 I. A. 236; Radha 
Kishen Man v. Bachhaman, I. L. R. 3 All. 118. See below, Separation. 

(s) Doorga Persad v. Kesho Persad, L. R. 9 I. A. 27. 
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Of this class of suits it had previously been said by the 
Judicial Committee (a) that when the members have not 
conflicting interests there aie cases wherein the interest 
of a joint and undivided family being in issue, one member 
of that family has prosecuted a suit or has defended a suit, 
and a decree has been made in that suit which may after- 
wards be considered as binding upon all the members of 
the family, their interest being taken to have been sufiicient- 
ly represented by the party in the original suit/^ It was held 
in May ar am Sevaram v. J ayvantrav Pandurang, (h) that a son 
had been sufficiently represented by his father in a suit on a 
mortgage. A father having sued for a share of property as 
joint and then entered into a bond fide compromise, his son 
subsequently renewing the claim was held bound by the 
transaction, (c) and more recently that nephews had been 
represented by their uncle, (d) Similarly in Bissessur Ball 
Sahoo V. Maharajah Lachmessur Singh (e) it was held that 
decrees which are substantially decrees in respect of a 
joint debt of the family and against the representative of 
the family,’^ may be properly executed against the joint 
family property. (/) At Allahabad it has been held that 
where the family property hypothecated by a father for 
family purposes had been sold’ in execution of a decree 
against him alone the sons could not recover their shares 
from the purchaser, (g) The learned Judges say that the 
decision oT the Privy Council is an authority for holding 
that when a suit is brought to recover a family debt against 
a member of a joint Hindu family it may be assumed that 

(a) Jogendro Deh Roy Kut v. FunindroDeh Roy Kut, 14 M. I. A. p. 376. 

(Z^) S. A. ISTo. 435 of 1873 ; Bom. H. C. P. J. F. for 1874, p. 41 . 

(c) Pitam Singh v. TJjagan' Singh, I. L. R. 1 All. 651. (It is not 
said whether at the time of the earlier suit the son was a minor.) 

(d) Nd/i'dyan Gop Ilabbu v. Pandurang GannUy I. L. R. 5 Bom. 685. 

(e) L. R. *6 I. A. 233, 237. 

(/) See above pp. 168, 169, and Umhica Prosad Teewary v. Bam 
Sahay Ball, I. L. R. 8 Calc. 898. 

[g) Bam Narain Lai v. Bhavani Prasad, I. L. R. 3 All. 443. 



BK. II.] 


FAMILY IN UNION. 


617 


the defendant is sued as a representative of the family, (a) and 

also for holding ^^that. decrees substantially in 

respect of a joint debt may be properly executed against 

the family property/^ In a subsequent case (ft) it has been 
held that adult members presumed to know of a mortgage by 
a father for family purposes and not protesting, ( c ) and not 
afterwards asking to be made parties to a suit on the 
mortgage against the farther alone, are bound by the 
decree (d). 

This seems to put the liability of sons arising from transac- 
tions of their father and from suits against him on the ground 
of representation through their acquiescence, (e) The same 
doctrine has been applied in Bombay where there had been 
a conscious and willing participation in benefits obtained. (/) 
Thus the payment to a mother as manager of a debt due 
on a mortgage executed to her as manager was hold to bind 
the son, who by taking no step for several years after attain- 
ing his majority might be deemed to have ratified the 
transaction of which he had taken the benefit, (g) but the 
presumption has not been carried to the length in any 
ordinary case of excusing one who would impose a liability 

(fl) This doctrine was rejected at Calcutta in Ramphul Singh v. 
Deg Naraln Singh, I. L. R. 8 Calc, at p. 523. As to a suit against a 
father’s instead of a son’s widow, see Siva Bhagiam v. Palani 
Padiachi, I. L. R. 4 Mad. 401. 

(5) Phul Chand v. Man Singh, I. L. R. 4 All. 309. 

(c) In Upooroop Tewary v. LallaBundhjee Sahaij, I. L. R. 6 Calc. 
749, the son wilfully stood by allowing the creditor to suppose he 
assented. See I. L. R. 8 Calc, at p. 524. 

(d) This obligation in the case of a mortgage is denied at Madras. 
See below. 

(e) In Phul Chand V. Luchmi Chand, I. L. R. 4 All. 486, the father as 
manager of a family firm was sued for business debts. Family pro- 
perty was sold in execution of the decree, and his infant son was 
held bound on account of the capacity in which his father had been 
sued. For Bombay see RamldVs case, 1 Bom. H. C. R. App. pp. 52, 72. 

(/) Anant Jaganndtha v. Atmdrdm, S. A. 301 of 1881. 

(g) See Act IX. of 1872, Sec. 197. 

78 n 
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on a member of a family from making him a party to the 
transaction or the suit. Even at Allahabad it was formerly 
held that the mere sale of the rights and interests of one as 
father of a joint HindA family does not include the shares of 
his sons even though he could dispose of those shares, (a) 
A suit against the father alone on a mortgage by him as 
manager was thought to bind the family, but a sale in execu- 
tion of his interest not to bind the shares of the sons, (b) 
In Chamaili Kuar v. Ram Prasad y (c) it was held that 
good faith in the purchaser did not validate his purchase 
from a father who sold for an immoral purpose during 
his son^s minority. The principle was adhered to that 
one co-sharer could not dispose of the joint estate or any 
part of it, and that the father could not as manager sell 
the estate merely for his own self-indulgence, of which infor- 
mation was accessible to the purchaser. Similarly at Calcutta 
it was said that a son could not ordinarily be affected by a 
suit against the father alone. But on the ground that he 
had acquiesced for several years in the mortgagee's possession 
he was not allowed to recover his share sold in execution to 
the mortgagee, (d) 

In the same case it is said that a father can dispose of the 
whole ancestral estate, or at least that it is the duty of the 
son to pay all his father^s debts out of the estate equally 
during the father^s life as after his death. The liability 
thus stated stands quite apart from acquiescence and rests 
on a transfer to the time of the father’s life of a duty to pay 
his debts which the HindA authorities expressly impose only 
after his death. 

These and many other cases are considered in the 
judgment of Field, J., in Ramphul v. Deg Narain Singh y (e) 

(a) Nanhak Joti v. Jaimangal Chaubey, I. L. R. 3 All. 294. 

(Jb) Deva Singh v. Bam Manohar, I. L. R. 2 All. 746 ; Bika Singh v. 
Lachman Singhs ib. 800, See also Chandra Sen v. Ganga Ram, ib, 899. 

(c) 1. L. R. 2 All. 267. 

{d) Laljee Suhoy v. Fakeer Ghand, I. L. R. 6 Calc. 135, 139. 

(e) I. L. R. 8 Calc. 517. 
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and the conclusions he arrives at are that a father 
may alienate the family property to discharge debts 
incurred by him for purposes not illegal or immoral/^ but 
that where the father has not aliened or mortgaged the 
family property, but it is sought by suit to make that pro- 
perty liable to satisfy a debt incurred by the father, the 
son as well as the father must be made a party to the suit,^^ 
failing which the consequent sale of the father^s interest does 
not affect that of the son. Girdhari LaVs case is explained 
as one in which the father, acting as manager, mortgaged 
the family estate, and the debt not being an immoral one (a) 
the interest of the son as well as the father was bound by 
the transaction. The question of whether the son could be 
bound by a decree in a suit to which ho was not a party 

" was not raised and therefore nothing was decided on 

this point.^^ In Deeyi DayaVs case it is pointed out the ques- 
tion was raised, and the father^s interest only having been 
sold the issue of legal necessity for the original debt was 
pronounced immaterial. 

Badri Roy v. Bhagwat Narain Dohey (h) seems to agree 
with the one just referred to. In it a son, a widow and a 
grandmother of a defendant were allowed to recover their 
shares (c) from a judgment creditor who had purchased in 
execution of a money decree. But the purchaser having 
taken an assignment of a prior decree on a mortgage against 
the same defendant they were held bound by that liability, 
they not having shown that the debt was contracted for 

(a) As manager the father was bound to act in the interest of the 
family, and any stranger dealing with him was bound to establish a 
fairly reasonable belief that this duty was, observed as a condition 
of enforcing his transaction against the family. The question of 
immorality could, under the Hindd law, arise for the son only when 
it was a question of paying the debt of a father deceased or long 
absent. See below. 

I. L. E. 8 Calc. 649. 

(c) As to the “ shares of the widow and grandmother, see above, 
p. 310, 338 ; and below, Sec. 7 A. 1 a, 1 6. 
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immoral purposes. The voluntary incumbrance and the 
decree obtained on it availed against the son, but not the 
sale in execution, (a) In ZTpooroop Tewary v. Lalla Bundh^ 
jee 8ahay {h) on the other hand, it is laid down that though 
the moral duty resting on the son gives . effect to a father^s 
alienation of the estate as against the son and his share 
while the son is an infant, yet when the son is an adult the 
father cannot, even to pay off* his debts, dispose of the son^s 
share without his consent. The;^assent might, it was thought, 
be implied from quiescence coupled with knowledge of the 
father^s dealing, (c) In Umhiea Prosad Tewary v. Uam Sahay 
Lall{(l) it is said that by a decree against a father alone if 
he have been sued as representing the family his son^s in- 
terests are generally bound. It does not seem to have been 
thought that the father need bo sued specifically as repre- 
sentative, though without such specification the sons could not 
know for certain that their property was aimed at. The case 
of 8 lira] Biiusee Kooer (c) is relied on, but that decision 
saves the purchaser only if ^Hhe property was property 
liable to satisfy the decree if tho deci’ee had been properly 

(«) The Madras doctrine is the reverse of this, see below. 

{b) I. L. R. 6 Calc, at p. 753. See next note. 

(<j) It may be noted that the Mitakshard and other authorities do 
not, even after the father’s death, impose the duty of paying his debts 
on his son until tho son attains his majority. See below, and 2 Str. 
H. L. 279. A managing member and those dealing with him are 
bound to have regard to the interests of infant coparceners, Sarotoana 
Tevan v. MiUtaiji Ammdl, 6 M. H. C. R. at p. 379. 

The provisions of the Hindd law exempting an infant while such 
from responsibility for ancestral debts, and limiting liability on 
account of a grandfather’s debts to the amount of the principal, may 
be compared with the 10th Article of Magna Charta. By this interest 
is not to run during the minority of tho successor, and the king him- 
self is to obtain satisfaction only out of the moveables specifically 
charged. See Bracton, fol. 61 a. 

(d) I. L. R. 8 Calc. 898. 

(e) L. R. 6 I. A. 
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given against the father/^ This of course involves the ques- 
tion in every case of what property under the circumstances 
was liable under a decree against the father alone, and 
generally of how far without specification he can be held to 
have represented his sons and co-owners of the estate. 

The efiect of the judgment in Oirdhdrilal v. Kantoo Lull 
on which all these judgments rest, must, as in other cases, be 
gathered from the language of the Judicial Committee in 
relation to the foots as they understood them. There was 
an ancestral estate alienated after the birth of a son to satisfy 
a decree against his father. The son sued on the ground 
that no part of the joint estate was alienable by the father. 
The creditor maintained that the whole had passed to him; 
and this view was taken by the Judicial Committee. In 
Maddan Thalcur^s case a particular part of the estate had 
been sold in execution of a decree against the father, and 
here too the son^s claim was rejected. In these instances the 
divisible nature of the patrimony as a means of giving 
effect to the fother^s transactions was not asserted on either 
side, (a) but in Deen DayaVs case which followed, this divisi- 
bility of interests was made the basis of the decision. (&) 
The claim was one for which the son^s share would undoubt- 
edly have been liable had the son been made a defendant 
but as the father only was sued, the nature of the obliga- 
tion, as in itself binding or not binding the son, was 
pronounced immaterial. Only the father^s own share, it 
was said, could thus be made answerable to the creditor. 
There may have been a possible question as between the 
father and other co-sharers, but this could not affect the 
relations of the father and the son inter se, and the son^s 
rights only were insisted and adjudicated on. It would 

(а) A dictum in Syed Tuffuzool Hooseim Khan v. Rughoonath Persad, 
14 M. I. A. atp. 60, pronounces an undivided share liable for a decree, 
but “ not property the subject of seizure (by attachment) but rather 
by process direct against the owner of it,” 

(б) So in Rai Narain Dass v. Noivnit Lall, I. L. R. 4 Calc. 809. 
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seem therefore that, at any rate where there is no specifica- 
tion of a representative character ascribed to the father, a 
suit and a decree against him alone and a sale in execution of 
such a decree cannot generally be understood as binding the 
son^s share except under special circumstances to be appre- 
ciated by the Court. 

In Suraj Bunsee Kooer's case (a) the efiect of Girdhan^s 
case is stated on the highest authority as this : It treats 
the obligation of a son to pay his father^s debts unless con- 
tracted for an immoral purpose, as affording of itself a 
sufficient answer to a suit brought by a son, either to im- 
peach sales by private contract for the purpose of raising 
money in order to satisfy pre-existing debts, or to recover 
property sold in execution of decrees of Court.^^ The same 
judgment imposes on a purchaser in execution, as a condi- 
tion of security against a son^s claim, the obligation of seeing 
that the property sold in execution was property liable to 
satisfy the decree if the decree had been given properly against 
the father,^^ and the conclusion is (6) : 1st, That where joint 
ancestral property has passed out of a joint family, either 
under a conveyance executed by a father in consideration of 
an antecedent debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution of a decree for 
the father's debt, his sons, by reason of their duty to pay 
their father's debts, cannot recover that property, unless 
they show that the debts were contracted for immoral pur- 
poses, and that the purchasers had notice that they were so 
contracted ; and 2ndly, That the purchasers at an execution 
sale, being strangers to the suit, if they have not notice that 
the debts were so contracted, are not bound to make inquiry 
beyond what appears on the face of the proceedings. It will be 
observed that this judgment assumes that in some way the 
joint property does pass out of the family by the father^s 


(a) L. R. 6 I. A. 88, 105. 
(5) L. R. 6 I. A. at p. 106. 
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conveyance, or by a sale in execution on a decree against 
him. This must mean prima facie/^ for otherwise there 
could be no ground for a reclamation of the property by the 
son, which was successfully made in the case, on the ground 
that the debt had been improperly incurred, and that the 
purchaser in execution had notice of the objection to the 
sale taken on that account. As to whether in a case in which 
the property has not been sold the son can be made answer- 
able in his share for the father^s debt needlessly but not 
viciously incurred, this judgment is silent. But where the 
whole estate is made liable by the father^s alienation, or a 
decree against him, no purpose could be served by main- 
taining a law exempting the son and his share in the estate 
from direct proceedings. In these therefore as well as in 
suing to recover his part of the patrimony sold as his 
father’s he must for consistency's sake now be called on to 
prove that the transaction sued on was an immoral one, or 
gave effect to an immoral one, within the knowledge of the 
plaintiff suing on it. Should the son however not be joined 
as a defendant with his father it must be observed that in 
Deen BayaVs case the property had passed out of the 
family^^ equally as in Girdhari^s case, and it was on the find- 
ing liable for the debt ; but still the judgment in the case 
says that whatever may have been the nature of the debt 
the appellant cannot be taken to have acquired by the 
execution sale more than the right, title, and interest of the 
judgment debtor.” 

In SuraJ Biinsee Kooer v. Shoo Prasad Singh (a) it is 
said on this point that it has been ruled that the purchaser 
of undivided property at an execution sale during the life of 
the debtor for his separate debt does acquire his share in such 
property with the power of ascertaining and realizing it by a 
partition.” Probably what was meant was that even in the case 
of a separate debt the sale under a decree was good as against 
the judgment-debtor^s own share, and such was the effect of 


(.a) L. B. 6 I* A. 88, 108. 
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the decision on 8^ Bunsee Kooer^s appeal. The other question 
of the father^s transactions binding the son as to the son^s 
share in the patrimony in all cases in which he cannot prove 
the transactions tainted with immorality, of which the 
purchaser had notice, was left to be governed still by Oir- 
dharl^s casej subject only where a father had been sued alone, 
and not expressly as a representative, to the ruling in Deen 
Dayal v. Jag deep Narayan. In the former of these cases 
it was said The suit was brought by Kantoo Lall and 
Mahabeer, not for the purpose of recovering their respective 
shares, because they had no distinct or definite shares to 
recover, but to recover the whole property on the ground 
that the sale by the father was void.^^ (a) It was supposed 
they must recover all or none. The incapacity of a co- 
sharer to deal alone with his share was down to Been DayaVs 
case a received doctrine in Bengal, (b) and the creditor's 
remedy could be based only on the doctrine of a complete 
representation of the family as to its patrimony by the 
father. Deen DayaVs case broke down this conception by 
its incompatibility, and the essentially integral character of 
the patrimony on which both parties relied in Girdhati’s 
case being abolished, the father^s share could be attacked 
alone, and being open to attack alone was, subsequently to 

Deen DayaVs case, to be held as attacked alone unless other 

/ 

shares were specified, and their owners made parties defend- 
ant. If the father could be sued as their representative, 
it should at least be set forth that he was sued in that 
character as well as in his own person, (c) in order to bind 
other interests than his own separable share. 


(а) L. R. 1 1. A. at p. 329. 

(б) See Musst. Phoolba^ Koonwur v. Lalla JoyosTiur Salioyt L. R. 3 
I. A. at pp. 22, 26; Raja Ram Narain Singh v. Pertum Singhs 11 B. b. 
R. at p. 401. 

(c) How a son may he ruined by his father’s mere improvidence or 
imbecility when he has not the opportunity of guarding his own 
interest, may be seen in Luchini Dai Koori v. Asman Singh, I. L. B. 
2 Calc. 213, 
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In Madras the same questions have recently been learnedly 
and elaborately discussed, (a) The result is concisely stated by 
Kindersley, J ; The true doctrine of HindH law appears to 
be that the obligation of the son to pay his father’s debts does 
not arise until the father’s death. It is the duty of the father, 
as long as he lives, to pay his own separate debts. But the 
cases of QirdhariLall a>ndMiiddmiThaJcoorgo further and rule 
that even in the undivided father^s lifetime, where there has 
been a decree against the father for debts which were neither 
immoral nor illegal, and ancestral immoveable property has 
been sold in execution of such decree or under pressure of 
such execution, the son cannot recover against a bond fide 
purchaser for value. The cases of Girdliam Lall and Muddun 
Thakoor appear to imply that a son is responsible for his 
father’s debts even in the lifetime of the father.” It is only 
necessary to add to this that satisfaction of this responsibility 
is thus far limited to the share of the son in the patrimony, 
and does not extend to his other property. (&) In the Court 
of First Instance the ruling in Been Dayal v. Jagdeep Nara- 
yan had been applied to the case, as the decree and execution 
had been obtained against the father alone, (c) Of this 
there is hardly any discussion in the judgments., but seeing 
that it introduced a modification of the law of actions as 
conceived in OirdharVs case it was important that effect 
should be given to it, especially since in Madras, as in Bombay, 
the creditor’s equity to enforce partition having long been 
recognized, {d) a suit against a father alone might most 

{a) Pondppa Pillai v. Pappuvayangdr, I. L. R. 4 Mad. 1-73. 

{b) The Mit&ksharfi. is emphatic in declaring that the son’s respon- 
sibility, where it exists, arises from sonship, though no property may 
have come to the son, Comm, on Slokas 47 and 50 of the Vyavah&r&- 
dhy&ya of Yajhavalkya (translated in the Appendix to this work). 
So the Vyav. May. Chap. V. Sec. 4, para. 14, 

(c) See however Sivasanhara Mudali v. Parvati Anniy I. L. R. 4 
Mad. 96. Qirdhari LalVs case is said not to apply to a nephew copar- 
cener ; necessity must be proved, Oangulu v. Ancha Bapulu, ih. p. 73. 

(d) Swraj Bumee'i case, L. E. 6 I. A. at p. 102. 

79 R 
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reasouably have been held to have had this remedy in view. 
As observed by Kernan, J., {a) there can be no doubt that 
a person not a party to a suit is not bound by the decree by 
way of estoppel, and it is open to him to impeach the title 
of the purchaser on any ground legally sufficient.^^ It may 
be added that one person or his property cannot be affected 
by proceedings against another not his representative and 
whose interest is distinguishable, (b) This was the deci- 
sion as between a living father and son in Dee?i DmjaVs 
case, and it seems to have afforded a ground legally suflS- 
cient^^ in Ponappa^s case for impeaching a sale under 
proceedings in which the son or the son^s interest was not 
named. Such seems too to be the effect of the still more 
recent decision in the Snhminaniifayyanas^ case on a suit 
upon a mortgage executed by an elder (managing) brother 
in renewal of one by the deceased father, and a decree and 
sale in execution against that brother alone of the family 
property, (c) 

One curious result of the Madras decisions seems to be that 
the creditor who takes from the father a mortgage as security 
for his claim puts himself in a worse position than one who 
relies on the simple obligation. The latter by suing the 
father alone may bind the whole family and its estate, while 
the former must join all the sons as defendants in order to 

(a) Ponappa Filial v. Fappuvayangary 1. L. R. 4 Mad. at p. 71. 

{h) Thus in Fonapya^s case it was said that in a suit on the mort- 
gage the coparceners could not be bound unless made parties so as 
to give them an opportunity of redeeming. See Chockalinga v. Subha- 
raya, I. L, R. 5 Mad. at p. 135, wherein it was ruled that a decree on a 
hypothecation against a father could not operate against his sons not 
made defendants ; and Damradhi v. Joddumoni, ib. 193, where 
redemption was allowed against a sale under a decree on a mortgage 
against a manager. 

(c) Suhramaniyayyan v. Subramaniyayyany I. L. R. 5 Mad. 125, by 
three judges against two, who would have allowed the younger 
brother to recover his share only on paying his share of the 
mortgage debt. 
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foreclose their rights by his suit on the mortgage. Yet it 
is not altogether obvious if a suit directed against the 
father alone can bind the sons as co-owners why a suit 
against him as mortgagor (and owner) should not bind 
the sons as co-mortgagors ; the power of representation by 
the father would seem as consistent with principle in the 
one case as in the other. What would be the legal position 
of the sons where the mortgagee had sold under a power of 
sale in a mortgage by their father without calling on the 
sons to redeem is a point still to be decided. There is 
apparently no distinction in principle between such a sale 
and a sale under a decree in a suit on the mortgage. In 
every case of mortgage there is a personal obligation of the 
mortgagor (a) as a debtor^ the mortgage being in its nature 
an accessory assurance ; (h) and it would seem as competent 
to a father to sell through the agency of the mortgagee on a 
condition satisfied as to sell directly for the discharge of a 
similar debt, (c) which ho may do in ordinary cases. But 
on the other hand if the son^s interests cannot be sold through 
the Court without an opportunity to the sons of redeeming, 
neither ought they to be sold without a suit or formal notice 
to redeem served on the sons equally as on the father. 
Where under a decree against a father on a debt secured by 
a mortgage the mortgaged family estate had been sold as 
the right, title, and interest^^ of the father, and there was 
nothing to show whether the execution was in virtue of the 
personal remedy or of the lien on the property, the sale was 
upheld against the sons seeking a partition with a view to re- 
cover their shares. The learned judges thought, apparently, 

(а) JVihon v. Tooker, 5 Br. Pari, cases, 193 ; Goodman v. Grierson, 

2 B. & B. 274, 279 ; Com. Dig. Tr, Chancery (4 A. 3). 

(б) See Butler’s note to Co. Litt. 205 a ; Fisher on Mortg. Ixxii, 
and per Bindley, J., in Keith v. Burroies, L. R. 1 C. P. D. at p. 731. 

(c) See per Sir C. Turner, C. J., in Pondi^paPillai v. Pai'ipuvayangdr, 
I- L. B>. 4 Mad. 47. According to the Sadr Court the father could 
not alien the patrimony except under urgent necessity, Muthumarien 
T. Lakuhmi, M. S. D. A. Deo. for 1860, p. 227. 
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that the sale had taken place to satisfy the personal obligation 
so far as this was in excess of what could properly be satisfied 
by the execution against the mortgaged property as such, (a) 
and that thus the sons^ interests as distinguished from the 
father^s were effectually disposed of as his, though in a 
sale expressly under the mortgage they would have been 
saved, (b) In a case in which the paternal and filial relation 
did not subsist as a ground for a special liability, the family 
property having been mortgaged by one member of an 
undivided family and sold, in execution of a decree against 
that one alone, to the judgment creditor, it was held that the 
latter had obtained a title only to the share of his own judg- 
ment debtor; that another member could recover his share 
from the purchaser put into possession of the whole ; and 
that the purchaser could not set up the defence that the 
debt sued on was in fact one by which all the members were 
bound, (c) In another recent case it was ruled that the 
interest of a manager in a family estate was not assets for 
the satisfaction, after his death, of a decree obtained against 
him, but not plainly directed against other members of the 
united family. In the same case two sons were directed to 
satisfy the decree so far as it bore on their father to the 
extent of the assets inherited from him. But in these were 
not to be included his share of the joint family estate which 
they took by survivorship, (d) This view, though repeated 
in Karpahambdl v. Siihbayyan, (e) seems opposed to that 
expressed by the Judicial Committee in Muttayan Chettiar^a 

(а) Au attachment and sale as for an unsecured debt are not 
necessary in giving effect to the specific lien created by a mortgage. 
Dayachand v. Hcmchand, I. L. R. 4 Bom. 615. 

(б) Srinivasa Nayudu v. Yelaya Nayudu, I. L. R. 5 Mad. 251. 

(c) Avmugam Pillai v. Sahdpathi Padidchi, I. L. R. 5 Mad. 12. This 
agrees with Been DaijaVs case, but, if the family were bound by the 
debt, seems hard to reconcile with Pondppa Pillai v. Pappuvayangdr, 
I. L. R. 4 Mad. 1. See above, p. 169. 

{d) Eavi Fama v. Y. Koman, I. L. R. 5 Mad. 223. 

(e) I. L. R. 5 Mad. 234. 
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case^ (a) which for Madras must be conclusive. In the case 
of a decree against a father sought to be executed against 
property made over by him to his infant sons as compensa- 
tion for an injury by him to their shares {h) it was held that 
such execution could not be had because the infant copar- 
ceners had not been parties to the suit, and that a suit could 
not be maintained against them (their father being alive) on 
the original cause of action, as this had been exhausted by the 
suit against the father, (c) 


(а) Above, p. 169 ; L. R. 9 I. A. at p. 145. 

(б) This may have made it separate property; the sons indeed 
could not otherwise benefit by the release in their favour of the 
father’s interest. 

(c) See Gurusami Cliefti v. Samurti Chinna Cheiti, I. L. R. 5 Mad. 
37. For this Lines, J., refers to King y. Hoare, ISMees. & W. 494; 
Brinsmead v. Harrison, L. R. 7 C. P. 547, and Hemendro Coomar 
Mullick V. Rajendro Lull Moonshee, 1. L. R. 3 Calc. 353, as showing 
that a joint contract can be enforced but once, whence a fortiori the 
same rule applies to proceedings on an obligation arising from the 
relation of membership of a joint family. 

In the case of ex parte Higgins in re Tyler, 27 L. J. Bank. 27, a 
remedy in bankruptcy against the joint estate was held barred by 
a previous suit against one of two partners which proved infructuous. 
But in that case Knight Bruce, L. J., said, “ I feel myself almost 
ashamed to find myself differing from the Commissioner” (who had 
admitted the claim against the joint estate). In Comyns’s Dig. 
(K. 4;) 1, 4 and (L. 9) the distinction is drawn that where damages 
are uncertain only one action can be maintained, but where the thing 
sought is certain even execution does not bar a suit against another 
obligor, ex. gr. on a bond. In Drake v. Mitchell, 3 Ea. at p. 258, Lord 
Ellenborough says that a judgment is but a security for the original 
cause of action and does not extinguish before satisfaction any collate- 
ral remedy available to the party. Brinsmead v Harrison is discussed 
in ex parte Drake, L. R. 5 Ch. D. 866, from which it will be seen that an 
infructuous judgment does not extinguish the original right in a case 
of trover or detinue. Although therefore genei^lly “ where there is 
res judicata the original cause of action is gone” (per Lord Selborne 
in Lockyer v. Ferryman, L. R. 2 App. C. 619), and election to sue B. bars 
a suit against 0 (see Kendall v. Hamilton, L. R. 3 C. P. D. 403), yet 
the primary right may not in all cases be converted or absorbed by 
a suit. Nor where the cause of' action arising from non-fulfilment 
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In Bombay a somewhat different view of the law has been 
taken, and it may be that by a closer adherence to the Hindft 
authorities greater consistency has been maintained. In all 
ordinary cases alienation of the whole estate or of part of 
an impartible estate by a single co-sharer has been held 

of the correspondinpf duty is one which attaches in aliquot parts to 
several persons or as an aggregate to any one of several, but not to 
more than one does it seem that on principle one suit though infruc- 
tuous should bar another seeking the same remedy in part or as a 
whole. The English law on this point merging a remedy against C 
in a judgment against B, rather imitates the earlier and ruder Roman 
law than its later and refined form. A ‘'cause of action” is really a 
relation between persons, and the substitution of a different person as 
the subject of the right or of the obligation, makes the cause of 
action different too, unless the new party stands to the former one 
as a representative. As a representative he should be subject to the 
proceedings taken against his predecessor. Thus children, if repre- 
sented by their father, should be liable on a decree against him ; if 
not, they should not be guarded against a suit on what must be a 
different cause of action because of the change of parties. 

The Roman law, while it allowed the plea of res judicata^ allowed 
also the replication de re socaudiim sc judicata, or judgment against 
the party pleading, even between the same litigants (Di. Lib. 44, 
Ti. II. Lex. 9 § 1, and Voet’s Comm, ad loc), and under the English 
law it seems that a judgment as between the same parties is not a 
bar to afresh suit unless it has negatived the right sued on (see 
Com. Dig. C. L. 4) even though there may have been a verdict against 
the plaintiff’ (see per Bramwell, L. J., in Poyser v. Minors, L. R. 7 Q. B. 
D. at p. 338). And under the Hindil law the rule is “one against 
whom a judgment had formerly been given if he bring forward the 
matter again, must be answered by a plea of former judgment. ” (Mit. 
Administration of Justice, Sec. h, para. 10). This is exactly the rule 
of the middle and later Roman law, and does not help a defendant 
against a plaintiff who has gained a previous judgment. The law of 
procedure forbids a second suit on the same cause by a positive rule 
in order to shorten litigation, and it enables a judgment once obtained 
to be kept alive for 12 years, but these provisions between the same 
parties are rather a supersession of the general principle of juris- 
prudence, and cannot properly affect a suit by A. against C. on the 
ground of a prior suit by A. against B, except in so far as C. repre- 
sents B, or else the remedy was alternative, and A. made an election 
by which C. was exonerated. 
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invalid as against tlie others, (a) This has been so even as 
regards a father, (b) His grant out of an inam village was 
held to require the attestation of his son to give it validity 
as against him, (c) the attestation being taken as a sign of 
assent. Where a man sought to alienate the patrimony 
this was defeated as to a moiety at the suit of his son. (d) 
Though the interests of sons in the family estate are liable to 
satisfy a father’s debt, (e) yet if the father’s interest has 
not been attached under a decree against him‘ in his lifetime, 
the property passes on his death to his sons by survivorship, 
and the decree-holder can no longer execute his decree 
against the property. He must have recourse to a separate 
suit, ( f) In the case of ordinary coparceners, alienations 
by them, or sale of their interests in execution of decrees, 
have been held good to entitle the purchaser to claim to the 
extent of their shares ascertained by partition, but no 
farther. ((7) In this sense the purchaser becomes a tenant 

(a) Mit. Chap. I. Sec. 1, p«ai'a. 30. Comp. Mohabeer Pushak v. 
Ramyad Smglit 20 C. W. R. at p. 194. 

{b) Mit. Chap. I. Sec. 1, para. 28. Comp. Raja Ram NarainY. 
Perfur Singhs 20 C. W. R. 189. 

{< 5 ) Pandurang v. Naru, Sel. Rep. 186 ; see Steele, L. C. 68, 237, 400. 

(iZ) Dayashankar v. Brijvalliihli Moteecliund, Bom. Sel. Rep. 41. So 
Gopalchaiid Pande v. Babu Kunwar Singh, 5 C. S. D. A. R. 24; Moteclal 
V. Mitterjeet Singh, 6 C. S D. A. R. 71 ; Mukoon Misr v. Kunyah Ojah, 

I N. W. P. R. 275 ; Rungamma v. Atchamma, 4 M. I. A. 1. 

(e) In Bombay the interests while still in their hands : there is not 
a charge in the strict sense as in the case of a specific lien. See 
Jamiyatramv. Parhhudas, 9 Bom.H.C.R. 116, and below, “ Liabilities 
ON Inheritance,’* and compare the case of Benhawi v. Keane, 31 L. 
J., Ch. 129. 

(/) Hanumanthav. Hanuma-yya, 1. L. R. 5 Mad. 232, citing TJdaram 
V. Ranu Panduji, 11 Bom. H. C. R. 76 ; and Narsinbhat Bapubhat v. 
Chenappa, I. L. R. 2 Bom. 479. 

(y) Gundo v. Rdmhhat, 1 Bom. H. C. R 39 ; Pandurang v. Bhasker, 

II Bom. H. C. R. 72 ; Udaram v. Ranu, ib. 76 ; Balaji Anant v. 
Ganeeh Janardhan, 1. L. R. 5 Bom. 499. 
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in common with the other parceners* (a) For the ordinary 
debts of a parcener his coparceners are not answerable, (b) 
His own share may be made answerable by proceedings 
taken and carried through to attachment during his life but 
not afterwards, (c) His gift or bequest of his share is 
invalid as the right to a severance of it is given to the pur- 
chaser or creditor only to prevent fraud, (d) In case of 
distress or to perform an indispensable duty a single copar- 
cener may dispose of so much of the family property as is 
necessary for the occasion, (e) His debts incurred for such 
a purpose must be paid by all the parceners to the extent 
of the whole estate. (/) This applies even to the debt of a 
son as binding the father, though the latter is not generally 
responsible, (g) If the parcener be merely sued the 
coparceners are not affected by that, without a decree and 
an attachment of the estate for the realization of his 
share, (h) Bat this attachment enables the attaching creditor 
to proceed even though his debtor should die. (/) Nor can 
a purchaser of a share be defeated by subsequent proceedings 
for a partition to which he is not a party, {j) 


(а) Udaram v. Ranu, 11 Bom. H. C. R. p. 81 ; KrisJmaji Rdjvdde v. 
Sitardm Jakhiy I. L. R. 5 Bom. 496. 

(б) Narsinlibhat v. Clienappat I. L. R. 2 Bom. 479 ; St. L. C, 40, 217. 

(c) Udaram v. RanUt 11 Bom. H. C. R. p. 85; see above, pp. 606, 
607. 

(d) Ih. p. 80, and the cases there cited ; Suraj Bunsee Koer*s case, 
above, p. 625. 

(c) Mit. Chap. I. Sec. 1, para. 28 ; Steele, L. C. 54. 

(/) Mahadev v. Narain Mahadev, 3 Morr. 346 ; Vyav. May. Chap. 
V. Sec. 5, para. 20; Coleb. Dig. Bk. Y. Chap. VI. T. 373, Comm. ad. 
fin.i Bk. I. Chap. Y. T. 181, 1.93, 194; Bk. II. Chap. IV. T. 55; 
Poona ^Astri, 17th Aug. 1845, MS. 685; see 1 Str. H. L. 276; 
Steele, L. C. 219. 

{g) Coleb. Dig. Bk. I. T. 214, 215; Steele, L. C. 40, 178. 

{h) Vdsudev Bhat v. Venkatesh Smibhdv, 10 Bom. H. C. R. 139, 160. 
(•) See Suraj Bunsee Kooer's case, supra ; B. Krishna Rdo v. Lahsh- 
mana Shanhhoguef I. L. R. 4 Mod. 306. 

(/) ApaJiOovind v. Naro Vital Ghdte, H. C. P. J. F. for 1882, 
p. 335. 
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Where the purchaser of a single coparcener’s share has 
obtained peaceable possession, the Court treating him as a 
tenant in common has refused to oust him at the suit of the 
other coparceners, (a) Being in possession the single 
parcener has been supposed to be able to transfer the posses- 
sion, where the transfer was not resisted, with such an 
accompanying right as was vested in himself. (6) This doc- 
trine involves a certain difficulty, seeing that the existence 
of any distinct right in the individual coparcener, except a 
right to partition and its result, admits of question; and the 
occupation of a distinct part of the common property by one 
coparcener may be conceived as merely permitted by the 
family, and as to outsiders held on behalf of the family, not 
of the individual, (c) Such an occupation is to be regarded 
perhaps rather as a use of the property, occupied in virtue 
of the occupier’s domestic relation to the aggregate family, 
than a true possession (d) implying an exclusion of others’ 

(а) Mahdhaldya v. Timdyd, 12 Bom. H. O R. 138; Kdllapp4i v. 
Venkatesh, 1. L. R. 2 Bom. 676. 

(б) Mahdbaldyd v. Timdyd, 12 Bom. H. C. R. at p. 140. 

(c) That the possession of a single parcener is primd facie a deriva- 
tive one ranking as the possession of all, see Yusaf AU Khan v. Chtibbee 
Singhf 6 W. P. R- 122 ; Sheo Pershad Singh v. Leelah Singh, 20 0. W, 
R, 160; Heeralal Roy v. Bidyadkur Roy, 21 C. W. R. 343. Yet it was 
said that possession could not be recovered from a member excluding 
his co-sharers, Govind Chunder Ghose v. Rain Coomar Dey, 24 C. W. R, 
393. It would seem that they were entitled to co-possession. A 
distinct exclusion of a co-sharer is incompatible of course with his 
retaining co-possession, and limitation begins to run against him in 
favour of those who then hold adversely to him, Jowala Buksh v. 
Dharum Singh, 10 M. I. A. at p. 535. A parcener retaining exclusive 
possession of a part for several years would thus expose himself to a 
presumption that a partition had been made allotting that part as his 
share to him, unless he could show his coiicurrenii joint enjoyment 
of the estate at large. See below. Sec. 4 D., and Bk. II. Chap. IV- 

(d) See Savigny, Poss. Secs. 11, 23, 25; Vin. Abr. XVL 454; Co. 
Lit. 277a; Page v. Selfly, Bull’s N. P. 1025; Doe v. Bnghtmn, 10 
Ba. 583 ; Heei*alal Roy v. Bidyadhur Roy, 21 0. W. R. 343 C. R. 

SO H 
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entrance and exercise of will within the given area, (a) The 
notion of a separable possession corresponds however to that 
of the single coparcener^s total right as separable in thought 
and in law, though undivided, from the others so as to be a 
possible object of transactions, for if the co-ownership may be 
thus decomposed, so it seems may the co-possession of the 
members of a united family, (ft) At this point the develop* 
ment of the idea of separable rights as combined by addition 
in the common right has stopped. A case in which a mort- 
gagee of one parcener's share was put into joint possession 
with another parcener resisting the intrusion has not (c) 
been followed. 

In the case of a manager he can bind the whole estate by 
transactions for its benefit (d) or which the other party reason- 
ably thinks so. He is allowed a fair latitude of discretion, (e) 

In Davlatrao v. Naraijanrao (J) it was said a reasonable 
degree of latitude is allowed to the members of a Hindfi 

family in the absence of fraud or profligacy, and 

the expenditure of a managing member whose acts (y) are 
not protested against, or checked by legal proceedings, is 
ordinarily presumed to be on account of the family, just as 
his acquisitions are made for its benefit." (/^) The extent 

(a) A separate possession on behalf of himself alone, not on behalf 
of all, should apparently involve a liability to account, which is not 
recognized. See Konerrav v. Gmrav, I. L. R. 5 Bom. 589. 

(ft) Compare the right arising in partition from separate occupa- 
tion, below, Sec. 7 A. 1 b. 

(c) See Bdlaji Anant RdjiuUksha v. Ganesh Jaiuirdhan Kdmdti, 

L. R. 6 Bom. 499, and the cases there referred to ; also Mdruti v. 
Ijildchcindf I. L. R. 6 Bom. 561;, and other cases quoted below. 

id) BulMidas V. Ghama, Bom. H. C. P. J. 1880, p. 224 ; Comp. 
Koni6i V. Lakshmi, I, L. R. 5 Mad. at p. 207. 

(<?) Babaji v. Krishnaji, 1. L. R. 2 Bom. 666. 

(/) H. C. P. J. F. for 1877, p. 176. 
iff) i.e. his known acts. 

(ft) Comp. Tandavaraya Mfulall v. ValU Ammal, 1 Mad. H. C. R. 
398, and Hanooman Peread Panders case, 6 M. I. A. 393, as to the 
manager of a minor’s estate. 
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of bis general powers is well known in HindA society. He 
may carry on a family business in the usual way (a) for the 
common benefit, (b) He may mortgage the common pro- 
perty for the common benefit and use of the undivided 
family, (c) But he is far from having unfettered power, (d) 
The person to whom he mortgages^ and especially to whom 
he sells (e) any part of the patrimony is bound to all reasona- 
ble care, and where the interests of minors are concerned 
to extreme caution. (/ ) But even where the other coparce- 
ners are adults, charges incurred by a manager are binding 
except as against himself only when incurred for the needs 
of the family or with the assent, express or implied, of its 
members. (^) When the manager obviously exceeds reason- 
able limits those who deal with him do so at their peril, and 
no unfairness will be tolerated. Thus a contract with a 
manager defrauding the family is not enforcible (/i) and 
the manager is not allowed to retain a double share in what 
he has acquired in that position, (i) 


(a) Comp. Joyklsto Coivar v. NUtyaunml NiuiAy, 1 . L R. 3 Calc. 738. 

(b) Samalbhai v. Someshvar et al^ I. L. R. 5 Bom. 38. 

(c) Gundo V. Eaynbhat, 1 Bom. H. C. R. 39. 

id) Baji SUmrdj v. Dev bbi Bdldji, H C. P. J. F. for 1879, p. 238. 

(e; Trimbak v. Oopalshet, I Bom. H. C. R. 27 ; Comp. Mil. Chap. I. 
Sec. I. para. 32; Steele, L. C. 54, 209. 

(/) Rdmldl V. Lakmichandy 1 Bom. H. C. R. at pp. 72, 73, Appx.; 
1 Str. H. L. 202; Comp. Kitmarsami v. Pala N. Chefti, I. L. R. 1 
Mad. 385 ; Clietty Colum Comara Venkatachella Reddyar v. Baja Ban^ 
gasami, 8 M. I. A. at p. 323. 

ig) 1 Str. H. L. 199; 2 ibid. 344, 434, 457; Coleb. Dig. Bk. I. 
Chap. Y. T. 180 ss ; Bk. II. Chap. IV. T. 54, Comm, sub fin-, C. 
OolumComara Venkatacliella v. R. Rmiynsnwmy, 8 M. 1. A. at p 323 ; 
Bullakidass v. Ghama, Bom. H. C. P. J. P. for 1880, p. 224; Baboji 
bin Mahadji v. Krishnaji, Bom. H. C. P. J. P. for 1878, p. 149. 

(A) Ravji Janardhan v. Gungddharbhaf, I. L. R. 4 Bom. 29. 

{%) Guruchum Doss v. Goluckmoney Dossee,! Pult. 165, a Bengal case, 
but agreeing with Megha Sham v. Vithalran, cited below, Sec. 7 A ; 
and DaoJatrao's case, above, p. 634 note (/)* 
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In suits against the family or to affect its common estato 
all the members must, trader ordinary circumstances, bo 
made defendants, (a) though under special eireumstances 
the manager may as manager be sued so as to bind the 
whole family, (b) as indeed it would seem may a member 
not a manager, or not sued expressly as manager, but deem- 
ed under exceptional conditions to have represented the 
family, (c) Apart from such cases as these a suit and a decree 
against a manager individually affect only his own share in 
the common estate, even though he may have contracted 
the liability for the benefit of the family. That question it is 
thought cannot properly be disposed of without the several 
members being called before the Court, (d) and the sale 
©f the right, title, and interest of the manager gives to the 
purchaser no more than is expressly sold, (e) Thus it was 
held that a decree obtained against the manager alone (not 
the fathei) and a sale under such a decree, did not bind the 
property beyond the manager's own share, (/) and that the 
brother of the manager ousted by the purchaser in execution 

(a) Annmja v. Hoskerl Ramappa, H. C. P. J. F. for 1875, p. 227 ; 
Bhimasha v. Ramchmdarsha, H. 0. P. J. F. for 1878, p 286. As to 
suits by a family, see above, p. 608. 

See above, p. 615, 

(c) Narayan Gop Habhu v. Fanduramg Gmuy I- I>. R. 5 Bom. 685, 
referring to Jogertdro Deh Roy Kid v. Funindro Deh Roy Kiit, 14 M. 
I. A. at p. 376, and Muydrdtn Sevctrdm v. Jayaruantrao Fandurang, 
gp. Ap. No. 435 of 1873, 1. L. R. 5 Bom. 687. 

(d) Maliabaldyd v. Tlmdyd^ 12 Bom. H. C. R. 13P; Idem bis H. C. 
F. J. for 1879, p. 417 ; Nhann hiiksliman Golam v. Ramchandra Fi- 
nayak, H. C. P. J. F. for 1882, p. 277 ; Baji Shamraj Joshi v. Dev bin 
Balaji, H. C. P. J. F. for 1879, p. 238. 

{e) Comp, tho case of a widow’s estate only passing under a decree 
against her for arrears as a charge, Baipm Doohey v. Bni Bhookun 
Lai, L. R. 2 I. A. 275.* 

{/)* This is quoted and followed inKisansing v. Moreshwar, Bom. H. 
Cr P. J. 1882, p. 396, referring to Been DyaVs case as conclusive that 
son’s interest does not pass by a sale in execution of the 
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might recover possession of the whole (a) leaving the pur- 
chaser to work out his right by a suit for partition. (6) This 
is exactly the reverse of the rule in the case of a sale in 
execution of a decree against the father on an ordinary debt, 
as recently expounded at Madras, (c) 

Subject to the foregoing observations the presumption in 
favour of the good faith of transactions entered into by a 
father (rf)or uncle as manager of an ancestral estate is na- 
turally somewhat stronger than in the case of more distant 
connexions or of women not familiar with business, (e) But 
even as to the father the principle laid down in Suraj 
Buyisee Kooer^s case has always prevailed in Bombay. The 
family under the father's headship is like any other united 

(а) In Gopalasdmi v. Ohokalmgain, I. L. R. 4 Mad. 820, possession 
under a sale in execution against & father was held to throw on hia 
son the burden of proving that the original debt was illegal or 
immoral. Compare Gurusdmi^s case quoted above. 

(б) Mdruti Ndrdyan v. Lildchand, I. L. R. 6 Bom, 564. 

(c) VelUyammdl v. Katlia, I. I#. R. 5 Mad. at p. 68, explaining 
Ponappa Pillai v. Pappuvaijangdr, I. L. R. 4 Mad. 1. 

(d) See Bahaji v. Krishnaji, I. L. R. 2 Bom. 667- 

(e) As to a father, see Bdbdji Sahoji v. Ramshet Pandushet et al, 
2 Bom. H. 0. R. 23. As to an uncle sec Bhaoo Appajee v. Khundojee, 
9 Harr. 104, and generally C. Colum Comara Vencatachella v. R, 
Bungaswamy^ 8 M. I. A. at p. 323 ; Tdiidardya Miidali v. ValU 
Ammalf 1 M. H. C. R. 398 ; Goar Chunder Biswas v. Greesh Ohunder 
Biswas et al, 7 C. W. R. 121 C. R. ; Musst. Noui'ufhum Kooer v. Baboo 
Gourec Vutt Singh et al, 6 C. W. R. 193; Heerachand v. Maliashunker, 
S. A. No. 3918, 6th July 1858 ; 2 Str. H. L. 331, 348 ; Shidrdmapa 
Bdlapa V. Shesho Janardhan, S. A. No. 178 of 1874, Bom. H. C. P. J. 
F. for 1876, p. 61. 

The manager is nob to be called to a rigorous account, 
nor on the other hand to claim credit as against the family 
for disbursements in excess of his proper share on account of it, 
Davlatrdo Rdmrdo v. Ndrdyanrdo Khanderdo, R. A. No. 51 of 1876 ; 
Bom. H. C. P. J. F. for 1877, p. 175 ; see for Bengal Abhaychandra 
Boy V. Pyari Mohan Juho et al, & B. L. R. 347. An alienation by a 
KartA is binding on any member who consciously stands by and sees 
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family except that the father is manager (a) by nature, unless 
disqualified or deposed, (6) and a manager whose transac- 
tions may be strongly presumed to be intended for the good of 
the family, (c) If however they are not for its good but plainly 
detrimental there is perhaps no case prior to Narayanacliarya 
V. Narso Krishna (d) which makes the family estate liable 
because they are not otherwise immoral, {e) Any transaction 


the money applied without refusing to participate, Madlioo Dyal 
Singh v. Golpar Singh et alt 9 C. W. R. 611 ; Ramkcshore Narain 
Singh V. Anand Misaert 21 ibid. 12 C. R., and the case in Hay’s Rept. 
667 ; Bhimasha bin Dongresha et al v. KHshnahait Bom. H. C. P. ,T. F* 
for 1878, p. 286. The ruling in Rdmldl v. Lakhmichand Munirarn et 
alf 1 Bom. H. C. R. li, Ixxi. App., that the manager of a joint estate, 
the capital of a firm, has authority to deal with it for the purposes of 
the business, is cited and approved in Johut'ra Sihee v. Srcegopal 
MisseTf I. L. R. 1 Calc. p. 475; Sainalbhai Nathubhai v. Sonieshvar 
Mangal and Hurkisan, I. L. R. 5 Bom. p. 38 ; see Coleb. Dig. Bk. II. 
Chap. IV. T. 54, Comm. 

(a) Above, pp. 604, 608. In Steele, L. C. 238, it is said that the 
father’s gift of immoveable ancestral property is invalid unless 
attested by the heirs. 

The Hindu law generally requires the attestation of the members of 
the family enjoying an unobstructed right of inheritance (i.e. a qui- 
escent co-ownership) to a danpatra or deed of gift, to which, accord- 
ing to that law a conveyance for value is assimilated. See Vyav. 
May. Chap. II. Sec. I. para. 5; Coleb. Dig. Bk. I. T. 19; above, p. 
192, note (c). This attestation, as the document is ordinarily read out, 
implies assent to its contents, as formerly in England, see Coleb. 
Dig. Bk. II. Chap. IV. T. 33 Comm.; Pandurang v. Naru, Sel. Rep. 
186 ; Introd. to Bk. I Sec. 9, p. 223 above, and the Sastri’s opinion 
in Doe. v. Ganpat, Perry’s 0. Cases, at p. 137. 

In Nagalutchmee Ammdl v. Gopoo Nddardja Chettyt 6 M. I. A. at 
p. 341, the Judicial Committee observe, “ These witnesses, one and 
all, depose to the fact of the signature of these papers, to their being 
written from the dictation of the testator.” Ac. 

(5) Vyav. May. Chap. IV. Sec. IV. para. 7. 

(c) See above, p. 637 notes {d) and (e). 

(d) I. L. R. 1 Bom. 262. 

(e) See Narayen v. Balkvishnat I. D. R. 4 Bom. 529, and comp. 
Sham Narain Singh v. Eughoohindial, 1- L, R. 3 Calc. 508, 
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is forbidden which tends to redace the family to want, (a) 
This has not been regarded by the usage of the Hindhs in 
Bombay as a merely pious precept, but as a law properly so 
called, (b) and has been relied on by the Courts against im- 
proper alienations and incumbrances of the patrimony, (c) 

Applications for an interdiction (d) against a father could 
never be common amongst the Hindds ; but when a father 
was getting rid of the patrimony the S^stri said that an inter- 
diction might be obtained and the transaction rescinded at the 
suit of the son or of the united brother, (e) When a Joshi 
proposed to give away his vatan he was restricted to a 
small portion of it. (y) A father could for incapacity be su- 
perseded or set aside as manager in favour of his son. {^) 

It appears therefore that the father as manager stands 
substantially in the same position as any other manager* 
The care of the family, the preservation of the common 
estate, and the payment of debts, are more especially in- 
cumbent on him. (h) In NagaliUchmee Ammdl v. Gopoo 

(a) See above, pp. 207, 208; Coleb. Dig. Bk. 11. Chap. IV. T. 11, 
18, 19 ; Vyasa, cited Daya Bhaga, Chap. I. para. 45 ; Mit. Chap. I. Sec. 
1, para. 27 ; Id. Comm, on Yajh. II. 47—50 in Appendix; 2 Str. H. L. 
5, 12, 16. 

(5) See Bai Gunga v. Dhurmdas, Bell, R. 16 ; 2 Str. H. L. 449. 

(c) In Narsinha Hegde v. Timma, Bom. H. C. P. J. 1882, p. 394, 
the District Judge was directed to inquire whether the creditor had 
bond fide supposed that the debt was incurred for the benefit of the 
family by the father. 

(d) Mit. Chap. I. Sec. VI. para. 9. 

(e) Q. 1935, MS. 

(/) Q. 711 MS. Comp. 2 Str. H. L. 16, 12. 

(g) Steele, L. C- 178, 216; Vyav. May. Chap. IV. Sec. IV. 
para. 7. 

{h) Ramcliandra D. Naik v. Vdda M. ITatky 1 Bom. H. C. R. 86 App. ; 
see Yajn. Bk. II. para. 46; NArada, Bk. II. Chap. Ill- paras. 11, 32, 
13;Manu IV. 257; Vyav. May. Chap. V. Sec. 4, para. 11. ; Steele, 
L. 0. 68. See H. H. Wilson, quoted below, Bk. II. Ch. 1. Sec. 1, Q. 
4, Remark. 
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Nddardja Ghetfy (a) the. Pandits thought a will would be 
invalidated by a permission to adopt acted on. They say : 

The will is valid the testator having thereby 

bequeathed a portion of his estate for the maintenance of his 
wife and other members of his family whom he was bound to 
protect, and directed the remainder to be appropriated to 
charitable purposes in the event of his wife, who was then 
pregnant, not being delivered of a son.^^ The conditions give 
eflTect to the Hindu law against disinheriting a son, and in 
favour of the maintenance of dependants as a duty not to 
be evaded by means of a disposal of the estate by its owner. 
In the case of an ancestral estate it does not seem that the 
father can really be deemed owner in a sense that does not 
apply equally to any of his sons. No member of an un- 
divided family ^^has a certain definite share,^^ (b) much less 
has one co-owner a right as such to dispose of the whole, (c) 
The father^s natural relation to his children entitles him at 
the same time to more than ordinary confidence. Hence it is 
that in such cases as Babaji v. Bamshet {d) the sons seeking to 
upset their father^s alienation of family property were called 
on to prove that the transaction had been one not binding 
on their shares.(e) The authority to alienate was not thought 
wider in his case than in that of another manager; only 
his good intentions were rather more strongly presumed. 

The doctrine of the Bombay Court appears to be warranted, 
not only by the case of Suraj Bunsee Kooer^ but by what is 

(a) 6 M. I. A. at p. 320. Comp, the case in note (5), p. 639 above. 

(ft) Appovier v. Rama Subbayana, 11 M. I. A. at p. 89 ; Rangama 
V. Atchama, 4 M. I. A. 103; Girdhari Lai v. Kantoo Lallf L. R. 1 I. A. 
at p. 329. 

(c) Mit. Chap. I. Sec. 1. para. 24 ; Yyav. May. Chap. IV. Sec. 1, 
paras. 3, 5 ; Sec. 4, para. 4. 

(d) 2 Bom. H. C. R. 23. There is in many such cases a suspicion of 
fraud, as in the one referred to in Hanooman Reread' a case. 

(a) It may be noted that the Mit&kshar4 distinctly imposes on a 
father’s creditor the burden of making his case good against sons 
denying his claim ; Comm, on YAjh. II. 50. 
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eaid in Baboo Eameswar Pershad v. Bun Bahadur Singh, (a) 

Their Lordships have applied those principles to transac- 

tions in which a father in derogation of the rights of his son 
under the Mitakshara has made an alienation of ancestral 

family estate. The principle is that the lender is 

bound to inquire into the necessities for the loan and to satisfy 

himself as weU as he can that the manager is acting in 

the particular instance for the benefit of the estate a 

bond fide creditor should [not] suffer when he has acted 
honestly and with due caution but is himself deceived.^^ 
This ought apparently to be conclusive as to the nature of 
the father’s authority when dealing or affecting to deal with 
the joint property of himself and his sons. It would be so 
but for the difficulties created by other cases which, in order 
to enforce the obligation resting on sons after their father’s 
death, have apparently assigned to the father a capacity of 
himself discounting that liability during his life by aliening 
the patrimony in ways not consistent with his duty as manager. 
In the caso of Kastur Bhavdni v. A])'paf{h) sons, including two 
minors, sued to recover ancestral lands sold by their father to 
pay a debt. The debt had been originally incurred by the 
grandfather. It was alleged to have been contracted or in- 
creased for immoral purposes, but this was not proved, though 
it was proved that the father was addicted to drinking. The 
District Court held the sale invalid except as to the father’s 
share, as not having been proved to be necessary, but in 
the High Court it was re-established on the ground that the 
sons had not proved, as they were on their plaint bound to 
prove, that it was made for an immoral purpose, they having 
relied on that express ground. A misapplication of a trivial 
sum would, it was suggested, probably make no difference. (c) 

(a) L. R. 8 I. A. at p. 11. 

ih) I. L. R. 5 Bom. 621. 

(c) Before the birth or tho adoption of a son an owner may deal 
with the property free from question by a son subsequently born or 

adopted, loc, cit. and Pambliat v. Lakshman Chintaman, I. L. R. 
5 Bom. 630. 
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The cases of Oirdhari Ldl v. Kanto Lil and of Muddun 
Oopal L&l V. Mussamut Oowranhutty (b) are referred to, but 
only on the point just noticed. As a mere member of a united 
family the father has been held answerable in his own share 
on a partition for his personal debts (c) in the same way as 
any other coparcener. This is shown by the cases already 
referred to. (d) A suit brought against a father alone will 
not in ordinary eases bind his sons as to the ancestral pro* 
perty. They must be made defendants if they are to be 
affected by the decree, fc) The principle extends to the 
case of a son born, and even to one adopted, pendente 
life, (f) In this respect therefore the father stands on the 
same footing as an ordinary manager. A suit against 
him may affect the whole family in its estate, but this is 
exceptional, and a sale under a decree in such a suit could 
not in general extend to more than the father’s own share 
on a partition. 

Sons however must discharge their father’s debt 
after his death, (g) Along with this there are precepts 

(a) L. R. 1 I. A. 321. 

(5) 15 Beng. L. R. 264. 

(c) See Narayanrao Damodar v. Balkrishna, I. L. R. 4 Bom. 629, 
534. 

(d) In the N. W. Provinces the same doctrine seems sometimes to 

have prevailed, see Nanhak JoW s case, above, p. 618. The Pandits at 
14 of the N. W. P. S. A. Report for 1867, said that two sons could 
recover their shares of ancestral property sold in execution of a 
decree against the father unless the debt was incurred for the 
benefit of the family. In Ramchandra and Lakshman v. Raoji 
Sakharam, Bom. H. C. P. J. for 1882, p. 381, the issue sent down for . 
trial was “ Was the debt secured by the mortgage of plaintiff’s father 
contracted for a legal and moral purpose?’^ 

(e) See above, p. 168. 

(/) See Rdmhhai v. Lakshman Chmiaman Ma,yalay, I. L, R. 5 Bom. 
630, 635, where the owner’s uncontrolled power of gift before, and his 
limited power after, the birth of a son are clearly defined by Sir M. 
Westropp, C. J. 

(g) Vyav. May. Chap. V. Sec. 4, para. 12 ss. 
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laying the duty on hin3 who takes the estate and exonerating 
the son kept out of it. (a) It is a reasonable inference that 
the estate taken by the sons is, as such, answerable in their 
hands (6) for the debts for which they are morally liable, (c) 
The liability is independent of assets where there are 
none, (<i) and this affords an indication of the kind of debts 
that can properly be regarded as charges on the estate, (e) 
Those only which were excusably incurred are binding. (/) 
As the result is substantially the same it would seem that 
the father may make such debts a direct charge on the estate 
after his own death, (g) But for all instruments executed 
by the father as by others the general rules hold good which 
refuse them validity if made under disturbing influences 
which deprive them of the character of free and intelligent 
expressions of volition, (/i) None of the texts however 
which establish this liability, nor any of the Commentators 
on them, say that a son^s liability for his father^s debts 
arises during the father’s life, (i) Nor has any response of a 
Sastri been found in favour of such a liability. There are 

(а) Vyav. May. Chap. V. Sec. 4, para. 16; Coleb. Dig. Bk. I. Chap. 
V. T. 171. 

(б) See above, p. 77, 80. 

(c) Vyav. May. Chap. Y. Sec. 4, para. 13. 

{d) Ib. Y&jil. Bk. II. para. 51 ; N^rada, Bk. II. Chap. III. para. 6, 
quoted Coleb. Dig. Bk. I. Chap. V. T. 188; Steele, L. C. 312; 2 Str. 
H. L. 274, 277. 

(tf) “ The obligation has respect to the nature of the debt, 

not of the estate,” Judicial Committee in 'RamomanCu case, 6 

M. I. A. 421. 

(/) Manu VIII. 166, says : “ if the money was expended for the 
use of his family.” See Steele, L. C. 217. 

ig) This is the effect of Hanooman Parsad's case {see above, p. 166), 
if it is generalized beyond the case of an ancestral debt made a 
charge by the father, which was all the Judicial Committee dealt 
with. 

{h) Vyav. May. Chap. II. Sec. I. p. 10; N&rada, Pt. I. Chap. III. 
para. 43 ; Pt. II. Chap. IV. paras. 8, 9 ; 2 Str. H. L. 14, 

( t) See above, p. 164 ; and below, Bk. II. Ch. I. Sec. 1, Q 6. 
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many texts which imply the contrary. Vishnu says the 
sons or grandsons must pay when the debtor is dead or has 
been absent twenty years, that is when he may be presumed 
to be dead, not before, (a) Manu says simply when the 
father is dead, (b) Brihaspati (c) says the sons must pay 
even in the father’s life but only in cases in which he is incapa- 
ble of acquiring property or retaining it. The exception 
here is conclusive as to the rule, at least as it was under- 
stood by the school that produced this Smriti, which is 
sacred everywhere. The same observation occurs as to 
KAtySyana’s text (d) quoted in Naraymach/iry&^s 
case, (e) So too as to Narada’s text on the subject. (/) 
The whole series quoted by Jagannatha imply a liability 
only after the father’s natural or civil death or its equivalent, 
and so they have invariably been understood by native 
lawyers reading them with the context. The case may be 
stated even more strongly. There is no text imposing 
on sons a liability during their father’s life for debts 
incurred even for the benefit of the family, {g) except in 
cases in which the father is not capable of managing the 
estate and affairs of the family, and the sons are. (h) It is 
impossible that of the numerous texts treating of debts 
contracted for the family and of the sons’ liability as survi- 
vors of their father all should have omitted to mention their 
liability during the father’s life had the liability been i>ecog- 
nized. But the father is regarded as alone responsible, and 
alone having administrative control as the head of an 


(a) 2 Str. H. L. 237 ; Yishnu, Transl. page 45; Coleb. Dig. Bk I. 
€hap. V. T. 168 ; 1 Str. H. L. 188 ; 2 ib, 237, 316; Steele, L. 0. 34. 
(&) VIII. 166. 

(c) Coleb. Dig. Bk. I. Chap. Y. T. 178. 
id) T. 177. 

(e) I. L. R. 1 Bom. at p. 266. 

(/) Pfc. I. Chap. III. paras. 14, 16. 

ig) See the answer to Chap. I. Sec. 1, Q. 6, below. 

(h) See Ydjn. Bk. II. para. 45 ; Coleb. Dig. Bk. I. Chap. Y. T. 
167 , 168, 177; 178; 2 Str. H. L. 81, 277, 326. 
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undivided family. (a) Debts even for its benefit cannot, it is 
said, be 'Contracted against his prohibition (6)-^a doubtful 
proposition — but one which shows how his position was 
understood by a learned native lawyer. The Vyav. Mayfi- 
kha, the chief local authority in Bombay, (c) dwells 
elaborately on the debtor^s obligations, but says nothing 
about any obligation of the sons except on their father^s death 
or prolonged absence, {d) The Mitakshard itself, in com- 
menting on the texts of Yajnavalkya in the untranslated 
portion on Vyavahara,^^ construes them^ as imposing a duty 
only after the father^s death, his absence for twenty years, or 
on his imbecility. It then transfers the liability to the 
new head of the household if there is one, {e) or to the sous 
jointly if there is not. 

It seems therefore that the decision in Jamiyatram^s case, 
giving to the father in a united family virtually unlimited 
power over the whole ancestral esbite, on condition only that 
his behaviour is not scandalous, cannot bo rested on the 
Hindft law as the people have received it in Bombay. (/) 
The acknowledged authorities do not support it, and the 
usage of the people has conformed to these authorities. 
A reference to Steele^s Law of Caste establishes this, {g) 

(a) Comp. Ellis in 2 Str. H. L. 321, 326, and above, p. 281. On his 
death or incapacity the eldest son succeeds unless disqualified, as in 
ancient times ho took the yotestas. See MaiiuIX. 106 ss., 126. 

(V) Colcb. Dig. Bk. 1. Chap. V. T. 194. The Yyav. May. Chap. Y. 
Sec. 4, para. 20, and the Mit., Chap, on Yyavahara, prescribe the 
duty of payment without any qualification. See too Coleb. Oblig. p. 
24 ; Yishnu, Tr. p. 45, 46. 

(c) SaJcliaram v. Sitahai, I. L. R. 3 Bom. at p. 367. 

(d) Yyav. Mayfikba, Chap. Y. Sec. 4. 

(e) Comp. 2 Str. H. L. 252, 326. 

(/) Comp. Lalluhhai v. Mankuvarhhai, I. L. R. 2 Bom. at 418, 
448 ; as to the force of this reception S. C. L. R. 7 E A. 212, 237. 

{g) t.e. by treating the liability for debts as one arising on the 
father’s death in all places where the point occurs. Alienations with- 
out the assent of heirs are pronounced invalid, ib. 68, 238 ; or at most 
good only for the grantor’s share and during his life, ib» 237- 
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and the MS. collection of Caste Customs made by 
Mr. Borradaile, while it shows that the father^s debts 
were regarded as a burden on the estate in partition, 
does not assert any liability of the sons during his life. It 
appears indeed that in the great majority of castes the 
father^B debt and the family debt are not distinguished. 
Partition against the father^s will during his life is not 
allowed, {a) He is manager while capable, and all his debts 
are primd facie incumbent on him alone, {h) passing to his 
sons only on his death subject to exceptions on the usual 
grounds, (c) 

The decision in Jamiyatram^s case conforms to that 
in Girdharilal v- Kantoolal, but the question remains of 
whether the latter expresses the Hindu law of Bombay. The 
father^s share may be made separately available, as in Bengal 
it could not when GmiharilaVs case was decided. The son^s 
right is a co-ownership entitled to protection against a care- 
less or designing creditor of the father; and there is no 
hardship in controlling the father's right to sell what he did 
not buy. When it is said that Hanooman Pershad^s case is 
an authority to show that ancestral property which descends 
to a father under the Mitakshara law is not exempted 


(a) iSee below. 

{h} The absence of rules for a partition enforced by the sons in the 
father’s life is an evidence of the comparatively late introduction of 
this doctrine. The same inference arises from the want of a rule 
for the partition of debts in a partition between the father and sons, 
which in the case of a partition amongst the sons only is always 
provided for. It seems that the three stages of development were 
(1) a moral claim of the sons and a still stronger moral duty of the 
father to preserve the patrimony; (2) an advance of the son’s right to 
co-ownership, the father being still ex-officio manager ; (3) the son’s 
acquisition in virtue of co-ownership of a right to partition of the 
patrimony, comp. p. 209 above, and the Daya Bhdga, Chap. II., 
Stokes, H. L. B. pp. 200 ss., and the Dd«yakrama Sangraha, Chap. 
VI. ib. p. 611. 

(c) The exceptions are not explicitly stated, no question Laving 
been put on that point. See Steele, L. C. 40, 178, 217. 
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from liability to pay hia debts because a son is born to 
him,” the remark occurs that their Lordships in the earlier 
case did dot decide as to debts in general, only as to an ances- 
tral debt made a charge by the father. Secondly it may with 
deference be pointed out that the Mitakshara itself in dealing 
expressly with the subject in a chapter which was not before 
their Lordships on either occasion, treats of the payment of 
debts in such a way as to make it clear that no liability of a 
son for his living father’s debt is recognized. The estate 
may bo answerable, and the son’s share in it, but simply 
through the father’s authority as manager. This enables 
him to create burdens for purposes necessary and beneficial 
to the family, but not for other purposes though these should 
not be immoral.” (a) The point in Ilanooman Pershad^s case 
was that as an ancestral debt descended to the father ho was 
primd facie bound to pay it, (h) and hence justified in 
applying the ancestral estate to that purpose, (c) and there- 
fore the manager for his infant son might properly recog- 
nize the charge as binding on him. The conversion of such 
an obligation inherited by a son into a liability to have all 
his property aliened by his father while they are both 
alive {d) in order to furnish means for the father’s needless 
expenditure is a process which, so far as can be discovered, 
the usage of the country ” or the laws and usages of the 
Gentoos,” have not performed in Bombay, 


(a) See above, p. 166 ff ; Steele, L. C. pp. 40, 265. 

(b) Amongst the Marath&s this obligation extends to all debts 
incurred during the son’s infancy, and to those incurred after his 
majority for Samsar, or the discharge of moral and ceremonial duties. 
Steele, L C. 40. 

(c) See K&ty3.yana in Yyav. May. Chap. Y. Sec. 4, para. 14. 

(d) The duty arises from ** sonship” and must be discharged out 
of a son’s own property. It rests therefore on a separated son. If 
then the “pious duty ” towards a father deceased is convertible into 
a legal obligation to a father alive, with a corresponding right in tho 
father, it would seem that the separated son’s property equally with 
that of the son unseparated, may bo disposed of by a father or sold 
in execution of a decree against him for a debt not “ immoral.” 
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Snglish connotation of the word heir/’ as denoting 
one succeeding his ancestor bat only succeeding^ not partici- 
pating with an equal right* is misleading in the case of a 
son 8 relation to his father as regards the Hindu heir so 
ca\led.(a) The birth of a son necessarily causes a diminution 
of his father’s estate, by the introduction of an owner in 


(a) See above, pp. 66, 238. This participation is not in theoiy 
limited to the ancestral estate: it extends to all immoveable pro- 
perty, with some special exceptions. 

A father cannot, according to the doctrine of the Mitakshara, Chap. 
I. Sec. 1, para. 27, dispose of his immoveable property, oven though 
acquired by himself, without the assent of his sons, except in a case of 
urgent need, Steele, L. C. pp. 39, 54. The reason given is the duty 
of providing for the family, and this must limit the administrative 
independence assigned to him over his ac{juisitions by Chap. V. Sec. 
10, supposing the latter extends to immoveable property. Colcbrookc 
seems to recognize this at 2 Str. H. L. 436. At p. 439 lie states the 
same doctrine as undoubtedly that of the Smriti Chaiidr ika, and at 
p. 441 as that of the Madhaviya. At p. 444 Sutherland says no part 
of the Daya Bhaga (of Jirnilla Vahaua) is so unsatisfactory as that 
which maintains the right to dispose of sclf-acquirod immoveables, 
and at p. 445 that according to the Mithila and the Benares (Mitak- 
shara) Schools a man is free to give away only his moveablo proper- 
ty. The Sastri of the Recorder’s Court at Bombay says, p. 449, that 
alienation of immoveable property is forbidden, and of moveable pro- 
perty also, except as to the surplus bej'^ond the needs of the family. 
Such, ho says, is the usage of the country, and this is confirmed by 
Steele, L. 0- pp. 68, 211, though some castes maintain the power of 
the acquirer over his own acquisitions, ib. 237 ; and the authority 
of the manager is by some castes extended beyond t ho warrant* of 
the sacred writings, ih. 53, 54, 209. 

Though the power of a Hiudd to deal as ho pleases with his acquired 
property cannot now be questioned, Steele, L. 0. 54, 211; above, 
pp. 193, 206, 209 ; it does not seem reconcilcablc with the principles 
of the Hindu law, as thus stated by high authorities, that a father 
should be at liberty to cast off his obligations to his family, or that 
he should be able not only to burden his sons with his debts after 
his death, bub also to alienate oven the ancestral estate in their 
despite during his lifo. The duty of the son to pay his father’s 
debts is regarded by the Hindu law as a “pious obligation,” and as 
such limited by the equally pious obligation of maintaining the family 
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common with the father, {a) and thenceforward the father’s 
acts are those of a manager. His death throws a new burden 
on the son, as the son’s birth partly divested the father’s 
estate, but the death equally with the birth is a necessary 
condition of the jural change. (6) 

It may bo added that nowhere amongst the provisions of 
the HindA law for enforcing payment of debts (c) is such a 
process as the attachment and sale of the lands of a family 
mentioned. Jaganndtha’s discussion of the subject(d) makes 
it plain that the connexion between an owner and his land 
was conceived by the Hindd lawyers as by the earlier Eo- 
mans (e) as separable only by his own volition, however that 


where the two duties come into competition, see above, p, 207 ; below. 
Appendix ; and D&yakrama Sangraha, Chap. VI. para. 5 ; Stokes, H. 
L. B. p. 510; Vyav. May, Chap. IX. para. 6, id. p. 134 ; though the 
son must make any merely personal sacrifice. 

(а) See Bdmbhat v. LaksJiman Chintaman Maydlay, I. L, R. 5 Bom, 
at p. 635, per Sir M. Weatropp, C. J., and the authorities there cited. 

(б) See per White, J., in Bhechiaraln Singh v. Januk Singh, I. L. R. 
2 Calc. 438, 443. The son, if a minor at his father’s death, becomes 
responsible only on attaining his majority, according to the Mit. 
and Vyav. May. loc. cU. See also 2 Str. H. L. 76, 80, 279. This 
indicates a personal obligation to be satisfied no doubt out of the 
estate if there is one, but not in the proper sense a charge on it as in 
the case of a specific lien legally created. 

(c) For the process employed amongst the Mardthas, see Vyav. 
May. Chap. IV. Sec. 4, para. 7; Wilson’s Glossary Asedha” ; Steele, 
L. C. pp. 74, 267. For the sacredness of the debtor’s obligation for a 
debt incurred to celebrate one df the necessary ceremonies, tb, p. 60. 
By the ancient Common Law of England execution could not be had 
for debt or damages against the land or the person of the debtor, only 
against his chattels and corn. Coke, 2 Inst. 394 ; Co. Rep. Part III. 
11 6.; Vin. Abr, Execution (M), 

(d) Coleb. Dig. Bk. II, Chap. II. T. 24, Comm. ad. fin.; T. 27, 
28, Comm. 

(e) See Mommsen, Hist. Rom. Vol. I. p. 169, 311 ; Maynz, Dr. Rom. 
Sec. 243, 380. How very gradually the English law admitted the 
charging of the estate with debts may be seen in Blacks tone’s Comm. 
Bk. II. Chap. XIX. 

82 H 
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might bo influenced. Attachment and sale in execution 
therefore are entirely the creatures of British legislation. 
They belong wholly to the province of procedure; and tho 
title sold cannotj it would seem^ bo enlarged beyond tb&t 
vested by tho substantive law in the party sued, and whoso 

Tight, title, and interest^* as a Hindu father of a family is 
put up to auction to satisfy his creditor, (a) 

Amongst the male members of an ordinary Hindfl undi- 
vided family, a suit by one member against another for main- 
tenance is not sustainable. The right arises only (in such 
a case) through disability to inherit {b), but it lies by a son 
against his father holding impartible property, (c) In such 
property is included a pension allowed as commutation for a 
resumed Saranjarn. (d) The f^^ther’s maintenance is the 
first consideration. That being once provided for, the indi- 
gent sons have, according to the Hindh Law, a claim on 
tho surplus, so far as it extends, for their maintenance, {e) 
In answer to Q. 1884 MS., the Dharwar Sastri (6th 
October 1854,) says, ^^It is not right for a son, however 
young, to claim support from his father. But a father 
should afford a maintenance to a child, and, if there bo 
hereditary property, to the extent of the son^s share.^^ The 

(a) The great practical .importaiicc of this subject may be pleaded 
as a justification for dealing with it at such length. Tho authority 
said to bo vested in tho father to waste the patrimony so long as 
ho avoids spending it on the acts included in “ immorality,” makes 
the position of every Hindfi son in a state of union with his father 
unsafe. Suraj Builuco Kooer^s case, L. R. 6 I. A. at p. 100, says tho 
son may claim a partition at will. Thus a motive and a means are 
held forth which tend at least to a complete break-up of the HindA 
family system, and may load to very serious consequences unless tho 
whole subject is co?nprchcnsively dealt with by the legislature. 

(&) Himmatsing V. Ganpidsing, 12 Bom. H. C, R. 96; Agursangji 
V. Gagjl Khodahhat, ibid, 96 Note {a), 

(c) Himmatsing v. Ganputsing, ibid. 94. 

(d) Rdmchandra Sakhdrdm v. Sakhdrdm Gopal^ I. L. R. 2 Bom. 346. 

(e) See Coleb. Dig. Bk. V. T. 23, Comm. ; 2 Str. H. L. 321 ; Steele, 
L. 0. 40 ; Mib. on Yaju. II. 175, translated in Appendix. 
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•i seems to have relied on Mann, as cited in Coleb. Di^., 
Bk. V., T. 379, Oomm., and 2 Macn. H. L. 114, to the effect 
that aged parents, a wife, and an infant son must under all 
circumstances be maintained ; the last words of which being 
ambiguous (Coleb., Note loc, cit») are differently taken in the 
MitS.kshara. {a) In the case of Eamchandra Dada Naik r. 
Dada Maliadev Naik, (h) Sausse, J., after holding that a parti- 
tion of the hereditary estate could not be enforced by a 
banker’s son against his father, says ^^I.do not think that 
the abstract question of the right of a son to enforce 
maintenance (in a HindA sense) from his father arises here. 
If I thought it did I would overrule the demurrer, for there 
is no clearer duty imposed upon a HindA father than that of 
giving ^food, raiment, and shelter’ not only to a son but to 
any member of his family.” (c) 

§ 3a. a family living in union may bo either (a) undi- 
vided {avihhaUa) or (b) reunited (samsrishta) * 

A. An undivided family consists : — 

I 

1. Of an ancestor and his descendants (d). 

2. The descendants of a common ancestor. 

The descendants must be legitimate descendants of the 
body, or else legally adopted sons or their descendants, (e) 
except in the case of Sudras, where illegitimate sons have a 


(a) ScG Bk. I. Chap. 11. Sco. 1, Q. 2 ; 1 Str. H. L. 67; Smriti 
ChandrikA, Chap. II. See. 1, paras. 31, 32. 

(&) 1 Bom. H. C. R. App. at p. Ixxxiv. 

(c) See Suraj Bwtsee Kooer^s case, supra, and the remark in Laksh" 
man Dada Naik v. Eamchandra Dada Naik, L. R. 7 I. A. at p. 193. 

(^Z) Two widows, it has been said, succeed jointly to the estate of 
their deceased husband. But they do not form an undivided family 
in the proper sense, and they are perhaps regarded by the Hindd 
Law rather as holding •several, though undiscriminated, shares in 
tho property. See above Bk. I. Chap. II. Sec. 6 A. Q. 6, p- 121 ; 
2 Str. H. L. .90. 


(e) Sec 2 Str. II. L. 312. 
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capacity to form a united family int&i' se, probably also with 
their legitimate half brothers, (a) and at any rate have rights 
analogous to those of legitimate sons, (i) The right of 
descendants extends only to the third degree from an ances- 
tor, living undivided and being the head of a family or of a 
particular branch, {c) Thus : — 

(1) . If A, A*, A®, and A* live together, and A*, A*, 
and A* predecease A, then A* will have no immediate claim 
to a share of A^s property, see No. 1 in (d). 

(2) . If A% with his four descendants, A^ and A® with 
their one and three descendants respectively, live together, 
and A“^s first, second and third descendants predecease A% 
and if A* die afterwards, then A^* will have no claim to a 
share of the family property, see No. 2 in. {d) 


(а) See p. 382-*3, Q. 10 and 12, Remarks. 

(б) As to the paunarbhava, or son by a twice-married woman, see 
Sutherland’s Note, 2 Str. H. L. 208. The PaunarbhUia there classed 
in three divisions, differing, in description,, from those given by 
NArada, Pt. II. Chap. XII, paras. 46 ss. As to the svairini or disloyal 
wife, see NArada, 1. c, paras. 50 ss. The heritable right and conse- 
quent right to shares in a partition of sons of paunarbhAs depends, 
Sutherland says, on local custom. See above Bk. I. Chap. II. Sec. 
3, p. 386. 

(c) See 2 Str. H. L. 327 ; Vyav. May. Chap. IV. Sec. 4, paras. 21, 
22; Manu IX. 185; Coleb. Dig. Bk. V. T. 81, 394, 396, Comm. 
Visvesvara, in the Subodhini on Mit. Chap. I. Sec. 1, p. 3, seems to 
admit that the doctrine of representation may be carried down even 
beyond the great-grandson, but the latter is generally admitted only 
after the near relatives, specifically enumerated as heirs. 


No. 1. 

A 

No. 2. 

A— 

_L 


A} 

T T » _ 

L 

A2 

1 

^Aci 

A3 


X.AC3 

1 

A* 

J-AaS 

1 Ac3 


,4 


BK< ttO 


FAMILY IN DNION. 


668 


The principle operating here is the same as that applying 
to the Law of Inheritance in an undivided family, (a) In the 
case at 2 Macn. H. L. 150^ the maternal grandfather 
having given property to four brothers, the son of one of 
them, they having been united, was allowed to obtain a 
partition from his uncle, the survivor of the four, (b) 

Males only tjan be the subjects of the full rights of copar- 
ceners. But women, ex» gr, wives, mothers, grandmothers, 
and daughters possess latent or inchoate rightsof participation, 
which become ejffective when separation takes place, (c) If a 
widow has been placed in possession of a part of the common 
estate in order to provide her with subsistence, she can 
be ousted only through a suit for a general partition, {d) 

(a) See Book L Introduction, p. 73. 

(fe) This case might perhaps be more properly referred to the 
principle stated below. Sec. 5 A, that a gift to united brethren 
without discrimiation constitutes joint property ; but it illustrates 
the right of the co- members to enforce partition, even of recent 
acquisitions, ranking as joint estate. Had the gift been made in 
separate shares, the son of one donee would have had to claim by 
inheritance, not by partition. 

(c) “ The mother’s right to a specific allotment arising only when 
a partition is made,’* Coleb. at 2 Str. H. L. 290. See Ramwp'pa 
Naiken v. Sithammdlf I. L. R. 2 Mad. at p. 186; Sibbosoondery Dabia 
V. Bussoomutty Dabia, I. L. R. 7 Calc. 191 ; Narbaddbdi v. Mahddeo 
Ndrdyan, I. L. R. 5 Bom. 99 (step-mother). According to the 
usage of some of the lower castes in Gujer&th the mother must take 
part in a partition by her sons : it cannot proceed without her co- 
operation or at least her consent. Many instances of this occur in 
Borradaile’s Collection. See below “ Rights and duties arising on 
Partition.” 

(d) Anpoomdbdiy. Mdhddevrdo Balwunt, R. A. No. 13 of 1872, Bom. 
H. C. P. J. F. for 1872, No. 192. See Bajabdi v. Sadu, 8 Bom. H. C. 
R. 98 A. C. J., wherein a widow in possession was awarded mainte- 
nance before being evicted at the suit of an heir to her deceased 
husband. See also Vrandavaiidaa v. Yamunabdi, 12 Bom. H. C. R. 
229, wherein a concubine in possession was awarded maintenance 
under similar circumstances. See below ** Partition between Bro- 
thers,” and D&yakrama-Sangraha, Chap. VII» paras. 7-9 ; Stokes, 
H. L. B. 514. 
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in which she is entitled to the allotment of a son^s 
share, (a) 

The principle, limiting the participation of descendants 
from a common ancestor who live in union, is most 
explicitly stated in the Viramitrodaya, f. 177, p. 1, 
1. 6 sqq. (6) : — 

Kfiitydyana : — ** Should one’s own [brother] die before parti- 
tion, his share shall be allotted to his son, provided he had received 
no livelihood from his grandfather. But that [grandson] shall receive 
his father’s share from his uncle or from his [uncle’s] son ; but an 
equal share shall be allotted to each of the brothers according to 
law. Or his [the grandson’s] son shall receive the share [in case 
his father be predeceased], beyond him [succession] stops.” 

One's own {i.e.) brother. His son (i.e.) the brother’s son. A live- 
lihood (i.e.) a share. As it is necessary to know what kind of share 
he shall receive, (Kafcyayana) says, ‘ His father’s share.’ His son 
the great-grandson of the person whose estate is being divided, 
because the grandson has (already) been mentioned. Afterwards 
beyond the great-grandson, shall occur a stoppage ; {i.e.) a 
stoppage of the succession. The meaning is that the great-grandson's 
son does not receive a share. 

Hence Devala also says: — “Amongst members of a family who 
reside together, being undivided or after having been divided, (on a 


(o) The Smriti Chandrika, admitting that the widow has an interest 
in the property, but denying to her a share of it as daya, says that, 
when sons make a partition, the mother becomes entitled for her 
maintenance to so much only as, with her other property, will equal a 
share. Devdnda Bhatta however admits that, according to the Mitak- 
shar&, the widow’s share is heritage (daya), though there be sons. 
See the Smriti Chandrika, Chap. lY. para. 8 ff. As to daughters^ 
ibid, para. 18 iff. and Chap. IX. Sec. 3, para, 11 ; and as to the 
widow’s lien on property given to her for maintenance, ibid. Chap. 
XI. See. 1, para. 44 ff. Succession of the widow and of the daugh- 
ter, in the absence of sons, is recognised by this author as inheritance. 
See Chap. XI. Sec. 1, paras. 15, 22 ; Sec. 2, paras. 3, 7, 9 ; Sec. 4, 
para. 19. The widow of a re-united coparcener has an equal right 
with that enjoyed by her deceased husband, ibid. Chap. XII. para. 34. 

(5) Transl. p. 72. 
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first or) second (partition), shares of the common property shall bo 
given (even) to the fourth (in descent). That is certain.’* (a) 

‘The meaning is, a distribution of shares shall take place down to 
the fourth (descendant) from the common ancestor.’ 

‘ From the words “ residing together,” it follows that this rule 
holds good even for persons who have made a partition, and after- 
wards live together upon reunion or the like.’ 

With this doctrine the Madanaratna agrees ; but the 
Mayftkha (6) contends, that the passages of Katyayana and 
Devala, quoted above, refer to reunited coparceners only. 
The Mayfikha^s opinion is, however, based on a forced 
explanation of the term avibhaktavibhakta'^ in Dcvala^s 
passage. Nilakantha takes it as a Karmadharya com- 
pound, those who were first undivided and became 
afterwards divided.^ The correct way to dissolve the 
compound is to take it as a ^ Dvandva^ or copulative com- 
pound. The correctness of the rule given above may bo 
inferred also from the fact, that the great-great-grandson in 
the male line of a divided person inherits only as a Gotraja- 
relation, after the wife, daughters, &c. (c) 

The distinction between the rights of male coparceners 
and of the female members of the family rests on this, that 
the rights of the former are immediate, arising on the birth 
of each, while those of the latter are contingent or dependent, 
having their source in the necessity for a provision for a 
marriage portion or maintenance, (d) 

§ 3b. a Eeunited Family. — A reunited family may, 
according to the Mitakshai-a, Chap. II. Sec. 9, para. 3, (e) 


(a) See Colebrooke, Dig. Bk. Y. Text 81; Manu IX. 210 ; Smyiti 
ChaudrikA Chap. YIII. paras. 15, 16. 

(&) Borradailo, Chap. IV. Sec. 4, paras. 22 and 23 ; Stokes, H. L. 
Books, 53-54. 

(c) Yyav. May. Chap. lY. See. 4, p. 22 ; Borradaile 59 ; Stokes, 
H. L. B. 53. 

(^i) On this point, see the beginning of this Introduction, and below, 
§7 A. 16, 

(e) Stokes, H. L. B. 452. 
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consist (1) of a father and his sons, (2) of brothers, and (3) 
of nephews and paternal uncles, who, having once sepa- 
rated, have agreed to combine their interests again. Ac- 
cording to the Mayflkha, Chap. IV. Sec. 9, para. 1, (a) all 
persons, who once formed a united family, may reunite. 
This difference of opinion depends on a variance in the 
interpretation of a passage of Brihaspati, quoted Mit. 1. c. 
para. 8. Vijnanesvara takes it as an exhaustive enumeration 
of the persons capable of reunion, whilst Nilakantha views 
it as a dikpradarianay i. e. an indication of principle, 
extending to analogous cases. (6) 

It has been held by the High Court of Bombay that the 
reunion must be made by the parties or some of them, who 
once lived in union, (c) See to the same effect Jagannatha, 
in Colebrooke, Dig., Bk. V., T. 430. 

II. Separation. 

§ 4a, Definition, — Separation is the dissolution of the 
state of union or reunion} the continuance of which is based 
on the will or acquiescence of the united coparceners, (d) 

§ 4b. 8 eparation^hoio effected. — The separation of a family 
united or reunited may be effected : — 

1. By the will of all the mernbers, 

2. At the desire of one or more members only, 

(fl) Stokes, H. L. B. 91. 

(6) As to the effects of reunion see Prankishcn Paul Cliowdry v. 
Mothooramohun Paul Chowdry, 10 M. I. A. 403 j Rampershad Tewar^ 
ry V. Sheochum Does et al, ibid, 506. 

(c) Viehvandth v. KrieJmdji Ganeeh et al, 3 Bom. H. C. R. 69 A. C. J. 

(d) According to the Malabar \a.w descent is traced through females 
and the joint property of the tarw^d is impartible. The interest of 
M individual member endures only for his life and is not available 
tor payment of his personal debts or taken in inheritance by hia 
offspring. The group of common maternal origin take the acquisi- 
tions of such members collectively. See Ponamhilath v. Ponambilath. 

I. L. R. 3 Mad. 169. 
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[3. By the Judgment Creditor of a member or the pur^ 
chaser at an execution sale of his interest^ 

V 

Times of Separation, — 1. Separation by the will of all 
the members, whether undidvided or reunited, may take 
place at any time, provided there be no pregnant widow of 
a deceased coparcener. In that case it must be deferred 
until the delivery of the widow, (a) It cannot be prevented 
by third parties, however interested they may be in the 
estate, e, g. by creditors or mortgagees, since their equitable 
rights and remedies are not impaired. (See below, § 7 b. 1.) 

2. As regards separation at the desire of one or several 
coparceners only, the head of a family, whether a father, 
grandfather, or great-grandfather may separate from his 
descendants at any time, (h) 

A son living in union with his father, who is head 
of the family, may demand a separation and a divi- 
sion of the ancestral property at any time (c) ; of the 


(а) May. Chap. IV. Sec. 4, para. 37, and compare para. 35 ; Stokes, 
H. L. B. 66-7. 

(б) Mit. Chap. I. Sec. 2, paras. 2 and 7 ; Stokes, H. L. B. 377-8. See 
also May. Chap. IV. Seci 4, para. 8 ; Stokes, H. L. B. 49-50. 

(c) Mit. Chap. I. Sec. 5, paras. 5 — 8 ; Stokes, H. L. B. 392-3 ; May. 
Chap. IV. Sec. 4, para. 4; Stokes H. L. B. 48 ; Smriti ChandrikA, 
Chap. YlII. p. 20; Ndglinga Mudali v. Suhhiramniya Mudali et alt 1 
M. H. C. R. 77 ; Kali Pershad v. Bam Charariy 1. L. R. 1 All. 159 ; 
Phulchand v. Man Singh, I. L. R. 4 All. at p. 312. The late Supreme 
Court held that & son could not enforce a partition of ancestral 
moveable property, Lakshman Dada Naik v. Bamachandra Dada Naik, 
1 Bom. H. C. R. 76 App., 1. L. R. 1 Bom. 563. See however, Mit. 
Chap. I. Sec. 5, pi. 3 ; Stokes, H. L. B. 391 ; and Coleb. Dig. Bk. V. 
T. 92, whence it appears that according to the law-books the 
ancestral wealth (dravya) generally is subject to partition at the will 
of the son, though particular parts of it, as jewels, may be excepted. 
See also Coleb. Dig, Bk. V. T. 26, Comm. ; Bdjd Rdm Tewary et al v. 
Luchmun Pershad et al, 8 C. W. R. 16 C. R. ; Laljeet Singh v. 
Rajeoomar Singh, 12 B. L. R. 373 ; Suraj Bunsee Kooer v. Sheo 
Proshad Singh, L. R. 6 I. A. at p. 100, and the oases therein cited ; 

88 H 
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self-acquired property, under certain conditions only, 
viz : — 

a. If the father be indifferent to wealth, his wife past 
child- bearing*, and the daughters married. (6) 

b. If the father be incapacitated by bodily ailments, ex- 
treme age, insanity, or by addiction to vice, (c) or loss of 
caste. The last of these conditions would, however, now per- 
haps be inoperative, as loss of caste, according to Act XXIr 
of 1850 , does not affect a man^s civil rights, (d) A grand- 
son, living in union with his grandfather, or a great-grand- 
son with his great-grandfather, may similarly demand a 
partition^ provided his own father,, or his father and grand* 
father, be dead. Till then he cannot demand a partitic^ 
notwithstanding his right in the property, because the 


above, p. 170, Section 8, on the Limitations of Propekty. Mr. Ellis„ 
at 2 Str. H. L. 321, adopting the Bengal Law that the father is not 
bound to divide, adds that he must maintain his son. At 2 Str, 

L. 323, Mr. Sutherland has overlooked Mit. Chap, I. Sec. 5^ p. 8* 
(Stokes, H. L. B-. 393.) 

(a) 2 Str. H. L. 320. 

(i) The doctrine, given here, is that of the MitSikshar& as explained 
by the Subodhini (Ooleb. Mit. Chap. I. Sec. 2, note to para. 7 ; Stokes,, 
H. L. B. 378). The Viraraitrodaya differs from this view by reject- 
ing the division a, while the Maydkha Chap. lY. Sec. 4, para. 3, Stokes* 
H. L. B. 48, divides a into two sub-divisions. Narada, Ft. II. Chap. 
XIII. SI. 2 ss, gives the following times, (I) after father’s death, (2) 
when the father being old desires, (3) when the mother is past child- 
bearing, and the sisters nuarried, (4) when the father^s capacity or 
desire has ceased. 

(c) The Mitdkshara says, * if he is addicted to vice.* The Yirami- 
trodaya explains this to mean ‘loss of caste.’ But it is probable 
that the Mit. means to include, besides loss of caste, the case of a 
notorious spendthrift and evil liver, as ‘interdiction’ is otherwise 
known to the Hindu Law. See above, pp. 194, 639; Mit. Yyav. 
Chap. 1. Sec. 5, pi. 9; Stokes, H. L. B. 393. If a fa4;her has become 
incapacitated, or retired from worldly affairs, a son may become the 
representative of the family, 2 Str. H. L. 326 ; Steele, L. C. 178. 

(d) Tagore v. Tagore, L. R. Suppl. I. App. p. 56. 
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interv’ening heir obstructs bis complete title, {a) that is, 
intervenes between him and the full acquisition of it. 

A son, a grandson, or a great-grandson may voluntarily 
separate, without receiving a fall share, at any time, (d) 

The law of the Mitakshard thus stated must be regarded 
4as binding generally in Bombay as in the other provinces in 
which the authority of that work prevails. But it is subject 
to many exceptions according to the caste law of the parties. 
Thus amongst 82 of the 101 castes, from whom information 
was obtained by Mr. Steele at Poona, it was found that 
partition could not be enforced by a son against his father 
unless the father had acted improperly as manager- (c) It 
would seem therefore that in the usage of a large minority, 
at least of the people of the Dckhan, the rule of Baudha- 
yana (d) is still received as law. While the father lives the 
division of the estate takes place (only) with his per mis- 
ioQ ” la Gujarath the castes, almost without exception 
or qualification, answered Mr. Borradaile^s inquiries by 
denying the right to partition of a sou against the wish of 
his father. Although the Sastris therefore, as in Chap. I. 
Sec. 1 , Q. 3, 6, below, generally follow the Mitakshara in 
recognizing a son^s r^lit to enforce partition, there is room 
for reasonable doubt as to whether it can be considered as 
finally established except amongst those castes or classes 
whose rights and duties in this particular have become the 
subject of judicial decision. Uniformity of the law is so 
desirable that the Courts will naturally desire to abide by the 
MitaksharS, and the Mayfikha, (e) whose doctrine has been 


(a) Mit. Chap. I. Sec. 2, paras. 1 and 7 ; Stokes, H. L. B. 877-8 ; 
Sec. 6, para. 3, note, i6id. 391; May. Chap. IV. Sec. 4, paras. 1 — 3, 
•m 47-48. 

(^) Mit, Chap. I. Sec. 2, paras. 11 and 12, ibid. 880 ; May. Chap. 
IV. Sec. 4, para. 16, ibid. 51. 

(c) Steele, L. C. 216 ; see ih. pp. 405, 407. 

(d) Tranal. p. 224. 

(a) See Bk. 11. Chap. I. Sec. 1, Q. 1. 
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adopted by the Judicial Committee (a) but it is only fair to 
point out that custom does not appear to have more than 
partially accepted these authorities on the point now in 
question. On the one side are the S&stris whose opinions 
are entitled to respect ; but on the other are the answers 
given by the representatives of the castes themselves. Even 
amongst the Brahmans the son’s right does not seem to be 
fully admitted by any of the classes whose answers are 
preserved in Mr. Borradaile^s collection ; while amongst the 
lower castes the answers^ without esceptiouj so far as has 
been discovered, were either that the son could not enforce 
partition at all, or else that the father could retain so much 
as he wished of the ancestral property, (6) This would of 
course reduce the son^s right to nothing, (c) In several 
oases the surviving mother^s assent is said to be necessary 
to validate a partition after the father^ s deaths and in nearly 

all it is set forth as a condition that she is to be provided 
for. (d) 


(а) See Suraj Bunsee Koer's case, L. R. 61. A. at p. 100. 

(б) So in Steele, L. C. 405, 407 ss. 

(o) Amongst the Oudioh Brahmans of Broach and the neighbour- 
hood it was said that there was no instance of sons having made a 
partition during their father’s life. The father dividing the property 
might retain as much as he wished for himself during his life, subject 
to the rights of his sons at his death ; Borr. Lith. p. 69. 

(d) This is in accordance with a tendency in many castes to favour 
the mother in the matter of succession. See above, pp. 99, 157, and 
Bk. I. Chap. II. Sec. 6a, Q. 19, 21, 23, 24, 26. 

The (Bhargova Visa) Brahmans of Surat said : “ So long as the 
father lives his sons are not competent, without his consent, to 
divide the father’s or grandfather’s property.” (Borr. Lith. p. 85.) 
So also those of Broach. (Id. p. 127.) A similar rule was stated by 
the Srimaii Brahmans of Surat and of the neighbourhood of Broach. 
(Id. pp. 151, 182.) The Mewdra Ohowraisi Brahmans recognized 
a partition at the father’s option during his life ; but no instance 
had occurred of one against his will (Id. p. 211) at Surat. At 
Broach no partition is allowed without his consent (Id. p. 227.) The 
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A member cannot enforce a partial division (a). As to 
this, however, Sir E. Couch, C. J., in Shib Suhaye Singh et 
cU V, Nursing Lall et al {b) says, I did not intend to decide 
any such general question.^^ But this is the recognised law 


Mewfira Bhuttee Tulubda Br&hmans of Surat allow no partition 
without the father’s assent in his life either of his property or of 
the grandfather’s. (lb. p. 244.) He may divide and then the sons 
during his life take what he has assigned to each. So amongst the 
Sachoura, and Waira, and Oonewal Brahmans of Surat. (16. pp. 298, 
319, 342.) The Brahmans (Motola, Desaee Tur) of Oolpar stated a 
similar rule (16. p. 267) as prevailing amongst them. At Broach 
amongst the Oonewal Brahmans should a son separate himself the 
father sets apart a share for him. (16. p. 363.) Amongst the castes 
below the Brahmans^ the assent of the father is set forth as 


indispensable amongst the following : — 

Borr. Col. MS. 

Book G, p. 29 Bhaosar Oheepa Sooruti Surat. 

76 Do. Shravak (Tup pa Sect.)... Do. 

135 Sootar Punchallee Sooruti Do, 

200 Do. Goojar Tulubda Sooruti . . Do. 

252 Do. Purdaisee Khatee Do. 

296 Lobar Ahmedabad. 

335-6 Sootar Lohar Sooruthiya Surat. 

362 KhatreeVunkur Sooruti Do. 

410 Durjee Meeraee do Do. 

445 Malee Soiiathiya do Do. 

476 Do. Moghreliya do Do. 

610 Kudiya do Do. 

541 Pukhalee do Do. 

668 Vansphora do Do. 

591 Do. Dukhani do Do. 

(Continued next page.) 


(c) Ndndbhai v. Ndthdbhai, 7 Bom. H. 0. R. 47, A. 0. J. For the 
Bengal law, see the note of Sir W. Jones at 2 Str. H. L. 261. He 
thinks that the text of Manu IX. 104, “ After the death of the parents 
&c.” prevents a partition, even after the father’s death, except with 
the mother’s assent. See above, Sec. 3 A, a^d the case of Lakshman 
V. Satyabhdmdbai, I. L. R. 2 Bom. 494. 

(b) 22 C. W. R. 354. 
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in Bombay, (a) and in the North-West Provinces, (b) The 
same rule holds good in respect to one or more members of 


Borr. Col. MS. 

Book G. p. 609 K’oombliar Goojurathi Sooruti ... Surat. 

636 Dhobee Rawatiya do Do. 

699 Waghrees Do. 

719 Duphgur Rajpoot 

746 Khalpa Puttuni Surat. 

773 Do. Khumbarti Sooruti Do. 

Book C. D. E, p. 16 Bruhm Ksbatrees, &c Broach. 

39 Kayusthus Valuik Surat. 

67 Do. Mathur Do. 

73 Sonee Dumuniva Do. 

89 Do. Tragun Javeeya Do. 

110 Lobar Bhownugguriya Do. 

128 Bharboouja Kayustba Do. 

144 Rajpoot Jadhowvanshi Sabulgaon. 

157 Purdesee Aliya Surat. 

174 Salvee Sreemalee Veesa Do. 

192 Kootnbbar Lar Sooruti ... Do. 

210 Sulat Sompoora do Do. 

229 Mochee Kudiya Khumbarti Do. 

245 Bhurwar Do. 

Book P., p. 28 Hujjam Mehsooriya Do. 

69 Soothar Yaisya Do. 

120 Hujjam Kalmooniya Do. 

165 Khutree Phurusrami Broach. 

201 Dher Tulubda Surat. 

229 Soothar Puncholee Broach. 

269 Br&hmans Kherwa Hoomunero... Gour. 


In no instance is there an admission of an unqualified right on the 
part of a son to enforce a partition and obtain a share. 

The instances above tabulated are all drawn from the districts of 
Surat and Broach. The collection for Ahmedabad was not completed, 
or it has been lost. 

(а) Trimbah Dixit v. Ndrdyan Dixit, 11 Bom. H. C. R. 69; 
Venkatesh et al r. Oanapai/a, R. A. Nos. 30 and 31 of 1875, Bom. H. C. 
P. J. F. for 1876, p. 110. 

(б) Mithoo Lall v. Qolam Nu$eer»ood-deen et al, 4 Agra Rep. 276. 
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a family, consisting of brothers or collaterals only, (a) the 
whole property being brought into account, (?>) so far as it 
is common, (c) The right to claim a partition is not lost 
by its non-exercise during six or seven generations, {d) A 
decree for partition produces an immediate severance of 
interests, subject however to the result of an appeal should 
one be made. An appeal seems to suspend or postpone the 
division until it is decided, according to the cases quoted 
below, Sec. 4 D. (e) 

3. Partition in Execution of Decrees. — The creditor of 
an undivided coparcener may obtain execution of his 
decree against the share of his judgment debtor by enforcing 
a partition. (/) This is closely connected with the law now 
recognized in Bombay and Madras, that a parcener may 

(а) Mit. Chap. I. Sec. 3, para. 1; Musst. Deowanti Koonwar v. 
Dwarkanath, 8 B. L, R. at p. 363, note ; 2 Str. H. L, 358, 

(б) Lakshman B. Naik v. Ramchandra D. Naik, I, L. R. 1 Bom. 
561. See below. Sec. 7. 

(c) Moti Mnlji v. Jamnadas Mulji, S. A. No. 77 of 1877, Bom, H. 
C. P. J. F. for 1877, p. 123; Ballal Krishna v, Govindaet al, S. A. No. 
25 of 1877 ; ibid, p. 124. 

{d) Thakur Durriao Singh v. Thakur Davi Singh, L. R. 1 I. A. 
1; Moro Vishvanath v. Gunesh, 30 Bom. H. C. R. 444. As to 
limitation, see above, p. 633, and below. Sec. 4 D. 

(e) The right acquired by a decree may be abandoned by non-exe- 
cution, Frankissen Mitter v. Sreemutty Bamsoondry Dossee, 1 Fult. 
110. This might be regarded as a case of reunion as soon as limi- 
tation barred execution of the decree. 

(/) The whole property of two co-sharers may be attached for 
the debt of one, though only the undivided moiety can be sold, 
Goma Mahadev v. Gokaldas Khimji, I. L. R. 3 Bom. 74. By proceed- 
ings in execution against a single parcener (even the father) alone, 
his interest only, not that of his sons, can be affected according 
to Deendyal Lai v. Jugdeep Naram Singh, L. R.. 4 I. A. 247. {See 
on this subject above, pp. 621 ss.) Separation may be enforced 
in order to give effect out of his own share to a sale made by 
a single member of a joint family, 2 Str. H. L. 349, or to a sale of 
such share in execution, Bai Suraj v. DesaiHarlochandas, Bom. H. C. 
P. J. P. for 1881, p. 123, and Gopal Naraym v. Atmaram Ganesh, Bom. 
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dispose eflfectually of his own undivided share for value, 
though not by way of gift or devise, except for pious 
purposes, (a) It is improper to put a purchaser of land in 
execution of a decree against one member of an undivided 
family into possession of the property. (6) Where he has 
been actually placed in possession, the other co-sharers will 
be awarded joint possession and the parties will be left 
to work out their several rights should they desire it by a 
suit for partition, (c) The alienation is thus subject to claims 


H. C. P. J. F. for 1879, p. 489. Such a transaction, however, Ellis 
says, Str. H. L. he. cit, is presumably collusive on the part of the 
purchaser. See below, Sec. 4 r. ; Suraj Bunsi Koer v. Sheo Purshad 
Singlij L. R. 6 I. A. at p. 109 ; 4 Comyn’s Dig. 233. 

A judgment debtor and his sons having joint possession of family 
property, the latter can sue for a declaration of their title to two- 
thirds of the property, whilst under attachment under decree of a 
creditor as against the former, without asking for consequential 
relief, Narayan Damodar v. Balkrishna Mahadevt I. L. R. 4 Bom. 
£29. 

(a) See the elaborate judgment of Sir M, Westropp, C. J., in 
Vdsudev Bhat v. Venkatesh Sanbhav, 10 Bom. H. C. R. 139; Uddrdm 
Sitdram v. Rdnu Pdnduji et al, 11 ibid. 76 ; Mahdbaldyd v. Timdyd, 
12 ibid. 138, &c., referred to below; Tukaram v. RamcJiandra, 6 ibid. 
247, A. C. J ; Suraj Bunsi Kooer v. Sheo Prashad Singh, L. R. 6 I. A. 
88, 101 ; Anani Balaji v. Ganesh Janardhan, I. L. R. 5 Bom. 499, 
which discusses Pandurung Anandrav v. Bhasker Sadashev, 11 Bom. R. 
72, 76 ; Mahdbaldyd v. Timdyd, 12 Bom. R. 138 ; Dugappu Sheti v. 
Venkatramnaya, 1. L. R. 5 Bom. 493, 496 ; Kalappa v. Venkteah 

I. L. R. 2 Bom. 676, citing Nowla Ooma v. Bala Dhurmaji, ibid. 
95 ; Gopal Narayan v. Atmaram Ganesh, H. C. Bom. P. J. P. for 
1879, p. 489 ; see above, pp. 605 ss. 

The share of a widow arising on partition cannot be defeated either 
execution proceedings or by a voluntary partition, Bilass v. 
Dinanath, I. L. R. 3 All. p. 88. Comp. Parwati v. Kisansing, I. L. R. 
6 Bom. 567. 

(5) Deend/yal Lai v. Jugdeep Narain Singh, L. R. 4 I. A. at pp. 
251, 252, 255 ; Anani Bdldji v. Ganesh Janardhan, I. L. R. 5 Bom. 499, 
which discusses the previous cases, and pp. 607, 621, supra. 

(c) Mahdbaldyd v. Timdyd, 12 Bom. H. C. R. 138; above, p. 633. 
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of the other sharers on the common property, (a) What is 
sold for the necessary discharge of a common liability is 
deducted from the common estate, (b) 

§ 4 c. Right to partition limited to demandant and his share. 

1. It must be considered a fundamental principle, that 
each coparcener has power only to effect bis own separation 
from the family, and not to enforce a separation amongst 
the other coparceners against their will. In the MitaksharS, 
Chap. I. Sec. 2, para. 1 (c) it is stated, that ‘‘ When a father 
wishes to make a partition, he may at his pleasure sepai’ate 
his children from himself, whether one, two, or more sons,^' 
and the comment on this by Balambhatta, as translated in the 
note, is, that ho may “ make them distinct and several by 
giving to them shares of the inheritance.^^ From this it would 
at first sight appear, that a father has a right not only to 
sever himself in interest from his sons, but also to effect a 
separation amongst the sons, independently of their desire or 
assent, [d) This however would not be a correct inference ; 

the entire comment of Balambhatta runs thus : — 

• • « 

‘ (If) he make them distinct by giving to them shares of the inhe- 
ritance. As the limit of this (separation) is desired to be known, he 
( Vijh^nesvara) adds : ** Prom himself.” * 

‘ The purport is, that the (author) does not stop to consider, whe- 
ther they (the sons) remain afterwards united or separate.* 

This is evidently not conclusive either of separation or of 
union in such a case. 

It is, no doubt, competent to a father to distribute, to a 
certain extent, his self-acquired property at his own pleasure 

(a) Muccandas v. Ganpatrao, Perry’s 0. Ca. 143. 

(i) Narayan Vinayak v. Balkrislina Narayan, Mis. S. A. NTo. 21 of 
1872, Bom. H. C. P. J. F. for 1872, No. 190. 

(c) Stokes, H. L. B. 377. 

(d) This would be the most natural inference from N&rada also. 
See N&rada, Pt. II. Chap. XIII. si. 4. 

84 H 
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amongst bis sons. (a) But it does not follow, that by such a 
distribution, a separation amongst thorn individually and in- 
dependently of their own desire will be effected. There 
appear to be no texts, which lay down such a rule, and 
Jagannatha, in Colo brockets Digest, Book V. Chap. VIII. 
Text 430, explicitly recognises the doctrine of a continuance 
of union in a family, notwithstanding the separation of indi- 
vidual members and the allocation to them of their shares in 
the estate. (6) He makes separation or non- separation depend 
on the free consent of the coparceners, resting, in the absence 
of explicit texts, on the reason of the huv — a principle recog- 
nized in thellindil, as well as in the English jurisprudence(c). 
So too the Privy Council {d) say, It is however clear upon 
the evidence that the two other brothers continued joint after 
the separation of Shania Doss.^^(e) 

This principle has been questioned in Madras, where 
the right to sever the sons inter sc seems to have been 
regarded as a part of the patrla potesias still recognized 
by the Hindii law, (/) and in Lalcslunlbai v. Ganpat 


(fli) Below, See. 7 A, 1 a (2), and Chap. I. Sec. 1, Q. 4, Rem. ; Steele, 
L. C. 58, 216, 220. 

(b) So Steele, L. C. p. 214. 

(c) Colebrooke, Dig. Bk. II. Chap. IV. Text 17. The defendants 
in a suit for partition in England need not submit to it inter so. 
The partition may be limited to the share of the plaintiff. Robson 
V. Sherwood, 4 Bea. 184, and a conveyance by a single joint tenant 
severs only his share, Co. Lit. 394. 

(d) In Musst, Cheeiha v. Baboo Miheen Lall, at 11 M. I. A. 380. 

(e) See also Reiuan Persad v. Musat. Rddhd Beeby, 4 ibid. ] 37. 

(/) Kandaaami Y.Boralsami Ayyar, I. L. R. 2 Mad. 317. The 
learned judgment sounds almost like an echo from an earlier world, 
one in which the equal rights of sons with the father had not yet 
been developed. {See Narada, XIII, 15; Apast. II, YI, 14.) The 
power ascribed is special to the father, and would be exercised in vain 
against the will of sons who, being severed by the father’s will, might 
forthwith reunite by their own. The cases of infants and absentees 
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Morobd (^) it was laid down, that a grandfather could, 
by a will distributing a share of ancestral property re- 
ceived by him on a partition in equal portions among 
his grandsons, effect a separation amongst the latter, (h) 


are distinct. Soe below. In tho Punjab the division made by a 
father may be revised at his death, see Panj. Gust. Law, 11. p. 169, 
180, 206, 257. A similar case in the Dckhan, Steele, L, C. p. 219. 

(a) 5 Bom. H. C. R. O. 0 J. 128. 

(b) As to Will s, see above, pp. 213 ss. 

A daughter (childless) may dispose by will of property inherited 
from her father as against his heirs or her own, llaribhat v. Daniodhar- 
bhatt I. L. R. 3 Bom. 171, quoting Narofum v. Narsa7iclas, tho note 
at 5 Bom. R.lBfi, O. C. tr.,and Bhika v. Bhavaf 9 Harr. R. 449. 

Mr. Ellis thought that a Hiudil could not make ca will at all, 
2 Str. H. L. 419. It is obviously opposed to the Bnihraaiiical 
family system and to tho interest of tho ancestral manes in the 
estate out of which sacrifices to them .are to be provided. A 
general opinion unfavourable to tho testamentary power was express- 
ed by native judicial oiUcors consulted in Bombay in 1864. But 
the principle obtained early recognition, thong] i but a qualified one, 
that what could be given away during life could bo bequeathed by 
will. Soe Doe dent Mintitoo hall v. Goper Ihitf, (A. D. 1786), Mort. 
R 81 ; 3£. V. Vcirdlah v. M. Lufchnr.ua (A. H. 1824), M. S. D. A. Dec. 
438. In Madras, wills of Hindils have long been recognised by 
Statute if made in conformity with Hindh Law, Reg. HI. of 1802, 
Sec. 16, and Reg. Y. of 1829, Sec. 4, but this condition left the whole 
question of testamentary com])etence open, as may bo seen by a 
reference to tho Madras decisions. 

In Bombay separate and self -acquired ])roporty may be thus dealt 
with, Nmia Naraitt Itao v. Hnree Punt Bhao et of, 9 M. I. A. 96, 98 ; 
Baboo Boc 7* Pertab Saliec v. M. Rojender Pertab Salice, 12 M. I. A. at 
p. 38 ; Adjoodhla Gir ct al v. Kashi Gir ef alj 4 N. W. P. H. C. R. 31 ; 
Bhiigvan Diillabli v. Kalla Shankar, 1. L. R. 1 Bom. 611. The extent 
of the testamentary power must be regulated by the Hindd Law, 
Sonatnn By sack v, S. Jaggutsooitdree Dossee, 8 M. I. A. at p. 85 (which 
furnishes no analogy but that of gifts’'; Colebrookc at 2 Str. H. L. 428, 
431, 435 ; Mohan Tagore v. Gancndra Mohan Tagore, S. I. A. 

47 S. C, 9 Bong. L. R. at p. 393. But see also S. Soorjeemoney 
Dossee v. Denobundoo Malllck et al, 9 M. I. A. 123. Thu.s a will 
cannot be made of ancestral property in which sons have an interest, 
though effect may be given to it as a family arrangement, Lakshmi- 
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The reasoning of the learned Judge in that case 


hai V. Gu7ipat Moroba et al, 6 Bom. H. C. R. 135 0. C. J ; 2 Str. H. 
L. 436. The castes reject the wills of testators having issue, Borr. 
Coll, passim. 

That a Hindii’s will is to be construed according to Hind A Law, 
see Soorjcemoney Dossee v. Denobundoo Mullickf 6 M. I. A. at 
p. 660; Musst. Kollaiicy Kooer v. Luchmee Pershad, 24 C. W. R. 395 ; 
Jotindra Mohan Tagore v- Ganendra Moha.n Tagore, S. I. A. 47: S. 
C., 9 Beng. L. R. 395 ; Molm Mahomed Shutnsool Rooder et al v. 
Shewulcram, 14 Beng. L. R. 227, 230, S. C., L. R. 2 I. A. 7 ; Musst, 
Bhaghutti JDaee v. Choivdry Bholanath Thakoor et al, L. R. 2 I. A. 
256, 261 ; Ramgutlee Acharjee v. Krlsto Soonduree Bebla, 20 C. W. 
R. 473, C. R. As to the form, a nuncupative will is effectual, 
Bhagvan Dullabh v. Kala Shankar, I. L. R. 1 Bom. 641 ; and so is 
a parol revocation, Maharaj Pertab Narain Sing v. Maharanee Soohha 
Kooer et al, L. R. 4 I. A. 228. 

In East’s cases No. 75 is a case of an adoption by a prostitute of 
a girl. It was said after adoption the son’s share could not be 
devised, see Mori. Dig. 133. 

The following cases and observations on the law of wills may bo 
added CO the brief discussion of the subject in Bk. I. Sec. 9, and in the 
note above. An attempt to create a perpetuity will not be supported, 
Muccondas v. Ganputrao in-Perry’s (>r. cases ; above, pp. 178, 195, 196. 
Soe Abdul Ganee Kdsam v. Hasan Meya Rahimtalla, 10 Bom. H. C. R. 
at p, 10. 

A charge on property for worship will not give effect to an 
attempt to create a perpetuity in tlie surplus proceeds, Ashutosh Diitt 
V. Doorga Churn Chatterjee, L. R. 6 I. A. 182; above, ]>. 178, 182, 184; 
Promotho Dossee y, Radika Persand Datt, 14 Beng. L. R. 175. 

A bequest for the erection of a bjvthing ghat and temples at the 
discretion of the executor, who renounced, was declared void for 
uncertfimt j, Surbo Midi gala Dabee Y, 3Zohcudronath, I. L. R. 4 Calc. 
608. It may perhaps be doubted whether effect should not have 
been given to this bequest according to the Hindu Law ; see above, 
pp. 229, 230; Steele, L. C. 214, 404, 405- 

Section 234 of the Indian Succession Act, X. of 1865, applies to 
Hind(is, and an application may be msivh*. under it to revoke the pro- 
bate of a Hindu’s will. In re Pitamher Girdhar, I. L. R. 5 Bom. 638. 

By the Hindfi Wills Act, XXI. of 1870, the forms prescribed by 
Sec. 60 of the Succession Act, X. of 1865, must be followed by Hindd 
testators where the Act is in force, i. e. Lower Bengal and the towns 
of Madras and Bombay. The Hindi! Wills Act was not intended to 
introduce changes in the substantive Hindd law. The introduction 
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was not, however, concurred in by the Court on 


of Secs. 98, 90, 101 of the Succession Act is subject to all the provisos 
in Sec. 3 of the Hindtl Wills Act, which was not intended to enlarge 
a testator’s power, only to regulate its exercise, Alangmanjari Vabee 

V. Sonamonee DabeCf I. L. R. 8 Calc. 637. 

A person claiming under a will in the Mofussil is not generally 
obliged to obtain probate. See above, p. 226. Act V. of 1881 how- 
ever, by Sec. 4, makes the executor or administrator of the deceased 
his legal representative, amd vests the property in him. By Sec. 2 of 
the same Act, Chaps. II. to XIII. thereof apply in the case of “ every 
Hindd, Buddhist and person exempted under Sec. 332 of the Indian 
Succession Act, 1865, dying before, on or after 1st April 1881.” 
Again it is provided “ that except in cases to which the Hindll Wills 
Act, XXI. of 1870, applies, no Court in any local area (in the 

Mofussil) shall receive applications for probate or letters of 

administration until the local Goverjiment has, with the previous 
sanction of the Governor General in Oouneil, by a notification in the 
Official Gazette authorized it so to do.” The High Courts are, as to 
such areas, similarly restricted. Now A(jt XXI. of 1870 in a sense 
applies to all wills made by Hindus, &c., in the towns of Bombay 
and Madras, but it docs not apply to those made in the Mofussil, 
except so far as they relate to immoveable property within the 
presidency towns. The result seems to bo that until the issue of 
the requisite Notifications the law in the Mofussil remains what it 
was, while in the Presidency towns the new legislation applies to the 
estates of all classes of natives. When the Notification has been 
issued in Bengal the whole Act will operate generally there along 
with Act XXI. of 1870, but in Bombay and Madras the Act of 1870 
is limited to the Presidency towns. In tlibse towns therefore the 
provisions of the two A(;ts will operate together, while in the Provinces 
Act. V. of 1881 will operate alone from the 1st April 1881 condition- 
ally on the notification required by Sec. 2 having been made. The 
provisions of Sec. 52 of Act. W. of 1831 are repeated verbatim in Act 

VI. of 1881, Sec. 2, as an addition (Sec. 235 A) to ActX. of 1865, and 
other provisions are made with regard to “ District Delegates.” 
The tangle, here, of exemptions, exceptions, provisos and conditions 
is such as will afford a useful exercise to the perspicacity of students 
of the law. As to testators, the words of H. H. Wilson (Works, V. 
58) may be quoted : If the Hiudhs are to be authorized to make 
wills, they should be instructed how to make them and not be 

suffered to make the arrangements which they contemplate 

subject to improbable or impracticable conditions.” 
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appeal, and the ultimate decision was based on different 

As to the construction of HindAs’ wills, s<?g above, pp. IB l, 2S?4, 229, 
668. Such words as “ puti’a piiotradi kramo ” and “ naslan bad 
naslan,” though primarily importing the male sex yet included 
females as licirs to cither males or femules, Ratn Lai Mookerjee v. 
Secretary of State for Tndia, L. R. 8 I. A. 46. 

The usual notions and wishes of Hindds with regard to the devo- 
lution of property may properly be taken into consideration, Monlvie 
Mahomed v. Shreaknun, L. R. 2 I. A. 7. Compare Maalkhll Atmardufi 
V. MamJbP.rfihi D i lishff., I. L. R. 1 Bom. 269;.<fGG above pp. 183, 181, 205. 

A bequest to a class not completely ascertained and existing at the 
testator's death fails as to those even who do exist, according to Souda- 
miney Dossee X , Joyesh Chnndro’ Dnff, I. L R. 2 Calc. 262; Kherode- 
money Dossce v. TJhoorynmou.ry I. L. R. 4 Calc. 455. The 

provisions of Secs, 102 and 103 of the Indian Succe.ssion Act, X. of 
1865, do not apply to the Idolussil, but do api)!}'' to the town of 
Bombay under Act XXT. of 1870. The references to the ITindd law 
in the latter of the two cas(5s just cited .seem to .show that those 
qualified at the te.stalor’.s death might take, but the decisions point 
the other way. Comp. pp. 182» ss. 

According to the English Statute, 3 and 4 Win. IV. C. 106, an 
heir who is also a devisee takes in the latter character. 

The present freedom of devise in England is ofcjuitc recent origin. 
Before the Conquest a man might dispose as li(3 ])lcased of his own 
acquisitions, though his devise of book-land was nsnally precatory 
on account of the teini)()rar3’ character of his interest as strictly 
viewed. After the Conquest “ tili modern times a man could only 
dispose of one-third of his moveables from his wife and children, 
and in general no will was permitted of lands till the reign of Henry 
the Eighth, and then only for a certain })ortion; for it was not till 
after the Restoration that the powejr of devising real property became 
so universal as at present,’' Kerr’s Blackstono, IT. p. 11. The Latin 
nations adopted the Roman Law system of testaments much more 
readily ; the older German Law, as reported by Tacitus, was simply 
Heredes successorpsyup s}ii eui<iu'i liheri et nullum iestamPAilum. 
The customary equal partition of lands under the law of gavelkind 
seems to have been limited to the undivided estate, and over this 
by the old Common Law a father had not a power of free devise, 
which indeed is manifestl}^ op])osed to rights of cqii.al partition 
See for the Saxon Law, Elton, Tenures of Kent, 74; and comj). 
infrot Bk. II. Chap. I. See. 2, Q 4. The custom of the City of 
London down to 1725 allowed a freeman to deal hy way of devise 
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grounds, (a) The views above stated are conformable to 
those set forth by Sir T. Strange, H. L. 193 and 204, the 
authority quoted by whom, however, is not applicable. In a 
Bengal case effect was refused to a father^s deed of parti- 
tion which had not been carried out by actual distribution 
in his life, {h) Conversely when a testator had bequeathed 
his business to his sons, but had directed that there should 
be no partition for 20 years, tlie latter direction was held re* 
pugnant, and the sons entitled to immediate .partition, (r) 

with only the half or one- third equal to the half or one-third 
which it j^ave to his widow and to his children even of his personal 
property, Vin. Abt. Customs of London. Thus the notions of the 
Hindus were substantially those of the English until a comparatively 
recent time. 

(a) See Lakshmibdl v. Gmipaf Moroha, 5 Rom. H. C. R. 128 0. 0. J. 

(0) Bhowannychtir n v. Heirs of Rnntkaunfy 2 C. S. D. A. R. 202. 
This case may be referred to another priiiciidc, sf'e below. Sec. 4 i), 
but it shows that the mere volition of the father was not held by 
itself to create the desired jural relations. 

(c) Mokoondo Lull v. Gonesh Clntndtr, I. L. R. 1 Calc. 104. His 
inculcation of joint enjoyment is no bar to a suit for partition, Raja 
Sooranany Veiikaiapettyrdo v. R, S. RamcJiandra, 1 M. S. D. A. Dec. 
495. So Macn., Cons, on II, L. 323; sec above, pp. 178, 182, 195. 

The Madras High Court allows a gift but not a bequest by an 
undivided coparcener, Ylila Buttcl v. Yamenamina, 8 Mad. H. C. E. 6. 
The latter it thinks prevented by the survivorship. This principle 
was recognized by the Privy Council in Suraj Buusi Eoor v. BMvparsad 
Siiighf L. E. 0 I. A. 88. In Bombay the gift of undivided property 
by a joint coparcener is illegal, see Privy Council in Lakslman JDada 
Naik v. Ramchuibder, L. E. 7 I. A.* 181. A father in an undivided 
family cannot dispose by will of his undivided share without the 
consent of his co- sharers, ih. The alienation by gift where, as in 
Madras, that is admitted, is founded on a parcener’s right to par- 
tition and dies with him, the title of the other co-sharers vesting by 
survivorship at the moment of his death. The ^astris denied 
any power of disposal before partition in Bajeo SudsJiet v. 
Pandoorimg ^ 2 Morr. 93. According to these cases the father’s 
declaration of will would be inoperative, except after partition or to 
effect it in his own case. 

A joint tenant under the English Law has not a devisable interest, 
Co. Lit. 185 b. 
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§ 4 c. 2. Ore d^grandson, — Devala says^ Partition among 
undivided parceners and among reunited parceners extends 
to the fourth in descent from a common ancestor/^ The 
case of a great-grandson is not otherwise expressly dealt 
with in the Hindil law books except in a rather obscure 
passage of K^tyayana quoted by the VJramitrodaya, (a) but it 
rests on the same principle as that of the grandson, viz., on 
the doctrine of representation. (6) 

§ 4 c. 3. Minoi's , — In the case of minor coparceners, it 
would certainly tend to convenience, if the doctrine, ap- 
parently upheld by the Madras and Bombay High Courts, (r) 
that a minor coparcener is to be represented in partition by 
his guardian, could be based on any explicit texts. All, how- 

Transl. p. 72. 

{b) “The great-grandson’s son is nob entitled to any share.” 
Viram. loc. cU. 

(r) Nallappa Reddl v. Balanimdl ct al, 2 Mad. H. C. R. 182, quoted 
in Lahslmihai v. Gimpat Moroha ot al, 5 Bom. H. C. R. O. C. J. p. 128. 
Every minor is to bo guarded by the King, Coleb. Dig. Bk. V. 
T. 449; 2 Sbr. II. L. 72. 

Minority now ceases at 18 years of ago, Act. IX. of 1875. 

A guardian may sell a portion of a minor’s property to maintain a 
suit beneficial to the minor, Gniiga Prasad ot al v. Pliool Singh et al, 
10 0. W. R. 106. Compare the cases of Lalla Bunseedhur v. Koonwar 
Bindesereo Duft Singh, 10 M. I. A. 454, and Dharmdji Vdmaii et al 
V. Gurrdv Shrinivds et al, 10 Bom. H. C. R. Cll ; Taikom Devji v. Aha, 
Beng. H. C. P. J. 1878, p. 126. The minor is bound by a compromise 
made in good faith, Bahoo Lekraj v. Baboo Mahtab Chand, 14 M. I, 
A. 393. 

When an administrator has not been appointed under Act XX. of 
1864 a guardian ad litem of a minor may be appointed under Section 
443 of the Code of Civil Procedure, Act XIV. of 1882, Jadou) Mulji v. 
Chhagan Raichand, I. L. R. 5 Bom. 306. The office of administrator 
or of guardian ad litem cannot be imposed on a person unwilling to 
accept it, Bdbdji bin Kusdji v. Maruti, 11 Bom. H. C. R. 182 S. C., 
I. L. R. 5 Bom. 310. An officer of the Court may be appointed 
guardian, and being appointed remains subject to the jurisdiction, 
see Act XV. of 1880, Sec. 3, cl. (b). 

The Minors’ Act for the Bombay Presidency is Act XX. of 1864. 
But this, it has been held, does not enable the Civil Court under 
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ever, that can be deduced from the original authorities appears 
to be that the interests of the minor shall be duly regarded, 
and shall, if necessary, be protected by the sovereign power. 
His position is, in fact, declared to be analogous to that of 
absentees, and the rules proceed on the assumption that his 
assent or that of a guardian fcfr him is not essential, (a) The 
minor must not be injured by any unconscientious dealing. 
Mr. Colebrooke, in an opinion quoted at 2 Str. H. L. 360, 
says, that the sovereign or his representative, as guardian 
of the minor y is competent to authorise a partition,’^ and for 
this opinion he refers to a text of Katyayana, Coleb. Dig., 
Bk. V. Chap. VIII., T. 453. But this text points to the 
necessity of protecting the minor’s interest, if, contrary to 
the ethical obligation to remain undivided during the minor- 
ity, (h) a partition should actually bo made by the adult 
coparceners, rather than to any necessity for an assent 
expressed on behalf of the minor, (c) This text, indeed, and 

ordinary circumstances to take charge of an infant’s share in undi- 
vided property, Shivjl Hasam et al v. Datu Marji^ 12 Bom. H. C. R. 
281, So under Act XL. of 1858, Sheo Nanditii Singh v. Musst, 
Ghunsam Kooeree, 21 C. W. R. 144. A different view however seems 
to have been taken by the Judicial Committee in Doorga Persad v. 
Baboo Keshav Persad, I. L. R. 8 Cal. 056. See below, p. 674, note {e). 

The natural father is not the proper guardian of an adopted infant 
80 long as either of his adoptive parents lives, Lakshimhai v. 
Shridhar Vctsudeo Takle, I. L. R. 3 Bom. 1. The Bombay Minors* 
Act, XX. of 1864, is not superseded by the provisions of the Code of 
Civil Procedure, Act XIV. of 1882, Murlidhar v. Supda, I. L. R. 3 
Bom. 149. 

(а) Viramitrodaya, quoted below, Bk. II. Chap. I. Sec. 1, Q. 7 ; 2 
Str. H. L. 341, 348. 

(б) But only during the minority, as generally “a partition is 
favourably viewed by the Hind A religion and law; ** The Judicial 
Committee in Juggut Mohinee Dosseoy. Musst, Sokheemoney Doesec, 14 
M. I. A. at p. 303. 

(c) To the guardianship the paternal male kindred have the pre- 
ference, 2 Str. H. L. 74. Any one may come forward as a next 
friend for an infant, ib. 79. A relative is to be preferred, ih. 80. 

85 H 
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the one preceding it^ with their accompanying commentaries, 
imply a valid partition by the will of the adults alone, (a) 

A partition, demanded on behalf of a minor by his guar- 
dian or friends, cannot usually be enforced against the will 
of the adult coparceners. But such a demand may bo en- 
forced, when it is necessary to prevent malversation or 
jeopardy to the minor^s interests, {b) This opinion has been 
expressed by Mr. Colebrooke also in the passage quoted 
above; but it rests on the reason of the law, not on any 
express texts. In the case of Oovuul Ramchandra v. Moro 
Raghunath, (5) reference is made to SJtco Niindun Singh 
v. Masst QJiiuisam Kooer^ (c) and to Shlvji lldsani et al v. 
Datii Mdoji Khnjd^ (d) and the rule is repeated that ^'when 
the joint property of an undivided family governed by the 
Mitakshara law is enjoyed in its entirety by the whole family, 
and not in shares by the members, some of whom are adults, 
one member has not such an interest therein as is capable of 
being taken charge of, and separately managed, under tho 
provisions of the Minors’ Act {XX. of 1864).” (e) In tho 
same case the District Judge was directed to report whether 

(fl) Kandasami v. Doralsdnii Ayijat', I. L. R. 2 Mad. at p. 323, refer- 
ring to 2 M. II. C. R. and to Appovier's case, 11 M. I. A. 75. 

(6) App. Xo. 1. of 1875 (under Act XX. of 1864), Bom. H. C. P. J. 
F. for 18/5, p. 261 ; Svdmiyd)' Pillai v. Chokkalingam Filial, 1 Mad. 
H. C. R. 105 ; Alimd Ammdl y, Ariitidchellam Pillai ct al, 3 ibid. 69 ; 
and Kdmdkslti Aiiimdl v, Chidambara Reddi ct al, 3 ibid. 94 ; 2 Str. H. 
L. 310, 362. 

(c) 21 C. W. R. p. 143 C. R. 

(d) 12 Bom. 11. C. R. p. 281 (S. A. Xo. 316 of 1872). 

(e) See also Bhdgirihibdi v. Sadasliiv, Bom. H. C. P. J. P. 1881, p, 
155, and Samatsaug v. Shivaaangji and Raniasangji, Bom. H. 0. P. J. 
F. 1882, p. 404. But in Doorga Parsad v. Baboo Keshav Par sad, 1. L. 
R. 8 Calc. 656, the Judicial Committee say: “ It is clear that the 
manager of an estate, although he may have the power to manage 
the estate, is not the guardian of infant co-proprietors of that estate 
for the purpose of binding them by a bond as Hur Xandan did, or 
for the purpose of defending suits against them in respect of 
money advanced with reference to the estate. Act XL. of 
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on inquiry it seemed probable that the minor would benefit 
by a suit for partition brought against his uncles, against 
whom no special instance of mdversation/' it was said, 
had been alleged. In Meghushdm Bhavdnrdo v. Vithalrdo 
Bhavdnrdo, (a) it had been said, No doubt, the claim for 
partition advanced on behalf of a minor is one that must 

in every case be closely scrutinized Its result 

must in each instance depend on the view that the Court 
below takes of the evidence as rendering a partition neces- 
saiy or not for the protection of the minor^s interests/^ (6) 
A minor who has been used unfairly in a partition may 
repudiate it on attaining his majority or within a reasonable 

1858 shows that Sheo J^undan Persad, though he was 

a co-proprietor and manager of the estate, was not the guardian of 
the infants who, according to the Act, were subject to the jurisdiction 

of the Civil Court No certificate was obtained by Sheo 

Nundan Persad; and although it is stated that he was guardian to 
the infants he clearly was not the legal guardian, and had no right to 
defend that suit in their names.” Hence it would seem a manager* 
to enable him to act for his infant co-sharers, must take out a certifi- 
cate of guardianship, though the Court cannot on an application under 
the Minors* Act, XX. of 1864, remove the adult managing member from 
the control of the estate and business in which he and all the mem- 
bers of the family are interested. See Bdbdji Shnniwdh' v. Sheshgir 
Bhimaji, I. L. R. 6 Bom. 595. The view of the High Courts has been 
that jurisdiction expressly given to the Civil Courts did not neces- 
sarily affect the ordinary relations of a Ilindff family, and that 
before a partition there is no distinct property of the minor of which 
the manager has charge. All possess together, the manager admin- 
isters. See A'ppovier's case, 11 M. I. A. 75; RamcJnmdra Butt v. 
Chundar Cooynur Miiudal, 13 M. I. A. at p. 198. Oirdhari LaVs case, 
L. R. 1 1. A. at p. 229 ad. jin. As to the representation of minors 
in suits see further Act XV. of 1880, Sec. 3, cl. (b); Act XIV. 
of 1882, Sec. 440 ss ; Jadow Mulji v. ChJiagan Ralchand, I. L. R. 5 
Bom. 806 ; Babaf v. Maruti, ib. 310, S. C. *11 Bom. H. C. R. 182. 

(a) S. A. No. 148 of 1871, decided on the 14fch of September 1871 
(Bom. H. C. P. J. P. for 1871). 

(b) In England a sale under the Partition Act sought on behalf 
of an infant will not be allowed unless it is for his benefit, Riming^ 
ton V. Hartley, L. R. 14 C. D. 630. 
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time afterwards, (a) Where partition would be detrimental 
to the shares, the Court, it has been held, can refuse to 
decree a division. (6) But a somewhat different view was 
taken in Ram Pershad Narain v. The Court of Wards, (c) See 
further upon this point in Bk. II. Chap. III., Sec. 1, Q. 1- 

§ 4c. 4. Ahseyitees , — The absence of one or more coparceners 
does not bar partition, (cZ) if it is desired by the coparceners 
present, (e) All that the law requires is that their equitable 
shares, like those of the minors, be set apart in the division. 
For the defiuition of what constitutes absence in a foreign 
country, enabling the coparceners present to dispense with 
any expression of assent on the part of the absentee, see 1 
Str. H. L. 1S8; Coleb. Dig., Bk. II., Chap. III., T. 26 
and 27. The great change of circumstances that has occur- 
red in recent times would make it necessary, for practical 
purposes, to fall back, in this case as in others, on the 
reason of the law, the essential part of which here is 
evidently the supposed impossibility of communicating with 
the absent co-sharer. The remarks of Sir T. Strange, 1. c., 
as to the periods of twelve and twenty years, appear to 


(a) KaJhe SunJcur Saimyal et al v. Denendro Nath Saunyal et al, 23 
C. W. R. 68 C. H ; Dharmiji et al v. Gurrav Shiiitivas et alf 10 Bom. 
H. C. R. 311. 

(5) Dui'haree Sing et al v. Saligram et al, 7 N. W. P. R. 271. 

(c) 21 C. W. R. 152. 

{d) Yiramitrodaya, quoted below, Bk. II. Chap. I. Sec. 1, Q. 7. 
The Smriti Chandrika, Chap. XIIL p. 21 ss, says that,, when a par- 
cener having absented himself, the other parceners have divided the 
property in ignorance of his existence, he on his return is entitled 
to only half a share. Brihaspati is cited to this effect, but the 
passage is really inconsistent with others which follow. 

(e) As to the presumption of death in the case of a person not 
heard of, this arises in the case of one who went away at less 
than forty years old after 2() years, at less than sixty years after 15 
years, at any greater age after 12 years. The authorities however 
vary, see 1 Sfcr. H. L. 188, 2 ib. 237, 316; Steele, L. C. 34; Musst, 
Anundee Koo7iwur v. Khedoo Lai, 14 M. 1. A. 412. For the present 
law see Act 1. of 1872, Sections 107, 108. 



Bi. n, §4c.] SEPARATION, FEMALE SHARERS. 


677 


refer to the propriety or impropriety of a distribution of the 
property, without reserving the absentee's share. There is 
no text which enjoins the postponement of the division for 
the adv'antage of an absentee, and his interests are otherwise 
sufficiently protected. The descendants of an absentee may 
claim down to the seventh degree, (a) 

§ 4c. 5. Wivesj Mothers, — Wives, mothers, grand- 

mothers, sisters, &c., the female members of a united family, 
entitled to shares on partition, (Z>) are still not invested with 
any power to demand a partition of the estate, (c) This disabi- 
lity rests on the principle that males alone in a united family 
are regarded as heirs, with rights untransferable to females. 
The source of the right of females to a share on partition is 

(a) 2 Str. H. L. 329; Moro Vishvanafh et al v. Gancsli Vithal et al, 
10 Bom. H. 0. R. 4ili. As fco Limitation, see above, p. 633 (c), and 
Sec. 4 D. 

It was formerly a rule in most, if not in all parts of India, that a 
tenant of land paying assessment to the government as proprietor or 
quasi-proprietor might abandon the laud for an indefinite time during 
which the Government could dispose of it for the benefit of the 
revenue, but subject always to a resumption of his former rights by 
the absentee on his return. See Bhasharappa v. The Collector of 
North Cdn'irdy I. L. R. 3 Bom. 525. Appa v. Jur/f/oo, 1 Morr. 57 ; 
above, p. 172 ; and below. Sec. 5 B. As to the disposal of a share of 
a village during the absence of a sharer by his co-sharers, see 
Sirdar Sainey v. Piran Sinyh, 1. L. R. 3 All. 458. The partition binds 
absentees who have been effectively represented, Sakhdrdm Bhdrgao v. 
Rdmcliandram Bhdskar, Bom. H, C. P. J. 1881, p. 280. 

(b) This right arises on a partition whether voluntary or enforced 
by a creditor or purchaser in execution, Bilaso v. Dinanath, I. L. R. 
3 All. 88. 

(c) In Bengal a grandmother not a party to a partition suit was 
allowed to sue the parceners in order to secure her share along with 
the grandsons and grand-daughters, Sihbosoondery Dahia v. Bus- 
soomutty Dabia^ I. L. R. 7 Calc. 191. Her right to a share is again 
recognized, Badri Roy v. Bhugwat Narain, I. L. R. 8 Calc. 649. The 
position of sisters in the line of heirs is by Nanda Pandita and 
BAlambhatba fixed as next after that of brothers for reasons (see 
Coleb. Mit. Chap. II. Sec. 4, pi. 1 note ; Stokes, H. L. B. 443,) rejected 
by the Privy Oouncil in Thahoorain Sahiba v Mohun Lall, 11 M. I. A. 
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the necessity to secure for them a certain provision, which 
otherwise might fail. In Bengal it has been ruled (a) that the 
widow of a member of a united family may claim a partition, 
the concession of which rests in the discretion of the Court. 
There, however, the widow of an undivided coparcener inherits 
his share, (h) on failure of sons, grandsons, and great-grand- 
sons, though she has only the life enjoyment of the property, 
except under special circumstances, (c) Under the law of 
the Mitakshara she succeeds only to a separated coparcener. 

at p. 402, but deriving some support from the use of the word Santdna 
= issue, in Sec. 5< pi. 4 (Stokes, H. L. B. 446), compared with Sec. 2, 
pi. 6, {ibid. 441) and Sec. 11, pi. 9 {ibid. 460). The right of sisters to 
an equal share seems to be recognized in the passage of Manu IX. 
212, quoted in the MitAkshara, Chap. II. Sec. 9, para. 12 (Stokes, H. L. 
B. 454). See also Narada, Pt. II. Chap. XIII. si. 13. But Maim 
IX. 118, is different. See above, pp. 464, 468. 

The mother of two out of four sons of one father is entitled on par- 
tition to maintenance from all four, Musst. Muncha v. Bnjbookon et al. 
Bom. Sel. Ca. p. 1. But according to Vijuanesvara, ‘It is a mere 
error to say that the wife takes nothing but a subsistence from the 
wealth of her husband (who died leaving no issue), and though she 
cannot demand a partition, she is, when a partition is made by the 
sons, entitled as their father’s widow to a share equal t© one of theirs, 
as his unmarried daughter to one-fourth of a share, Mit. Chap. I. Sec. 
7 (Stokes, H. L. B. 397), Chap. II. Sec. 1, pi. 31 (Stokes, H, L. B. 
436). See below, Rights and Duties arising on Partition; Lalljeet 
Singh V. Raj Goo unar Singh ^ 12 B. L. R. 373, 383 ; Joloonatli Bey Sircaf 
et al V. Brojonath Dey Sircar et al, ibid. 385 ; Ramappa Nalken v. 
Sifhamal^ I. L. R. 2 Mad. 182, 186. In the last case it is pointed out 
that according to the Smriti Chandrika the share or portion allotted 
to a mother is not to be regarded strictly as daya, seeing she had not 
an ownership in it before. See above, p. 238. 

In England the Court in dealing with a suit for partition will 
regard the equitable rights of all persons interested in the estate, 
Rowlands v. Euans, 30 Bea. 302 ; Davis v. Turvey, 32 ibid. 554. 

(a) Soudammey Bosses v. Jog eshChunder Butt et al, I. L. R. 2 Calc. 262. 

{b) Daya Bhdga, Chap. XI. Sec. 1, pi. 19, 44, 56 ; Stokes, H. L. B. 
308, 315, 320. 

Ibid. pi. 62 ; Stokes, H. L. B. 321. 
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Even in Bengal (a) it seems to have been admitted that 
there were no reported decisions in f 3 .vour of the widow^s 
right, though it had apparently been recognised in numer- 
ous unreported cases. What is said in the same judgment 
as a reason for decreeing partition, Otherwise she would 
be unable during her life to improve the heritage of her 
children,^^ these children being daughters, implies the suc- 
cession of the daughters, who also, according to the Mitak- 
shara law, would be excluded in a united family. Their 
succession in Bengal would rest on their being, in the event 
of their survival, the next heirs, at the death of their mother, 
to her husband, their father. 

§ 4c. 6. Disqualifications for demanding a separation , — 
Disqualifications to inherit operate equally to exclude from a 
share on partition, and consequently, from the right to 
demand a separation. The maintenance (b) of the excluded 
members must bo provided for. (c) 

According to Strange, Man. H. L. Sec. 319, a person who 
has fraudulently concealed a portion of the family property, 
loses, on discovery of such fraud, his right to a share. Sir 
T. Strange also, in H. L. Vol. 1, p. 232, seems to be of 
opinion, that the Mitakshara, Chap, I. Sec. 2, paras. 4, 5, 
and 12, (d) agrees with this rule, which is certainly laid 
down by Mann, IX. 213. But with regard to the Mitak- 
shara, it would seem that the paras. 4 — 12 do not refer to 
the loss of the right to a share in case of fraud practised 
by a co-sharer, but to the criminality of the act only. The 
author first states the positive rules regarding the treatment 
of fraudulently concealed and recovered property in paras. 
1 — 3, and then he goes on to combat the opinion held by 
some Hindu lawyers, that such a concealment of property 

(a) Pohhnarain et al v. Musst, Seesphoolf 3 C. S. D. A. R. 114. 

(&) See Book I., Introduction, pp. 153, 248, and Bk. I. pp. 576, 578. 

(r) See below, ‘ Liabilities.’ 

(d) Stokes, H. L. B. 377, 380. 
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by a coparcener is not criminal. He is forced to do this, 
because the text of Yajnavalkya does not touch on the point, 
and, for the same reason, he is also forced to base his 
arguments on the verse of Manu (para, 5), though the 
doctrine contained in the latter is partly at variance with 
his own. The argument of the MitaksharA has been under- 
stood in this manner by Mitramisra also, who, after repeating 
the substance of Mitakshara, 1. c. paras. 1 — 12, adds: — (a) 

“ But the co-sharers ought not to inform the king, (if fraud has 
been committed by one of them). But even if an information has 
been laid, he (the king) ought to cause it to be restored by kind 
exhortations and the like. For Katyayana gives a rule, the manifest 
object of which is to enjoin that kindness only ought to be used, 
saying : — ‘ He (the king) shall never use force to cause the restora- 
tion of property taken away by a relation.’ ” 

Hence it appears, that according to the authorities pre- 
vailing in the Bombay Presidency, a co- sharer, practising 
fraud, does not lose his right to a share. The same has 
been held also by the Mad. S. A. in C. Lutchyneedaim v. 
Narasimmah, (&) and is recognized as law by the Smriti 
Chandrikfi, Chap. XIV., para. 4 ss, and by Jagannatha in 
Colebrooke, Dig. Bk. Y., Commentary on T. 376, and on 
T. 378 ad jin. (c) Compensation may betaken in a partition 
for flagrant malversation, (d) 

§ 4d. Will to effect a separation, — The will of the united 
coparceners to effect a separation may be 

1. Stated explicitly ; 2, Or implied, 

1. As toexpress will, it maybe evidenced by documents, (e) 
or by declarations before witnesses, (f) In some of the older 

(fl) Viramitrodaya, f. 220, p. 2, 1. 4, Transl, p. 247. 

(^) Reports for 1858, p. 118. 

(c) The Sarasvati Yil^sa, Sec. 784, is to the same effect. See the 
corrections at the end of the translation of that work. 

(d) See below. Sec. 7 ; Steele, L. C. 212. 

(c) Borr. Col. Lith. 39, 83, 100 ; Steele, L. C. 220, 221. 

(/) A partition deed, as it requires registration, is inadmissible in 
evidence unregistered. Unregistered partition may however be 
proved by other evidence, Govindaya v. Kodeur Venkapa Eegdet Bom. 
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cases, it was held that the execution of a deed by the 
coparceners and a distribution irt specie were not merely 
evidence of a' partition, but were essential to make it valid. (a) 
But this doctrine has, for some time, been abandoned, and 
it is now recognised, that all which would be evidence of 
an assent or expression of will in other cases would be 
equally so in a case of partition, (h) and that the expression 

H. 0. P. J. P. for 1880, p. 210 ; Kaclmbhai bin Gulabcliaiid v. Krish^ 
nabaii I. L. R. 2 Bom. 635. See Act III. of 1877. Secs, 17 and 50, and 
the cases Burjorji v. Muncherji, I. L. R. 5 Bom. 143; Rdmdsdmi 
Rdmdsdmi^ I. L. R. 5 Mad. 115. 

A family arrangement with respect to the estate must be given 
effect to when proved, Mantappa v. Buf^wuntrao, 14 M. I. A. 24, 

(a) A farikhat or deed of mutual release has in several replies of 
the Sastris, as those below, Bk. II. Chap. IV., been thought es- 
sential to the completeness of a partition. See Oomedchund v. Gunga- 
dhar^ 3 Morr. 108. It was required by the custom of many castes, 
see Steele, L. 0. pp. 213, 214. Similar answers were given in soma 
instances to Borradailc’s questions. Generally however it was 
deemed only one of the means of proof important on account of its 
formality, see Steele, L. C. 56, 214, and could be replaced by separate 
residence and enjoyment of shares, ib. 215. (z\vt. LXII.) 

In Madras the mere execution of releases seems to have been 
thought insufficient without a corresponding severance of actual 
possession, see Napappa-Y. Miidundce, M. S. D. A. Dec. for 1853, 
p. 125 ; Kuppanmaul v. Panchanadaiyanef M. S. B. A. Dec. for 1859, 
p. 263. But when the intention is clear neither the other cases cited 
nor the original texts exact a physical division for a severance of 
interests, A father’s deed of partition was held inoperative as not 
having been acted on, but it may have been thought that without 
action a unilateral expression of will was incomplete, BJiowawiy churn 
V. Heirs of Ramkannt Binshoojea, 2 C. S. D. A. R. 202. On the other 
hand a quiescent enjoyment of a particular portion of the once united 
estate for 19 years was held to imply assent to a partition assigning 
^hat portion to the liolder of it, Li nr/ a Malloo Pitchama ‘v. Ling a 
Mulloo Gonappali, M. S. D. A. Dec. for 1859, p. 84 ; and generally a 
partition in fact is as binding as one by express agreement, Doe dem 
Gocalchandar Milter v. Tarrachurn Mitier, 1 ITult. 132 ; i. o. it may be 
proved by oral testimony and the conduct of the parties implying 
separation. 

(5) Rungama v. AtcJiama etal, 4 M. I. A. at p. 68 ; Mantena RayaparaJ 
V. ChekuH Venhataraj, 1 M, H. C. R. 100 j Appovier v. Rama StibUa 

86 H 
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of will, whether immediate or implied, is the sole criterion 
of division. This has been carried so far,^that, where a 
partition had been planned and agreed to by coparceners, 
but not actually effected, the widow of one of the coparce- 
ners, who died in the mean time, was allowed to recover the 

Aiyan et al, 11 M. I. A 75. Partition, not by metes and bounds, may 
yet be effectual. So R, S. Venkata Gopala Narasimha Row v, R. S, 
Lakshama Venkama Row^ 13 M. I. A. at p. 139. See also Mit. Chap. I. 
Sec. 9, para. 1 (Stokes, H. L. B- 404) ; May. Chap. IV. Sec. 3, para. 2, 
quoted in a corrected translation under Bk. II. Chap. III. Sec. 3, Q. 5. 
In the case of /?. S. Lakshina Venkama Roio v. R. S» Venkata Gopala 
Narasimha Row, 3 M. H. C. B. 40, and in Timama Kom Timapa v. 
Amchimani Parrnaija, S. A. No. 452 of 1874, Bom. H. 6. P. J. P for 
1875, p. 257, an agreement to be separate was held to constitute a 
separation. Indeed “ the question, in every particular case, must be 
one of intention, whether the intention of the parties, to bo inferred 
from the instruments they have executed and the acts they have 
done, was to effect such a division ” ; Doorga Pershad et al v. Musst. 
Kundun Koowar, 21 W. R. 214 ; S. C. 13 B. L. R 235. Rewun Persad 

V. Mitsst. Radha Bei'hy, 4 M. I. A. 137, recognised a partition by mere 
agreement as good, though made during subsistence of a life-estate. 
In the case ol* Roopcliand v. PJwulchund et al, at 2 Borr. 670, the Zilla 
Judge found that there had been no writing executed, but “that the 
brothers perfectly understood that certain parts were the share of 
each.” The law oilicer and the Sudder Court held this sufficient to 
constitute a partition. In 3lassi. Bannoo v. Kasheeram, I. L. B. 3 
Cal. 315, the Judicial Committee drew an inference in favour of 
partition from a })etition by a member of a family asking that his 
name might be entered as owner of a moiety of land purchased by 
liis father and his uncle out of joint hereditary funds. 

Where, though there has not been an actual distribution in specie, 
the shares have been ascertained and an agreement made to hold in 
severalty, the former co-sliarer is of course unfettered as to the 
disposal of his own portion, Rurdwar Singh et al v. Luchmwi Singh et al, 
4 Agra H. C. R. 42. 

But a mere definition of a parcener’s interest, in terms of a fraction 
of the whole, docs not, it has been said, itself constitute a legal 
separation, Musst. Phooljhiirce Kooer v. Ram Pershuu Singh et al, 17 

W. R. 102, C . R. So also Ambiha Dat v. Sakhmani Knar et al, I. L. 
B. 1 All. 437, referred to below under Sec. 4 D 2 d. Cemp. the 
cases below, p. 684. 
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share allotted to her deceased husband, (a) But there must be 
an actual severance of interests. An inchoate partition does 
not alter the rights of the co-sharers, {b) In Kadapa et al v. 
Adrasliapa, (c) of two co-sharers suing a third for partition, 
one died ; the remaining plaintiff insisted on his right to two- 
thirds as united with the deceased and virtually separated 
from the defendant by the institution of the suit, but the 
Court awarded him only a moiety of the joint estate, (d) 

In a suit not in terms for a partition, but sebking a dis- 
tinct share, a decree awarding a separate interest destroys 
the joint estate according to the doctrine of AvpoviSr v* 

In De.vapa Mahabala v. Oanapaya Annaija et al^ S. A. No. 125 of 1877, 
Bom. H. C. P. J. F. for 1877, p- 1D4, an oral agreement for partition 
having been made, one of the dividing coparceners, who subsequently 
received no part of the rents for more than 12 years, was then held 
barred, notwithstanding Art. 127 of Sch. IT. of Act IX. of 1871, as 
the property from the time of the agreement ceased to bo joint. 

(a) Ham Joshi v. Lakshmibal, 1 Bom. H. C. H. 189 : Appovler v. Rama 
Sabba Aiyan etal, 8 0. W. R. 1. P.IC., S. C., 11 M. 1. A. 95. But 
also Sheo Dyal Tewaree v. Judoomfh Tcimro t4 al, 9 C. W. R. 62 C. R. 
as to (1) definition, (2) distinct enjoyment ; and Timma Reddy v. 
Achammaj 2 Mad H. C. 3*25 ; Bai SuraJ y. Desai llurlocliandas, B. H. 
C. P. J. 1831, p. 123. Tenants to three brothers, after a division 
amongst their landlords paid one of thorn liis share of the rent, but 
on his death paid it to the surviving brother. The widow of the 
deceased recovered as heir to her husband in a suit for this share of 
the rent against the tenants, Ralchmabai v. Bay a jo, S. A. 172 of 1874, 
Bom. H. C. P. J. 1874, p. 289. 

(5) Prawnklssen Mitter v. Shreemutty Eamsoondry Dossce, 1 Fult. 

110 . 

(c) R. A. No. 30 of 1874, Bom. H C. P. J. F. for 1875, p. 182. 

(d) The same principle, as to an adjustment of shares in ancestral 
property, caused by the death of a coparcener before actual partition 
was adopted in Duljeet Sing v. Sheomunook Sing, 1 Beng. S. D. A. R. 
59, wherein the eldest of three undivided brothers having died leaving 
behind him a son, and the second without issue, the son of the eldest 
brother and the surviving brother were awarded each half a share in 
the property. In Gungoo Mull v. Bunseedhnr, 1 N. W. P. R. for 1869, 
p. 79, a coparcener was held entitled, during his father’s lifetime, to 
bring a suit to assert his right in the share which the father in- 
herited from his deceased brother. See also Sec, 5 A, la, below. 
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JRama Sublia Aiyan ; (a) In Babaji rareshram v. Ram- 
chandra Anunta, {b) it was held that a decree declaring 
mortgagors divided, not carried out pending appeal by 
mortgagee, during which pendency one mortgagor died, had 
not effected a partition. This decision, resting on Bran- 
Idssen^s case, must bo compared now with that of the Privy 
Council in Chidambaram Chettiar v. Gouri NacMar. (c) 
There had in that case been an adjudication that tho plaintiff 
was entitled to a moiety of the joint estate, but it did not 
appear that a decree had been drawn up. Still their Lord- 
ships held that tho judgment was equivalent to a declara- 
tory decree declaring that there was to be a partition of the 
estate into moieties and making the brothers separate in 
estate from that dato,^^ so as to bring the case within the 
principle of Appovler v. Rama Suhha Aiyana, (d) In the 
same case however, between the same parties, a decree for 
partition appealed against is suspended as to its definitive 
operation on the relative rights disposed of by it, and is 
subject to tho decree in appeal, which has regard to the state 
of facts existing at its own date, (e) 

An agreement to divide certain lands still to be recovered 
was held, in Ramahai v. Jogan Sooryhhan et al, (f) not to 
constitute a severance of interest. Until recovered, the 
property would, it was ruled, continue joint estate. So 
property under mortgage may, when redeemed, be open to 
partition, {g) 

(a) 11 M. I. A. 75 ; Joy Narain Girl v, Girisli Chandru Myti, L. E. 
5 I. A. 228 ; see infra^ Bk. II. Chap. III. Sec. 3, Q. 7. 

(&) P. J. 1879, p. 535. 

(c) L. R. 6 I. A. 177. 

{d) Under the English Law it was held that a decree for sale and 
division of proceeds in a partition suit operated as a conversion of 
the estate even before the sale, Arnold v. Dixo7i, L. R. 19 Eq. 113. 

(e) Sahhdrdm Mahddev Dange v. Bari Krishna Dange, I. L. E. 6 
Bom. 113, distinguishing Joy Narain Gi)i v. Ginsh Chunder Myii, I. L. 
R. 4 Calc. 434. 

(/) S. A. No. 260 of 1871, Bom. H. C. P. J. F. for 1873, No. 35. 

(y) Balkrishna v. Harishankar, 8 Bom. H. 0. R. 64 A. C. J. 
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By some of tlie Hindi! lawyers a separation such as to give 
one or moro members their several shares is regarded as 
necessarily involving a general partition, {a) Those who have 
not separated are on this theory looked on as reunited, see 
Coleb., Dig.Bk. V. T. 433 suh.fiu.y and the Mit. Chap. I. Sec. 
6, paras. 1, 7, where it is assumed that in a partition under 
Mit. Chap. I. Sec. 2, para. 1, all the sons have become sepa- 
rated though some may have reunited with the father •, see also 
Manu, IX., 212. Jagannatha does not adopt* this view, and 
it involves perhaps a certain confusion of thought as pointed 
out in the case above quoted, {h) but it rests also, probably, 
to some extent on the general necessity, under the Hindil law, 
of seisin or possession to validate any change of title, (c?) no 

(а) Sham Narain et al v. The Court of Wards, 20 C. W. R. 201 0. 
R. Such a general partition might be supposed to be intended in 
Qo-pal Anant v. Ven'ka ji Narayan, Bom. H. C. P. J. P. for 1878, p. 13, 
though the plaintifl: was entitled to but one-fiftieth of the property. 
But the decree is, in its operative part, confined to the parties ; and 
the ascertainment and declaration of all the shares which the High 
Court directed the Subordinate Judge to make, would not of itself 
constitute a partition where there was no mind amongst the parceners 
to divide. See Gopal Anant Kamut v. Narayan Anant, Bom. H. C. P. J. 
F. for 1878, p. 13, 230, and same case, ibid. 1879, p. 3/0; Samatsang v. 
Shivasangji, Bom. H. C. P. J. 1882, p. 404; Chidambaram Chetiiar v. 
Gouri Nachiary I. L. R. 2 Mad. 83. Above, p. 682. 

(б) Appovier v. Rama Subba Aiyan et al, 11 M. I. A. 68. 

(c) TaracJiand v. Lakshman, I. L. R. 1 Bom. at p. 93; Lallubhai 
Surcliand v. Bai Amrit, I. L. R. 2 Bom. 299. But registration serving 
as notice may complete an ownership without physical possession, 
ibid. 332; Icharam Dayaram v. Raiji Jaga, 11 Bom. H. C. R; 41, and 
prevents rights subsequently arising which would be inconsistent 
with the one thus secured, v. Eagho, I. L. R. 6 Bom. 165. In 

Special Appeal 668 of 1881, followed in a recent case, Pemrdj Bhavdni- 
ram v. Nardyam Shivram, I. L. R. 6 Bom. 216, it was ruled that in the 
case of a gift, even to a son, actual transfer of possession was requisite 
to complete the title of the donee. Registration it was held would not 
in such a case supply the want of possession. In the case at 2 Str. H. 
L. 7, Colebrooke says that ** no doubt a gift may be made to an absent 
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ownership of any definite share being predicable of a particular 
coparcener while united, (a) The Viv^da Ohintamani, p. 
79, says that a division of the property actually made into 
lots, but not completed by distribution, raises no separate 
interests. 

When a parcener has been excluded from joint family 
property for twelve years a suit on his part to enforce his 
right to a share is barred by limitation. (&) His right is 
extinguished. His ground for a claim to partition is by this 

person,” but there a delivery may have been contemplated to a 
person on account of the donee. Under Sec. 25 of the Indian Con- 
tract Act, IX. of 1872, a gift to a son duly registered would appa- 
rently bind the father and his representatives without delivery 
of possession. Sec. 123 of the Transfer of Property Act, IV. of 
1882, provides for the completion of a gift either by registration 
of the instrument, or in the case of moveable property by delivery, 
but this Act is not yet (a. n. 1883) in force in Bombay, see above, p. 
179, In Madras possession is not necessary to complete a sale, 
Vasudeva Bhattu v. Narasamma, 1. L. 11. 5 Mad. 6. The instru- 
ment was registered afoer the executant’s death by his widow. 
In Bal Amiifs case, I. L. E. 2 Bom. 299, registration is pronounced 
generally equivalent to possession. See the Transfer of Property 
Act, IV. of 1882, Sec, 54. 

Possession obtained during the pendency of a suit gives the 
acquirer of it no locus standi to resist the successful plaintiffs when 
the new possessor has omitted to get himself made a defendant, 8. B- 
Shringarpure v. 8 . B. Vetlie, I. L. R. 2 Bom. 662. See Badhabai kom 
Shrikrishna v. Shamrao Vinayaky Bom. H. C. P. J. P. for 1881, p. 218. 

A change of possession is not necessary to validate the transfer of 
a right not exercised by possession, such as the reversion of a land- 
lord, or an equity of redemption in the case of a usufructuary 
mortgage. See Kaclvu v. Kachoba above, and Lallubhal Surcharid v. 
Bai Amrity I. L. R. 2 Boin. at pp. 325, 326 ; Shripaii v. Balvant, Bom. 
H. C. P. J. 1881, p. 221. But one who has gained possession before 
the suit is a necessary party. 

(а) Compare also above, p. 603, 633, and see the case of Vuree Jan 
Katoom et al v. Bykunt Chundcr et al, 9 0. W. E. 483, 0. E. 

(б) Act XV. of 1877, Sch. II. Art 127, and Sec. 28. The same 
limitation applies to a claim to an hereditary office (Art. 124), a 
periodical benefit (Art. 131), and possession due on the death of a 
female (Art. 141). 
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withdrawn, a partition having been practically effected by 
the law in his favour as well as against him, since exclusion 
implies mutual exclusion (a). 

§ 4 D. 2. As to im •plied will, the Hindft authors are prolix 
in their discussions of the circumstances, from which separa- 
tion or union may be inferred, (b) According to them the 
^ signs ^ of separation are : — 

a. The possession of separate shares. 

b. Living and dining apart. 


(a) See above, p. 633. The adverse possession by which those 
who enjoy it profit through limitation must be a possession incom- 
patible with a recognition of the alleged concurrent right. Tims 
non-participation in the general profits of an estate is not an exclusion 
while the parcener holds certain lands in that character, Perlahiiaram 
V. Opindarnarain, 1 0. S. D. A. R. 225. Conversely an enjoyment 
in the form of commensality bars limitation, Rajoneekant Milter v. 
Premchand Bose, Marsh. R. 241. Mere non-participation in tho 
profits was held not to constitute a cause of action from which 
limitation could be counted in Shebo Sandati Past v. Kali Churan Rav 
C. W. R. for 1864, p. 296. So Benud Kaih Y.Boorga Churn Naik, 1 
C. W. R. 74. Ill C haghanlal v. Bapubhai, Bom. H. 0. P. J. 1880, p. 
123, it was held that where a decree for a share of a vatan had been 
made in favour of a plaintiff he was not barred by the lapse of moro 
than 12 years from recovering arrears due on account of such share. 
This may possibly be open to question, as the bar of limitation shuts 
out any consideration of the validity of the title thus barred, and the 
possession previously adverse, and as such made a cause of action, 
did not become less adverse through a decree against the possessor. 
Where on the other hand possession has begun under a title or in the 
exercise of a right implying the existence of another superior to 
itself, or concurrent with itself, the mere continuance of such posses- 
sion does not constitute an exclusion. There must be some act 
contradictory of the right known to the person affected to impose 
on him the necessity of taking any step for the assertion of the right. 
See Ind. Evidence Act, I. of 1872, Secs. 114, 110 ; Lim. Act, XV. 
of 1877} Sch. II. Art. 127; Dadoha v. Knshna, I. L. R. 7 Bom. 34; 
and comp. Burge, Com. Vol. III. p. 13, 14 ; Domat. Ci. L. Vol. I. 886 ; 
Board v. Board, L. R. 9 Q. B. 48 ; Williams v. Pott, L. R. 12 E. Ca. 
149. 

{b) Mit. Chap. II. Sec. 12 ; Stokes, H. L. B. 466-7 ; May. Chap. IV. 
Sec. 7, paras. 27 -35 ; Stokes, H. L. B. 80—82. 
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c. Commission of acts incompatible with a state of union, 
such as trading with or lending money to each other, or 
separately to third parties, mutual gifts or suretyship. They 
add also giving evidence for each other, but from this in 
the present day no inference can be deduced, (a) 

The burden lies on a member, asserting that his acqui- 
sition of property has been made subsequently to a parti- 
tion, of proving that it was not acquired as part of the joint 
estate. (&). In other words if he sets up a partition at a 
particular time or prior to particular transactions, he must 
prove as he has averred it. 


(a) “ A writing attested by them (kinsmen) is the best proof; on 
failure of that, one attested by other witnesses ; failing that, mere 
oral testimony; and lastly, evidence of separate acts. Such is the 
order of proof.'’ Jagannatha, in Coleb. Dig. Bk. Y. T. 381. N^rada, 
Pt. II. Chap. XIII. para. 36, cited by Yyav. May. ,says, (1) evidence 
of kinsmen, (2) documentary proof, (3) separate transaction of affairs. 
Vyav. May. Chap. lY. Sec. 7, p. 27 ; Stokes, H. L. B. 80. Nilakantha 
adds separate possession of house and field, and so Yiju^nesvara, 
Mit. Chap. II. Sec. 12, Stokes, H. L. B. 466-7. 

Under the English law a severance of a joint tenancy is caused by 
a course of dealing which implies such severance amongst the 
parties to such dealing. See Williams v. Hrnsman, 1 J. & H. 546, and 
a similar principle scorns to be involved in Vjamsi v. Bai Suraj, Bom. 
H. C. P. J. 1881, p. 66. In Ramchundar Vutt v. Chundar Ccomar 
Mundulf 13 M. I. A. at p. 198, it seems to have been thought that a 
more alienation of a share to a stranger would bring the the relation 
of the parcener as a member of a joint family to an end, and make the 
alienee a co-owner with the other parceners. A sale by a joint tenant 
in England severs the joint-tenancy, but in India it is either ineffec- 
tual under the strict Hindh law or it gives to the purchaser a right 
only to have the transaction made good so far as is equitable by 
means of a partition. See above, pp. 602 ss. 

(b) Musst. Anundeo Koonwur v. Khedoo Lai, 14 M. I. A. 412; see also 
Rewan Persa l v. Musst. Radha Beeby, 4 M. I. A. 137 ; Moti Mulji v, 
Jamnadas Mulji et al, S. A. Ko. 77 of 1877, Bom. H. C. P. J. F. for 
1877, p. 123. As there may be separate property without a division 
of the united family, the question is perhaps still more frequent of 
whether particular property of an undivided co-parcenor is to rank 
as joint or as separate property. For such cases see below, Sec. 5 A. 
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d. The separate performance of religious ceremonies, 
i, e. of the daily Vaisvadeva, or food-oblation in the fire 
preceding the morning-meal ; of the Naivedya, or food-obla- 
tion placed before the tutelary deity ; of the two daily morn- 
ing and evening burnt-offerings; of the Sraddhas (a) or 
funeral oblations to the parenW manes, &c. (6) 

None of these signs of separation can be regarded as by 
itself conclusive. Living and dining apart, on which the 
Sastris appear to set great value^ may justify an inference 
that separation has taken place, but it is not conclusive of 
the fact, since many coparceners live and dine apart, some- 
times in the same village or house, for the sake of conveni- 
ence. Other reasons too may necessitate the same arrange- 
ment, e,g. Government service taken by one or more of the 
coparceners. The Privy Council indeed have said that 
cesser of commensality is strong, but not conclusive, evi- 
dence of partition, (c) 

The separate performance of the Vaisvadeva sacrifice, of 
Sraddhas and other religious rites is still less conclusive. In 
Book II. Chap. IV., Q. 4, infra, a passage of Bhattojidikshita 
is quoted, according to which coparceners, living apart, may 
or may not perform the Vaisvadeva each for himself, and, 
in the present condition of Hindi! society, the performance 
of all religious rites has become so lax and irregular as to 


(a) On the Sraddhas H. H. Wilson, Works, VIII. 113 ; Coleb. 
Essays, vol. II. p. 180 fF. At p. 196 reference is made to the enume- 
ration in the Nirnaya Sindhu. On the Vaisvadeva, ibid p. 203, 
207, and Journ. Bo. B. R. A. Soc. vol. XV. p. 253. Comp. Mommsen, 
Hist, of Rome, vol. I. p. 173, 174, for the Roman domestic sacrifices. 
See also the Tagore Lectures for 1880, Lee. I. 

(5) See Colebrooke and Ellis at 2 Str. H. L. 392. 

(c) Anundee Koonwar et al v, Khedoo Lal^ 18 C. W. R. 69 C. R.» 
S. C. 14 M. I. A. 412; and as to separate residence, see Vinayek haksli- 
man et al v. Chiimiahai, R. A. No. 44 of 1876, Bom. H. C. P. J. I • 
for 1877, p. 170; Sheshapa v. Igapa bin Surapa, R. A. No. 12 ot 1873# 
ibid for 1875, p. 37. 

87 a 
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aflPord no safe ground for inference, (a) Separate contracts, 
entered into by coparceners mutually or with third parties 
constitute, according to 1 Macii. H. L. 54 and 1 Str. H. L. 
p. 225 — 227, the most certain evidence of a partition. But 
even these raise no conclusive presumption per se, since it 
is consistent with a condition of union, that a coparcener 
should, concurrently, possess separate property (avibliajya), 
which implies separate transactions, (h) As no one of the 
marks of partition above enumerated can be considered con- 
clusive, so neither can it be said that any particular assem- 
blage of these alone will prove partition. It is in every case 
a question of fact to be determined like other questions of 
fact, upon the whole of the evidence adduced, circumstantial 
evidence being sufficient, as distinctly admitted indeed by 
Brihaspati, (c) This principle has been followed by the 
Privy Council in Eeiuan Prasad v. Radha Bibi and iu 
other cases, and, in effect, supersedes the artificial rules of 
the Hindi! Law {d) — rules, as Jagannfrtha points out (Coleb. 


(a) “ When brothers living apart separately perform the daily cere- 
monies of Naivedya and Vaisvadeva and have separate house and other 
property, they may be considered separated.” Q. 685, Poona, 17th 
August 1849, MS. Although three brothers may have had un- 
divided family property some jyrimd fade improbability of their 
continuing joint arises from their respectively carrying on the pro- 
fession of pleaders in three different places, Bhagirthibai v. Qada- 
aldvrav, Bom. H. C. P. J. 1880, p. 126. 

(5) Separate trading and separate acquisition are not proof of 
partition, VedavcLlli v. Narayana, I. L. B. 2 Mad. 19. 

(c) See Dayabhaga, Chap. XIV. p. 8; Stokes, H. L. B. 362; see 
also Borr. Col. Lith. 264 ; Morley’s Dig. Partition, pp. 484, 485 ; 2 
Macn. H. L. 152 ; Ruvee Bhudr v. RoopshunkeVy 2 Borr. 713 ; Sheshapa 
et al V. Igapa bin Surapa, R. A. No. 12 of 1873, Bom. H. C. P. J. F. 
for 1876, p. 37. 

(d) In Lalla Mohabeer Pershad et al v. Musst. Kundun Koowar, 
8 C. W. R., 116 C. E>. there is a case of a coparcenary converted by 
agreement into a simple mercantile partnership, in a judgment, 
affirmed by the Privy Council, Boorga Pershad et al v. Musst. Kundun 
Koowar, 21 C* W* R. 214, S. C., L. R. 1 1. A* 55. See D^yabhAga, 
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Dig., Bk. V., T. 389/, Comm, ad fin,), drawn from texts 

founded on reason, not revelation, leaving room for tlie 
admission of presumptive proof. {a) 

Chap. XL Seo. 1, p. .30 ; Stokes, H. L. B. 311; Str. H. L. 395. Sepa- 
ration for fifty years was pronounced proof ofa partition. See below, 
page 692. 

(fi) In his essay “On the Deficiencies, &c.,’* the late Prof. Gold- 
stiicker objected to what he called “ the summary rejection as legal 
proof of all and each of the signs of separation.” If by “ legal proof ” 
the Professor meant evidence forming a fit ground for inference, he 
went much beyond the statement he was criticising. If by “legal 
proof” he meant “conclusive proof,” then tlie criticism is unfair only 
in substituting “ the rejection of all and each,” for a denial that any 
particular group of signs can, apart from its logically evidential 
weight, be conclusive. Jagannatha, in Coleb. Dig., after a discussion 
of the various signs of partition, which shows that they have severally 
a probative but not a conclusive force, winds up by saying “ The 
texts are founded on reason, and the several arguments on each 
being equal, presumptive proof may be admitted on failure of written 
and oral evidence.” Bk. Y. Chap. VI. ad fin. In tho same sense 
Mitramisra says of the several indications enumerated by N&rada, 
“ It is not to be supposed that the inference arises only when all 
these jointly subsist, the intention is that the inference arises from all 
or some of them, the text being based on reason,” Yiram. 262. On 
tho difference between actual proof and a mere “ Adyidiarana*' {i. e. 
Ud-dharana) or indication, see the remark of Ellis,. 2 Str. H. L, 392, 
who, at p. 398, says that the weight to be given to such tokens is 
“ one of tho many points reserved by the Hindfi Law for equitable 
judgment.” In Amhikci Dai v. Sivkhmoiii Kaar et at, I. L. R. 1 All. 
4*37, a definition of shares, separate entries of the parceners’ names as 
owners of those shares in the Government records, and the substitu- 
tion on their deaths of their respective sons’ names, were held 
insufficient, in the absence of evidence of separate enjoyment of 
profits, to prove partition. This is perhaps an extreme case, refer- 
ence being made to Appovier v. Bama Subba Aiyan^ 11 M. I. A. at p. 
89, and to the separate contracts with the Government constituted 
by the separate entries of the parceners' names for several shares ; 
but on the whole evidence the Court thought the intention to divide 
must have been abandoned. See B. S. Venkata Gopala Narasimha v. 
R- S. Lakshmi Venkama Roy^ 3 Beng. L. R. 41 P, C. ; Baboo Doorga 
Pershad v. Musst. Kimdun Koowar, L. R. 1 1. A. at p. 70; Pragddsv. 
Kishen, I. L. R. 1 All. 503. 
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On the other hand, from the separate possession, by indi- 
vidual members of a family, of portions of the property once 
held in common, a presumption, though not an indisputable 
presumption, of partition arises. (a) This presumption is 
strengthened by length of time, and Narada, Pt. II. Chap. 
XIII, si. 41, (&) states, that a continuous separation for ten 
years is a proof of partition. This verse is quoted in the Smriti 
Chandrika, Chap. XVI. as from Katyayana; and in the 
Sarasvati Vilasa, Secs. 34, 811, as from the same source. In 
the latter work there is a long discussion of the means of 
proof of partition ending with a statement that where there 
is positive direct evidence, that is to be relied on ; in its 
absence efficient causes, such as transactions which involve 
separateness of interests inconsistent with a continued 
union ; and finally what are called memorial causes, as the 
separate performance of religious ceremonies, which, continu- 
ed for a period of ten years, become effective in producing 
separation. This seems but another way of saying that a 


(a) See above, p. 681, 690. 

{h) A various reading of Narada, Part II. Chap. XIII. si. 36, 
gives hhoga by enjoyment or record,’^ instead o{"bhdga 

record of division.’* See Coleb. Mit. Chap. II. See. 12, 
p. 3 note, Stokes H. L. B, 467, and the case of Bharangowda v. 
Sivangowda et al, S. A. No. 356 of 1873, Bom. H C. P. J. F. for 1874, 
p. 184. Ten years is the period prescribed by Manu (Chap. VIII. 148) 
as that by which ownership is lost through adverse possession, but 
his rule docs not give a prescriptive title to encroachments on land, or 
to public property, that of an infant, a pledge or a deposit (VIII. 149). 
Gautama also (Chap. XII. para. 37) gives ten years as the period of 
prescription except in favour of Srotriyas, ascetics and Government 
officers ; but ho excludes land as well as females and animals from 
the rule. That the right to land was widely regarded as imprescrip- 
tible in the customary law has been shown above, p. 172 ; see too 
below, Sec. 5 B. Why female slaves should have been excepted from 
the general rule is less easy to explain, perhaps because of the 
more positive identification possible in tbeir cases than in those 
of ordinary chattels. YA-juavalkya, II. 24, assigns twenty years for 
land and ten years for moveables. See Laluhhdi Surchand v. Bdi 
Amrift I. L. R. 2 Bom. at p. 307 ss. 
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presumption, weak at first, grows in strength with a repeti- 
tion or continuance of the facts that give rise to it, until it 
becomes conclusive. 

The fact that certain portions are admittedly held in 
severalty does not, it has been said, rebut the presumption of 
non-partition as to the rest of the family property, (a) and 
separate enjoyment merely as a matter of arrangement for 
the convenience of the family will not constitute partition. (6) 
This is the normal condition of a Khoti estate in Ratnagiri, 
and will not prove a partition as intended to be permanent, 
as held in Bahdshet v. Jlrshet (c) This last decision must, 
so far as it extends, qualify the rulings in Musst. 
Mohroo Kooeree v. Musst. Gunsoo Kooeree et al, (d) Shib 
Naraln Bose v. Bam 'NUlhee Bose et al, (e) and the old case 
of Bu vee Bhudr v. BoopshunJmr Shunlcurjee et al, (/) in which 
separate collections, and even a division of the income derived 
from a village, were held to be sufficient proofs of a partition. 
Even if, for common convenience, the parties took the profits 
of an estate in certain defined shares, still it would not be 
conclusive evidence of a separation, (g) Nor would false 
statements made by the parties for their common benefit, {h) 

(а) Sreeram Ghose et al v. Sreenath Dutt Chowdhry et al, 7 C. W. R. 
451 C. R. 

(б) Musst. JosodaKoonwur Y. Gowrie Byjonath Sohaesingt 6 C. W. R. 
144 C. R. 

(c) 5 Bom. H. C. R. 71 A. C. J. * 

id) 8 C. W. R. 385 C. R. 

(e) 9 ibid. 88. 

(f) 2Borr. 713. 

ig) JSariparsad v. Bapuji KirpashankaVf S. A. N.o. 150 of 1872, Bom. 
H. 0. P. J. P. for 1872. No. 134; Vinayek Lakshaman et al v. Chimna‘ 
bai, R. A. No. 44 of 1876, ibid, for 1877, p. 170 ; Sakho Narayan v. 
Narayan Bhikhaji, 6 Bom. H. 0. R. 238 A. C. J. 

(k) Musst. Phooljhuree KooerY. Ram Pershun Singh et al, 17 W. R. 
102 C. R. 
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In Sonatun By sack y, Sreemutty Jug atsoondree Bosses {a) the 
Privy Council say, their Lordships are very clearly of 
opinion that the mere division of income for the convenience 
probably of the different members of the family did not 
amount to a division of the family/^ Bo as to mortgaged 
property redeemed by one member and then held by him 
exclusively for 20 years, {b) In a recent case it was held that 
a decree, which had on an agreement between the co-owners 
awarded to the one two -fifths and to the other three -fifths 
of a village, was not to be deemed an adjudication of partition 
in a subsequent suit between the representatives of the 
parties, (c) If it effected a severance of the rights it would 
apparently constitute a partition, but not if it merely defined 
the proportions of the interests, (d) 

Where there had been a really exclusive enjoyment of any 
portion of the patrimony, a suit would, it was said, ordina- 
rily be barred by the Limitation Act, XIV. of 1859, Sec. I., 
para, 13, after the lapse of twelve years, (e) and as to the 
general principle, it would seem that the older Bombay 
decision was more strictly in accordance than the recent ones 
with the Hindi! Law as viewed by native commentators, 
A division of the proceeds is a recognized mode of distribu- 


(a) 8 M, I. A. at p. 86. 

{b) Balu bin Bapurao v. Narayen Bliivrao, P. J. 1874, p. 132. 

(e) SamatsanyY. Shiv asanpji and Ramsangjiy Bom, 11. C. P. J. 1882, 
p. 404. 

(d) Jay Narayan Giri v. Girishchundar Myti, I. L. R. 4 Calc. 434. 
See the cases referred to above, and Sec. 7 A. 1 & below. It may be 
doubted whether this refinement would be admitted by a purely 
Hindi! lawyer taking his stand on the principles stated in Rama 
Subayanna’s case. 

(c) Umbika Churn Shet v. Bhuggobutty Churn Shet et aZ, 3 C. W. R, 
173 C. R. ; Vidyashankar et al v. Ganpatram^ S. A. No. 260 of 1873, 
Bom. H. C. P. J. F. for 1875, p. 351 ; Shidojirav v. NaikojiraVy 10 Bom. 
H. C. R. 228, wherein it was held that the period during which the 
property was under attachment by Government, and during which 
neither party was in possession, is excluded from the operation of 
the Limitation Act (now Act XV. of 1877). 


UK. IT, f 40 2.] 


SBPAEATION, IMPLIED. 


69*5 


tion of the family property, see below, Sec. 7; and in the caae of 
Somangoudd v. Bharmangouda, (a) it was held that where a 
plaintiff admitted having had separate possession for sixteen 
years of a portion of the ancestral estate, it lay on him to* 
prove that the family had remained undivided.(6) Exclusive 


{a) 1 Bom. H. 0. E. 43. 

(ft) The Beparate possession being prima fade an exclusive posses^ 
sion as owner (In. Ev. Act, 1. of 1872, Sec. 110 ; Keval v. Vishnut Bom, 
H. 0. P. J. 1875, p. 368). It does not appear that th0 Hindft, like the* 
Boman, lawyers elaborated any very clear theory of possession, 
distinct from proprietorship, as itself conferring rights. In the 
Vyavahdra Maytlkha, Chap II. Sec. 2 (Stokes, H. L. B. 31), possession 
is regarded merely as a means of proof, comparatively valueless 
without a title otherwise established. A law of prescription, how- 
ever, is distinctly recognized, (Coleb. Dig. Bk. I. T. 113; Bk. V. T. 
395, 396,) defined for the Bombay Presidency by Reg. Y. of 1827 ; 
and in the case of conflicting titles possession gives him who holds 
it the preference. Coleb. Dig. Bk. I. T. 128 sqq. In the case of 
Bajah Pedda Vencatapa v. Aroovala Roodrapa Naidoo, 2 M. I. A. 504, 
it is laid down that “ the title of possession must prevail until a 
good title is shown to the contrary.*’ This is an adoption of the 
English law, the doctrine of which on this point, as Sir T. Strange (1 
H. L. 38) observes, is substantially the same as that of theHindd 
Law. See to the same effect Pemrdj v. Narayan, I. L. R. 6 Bom. 215. 

The Hindu law generally requires in the case of material property 
a transfer of possession to complete a change of ownership, Y&jn. 
II. 27 ; -Narada, Pt. I. Chap. lY. paras. 4, 5 : but a right of entry or 
redemption may as such be transferred by mere contract, see Bat 
Suraj V. Balpatram, I. L. R. 6 Bom. 380, referring to Raja Saheh 
Prahlad Sen v. Bahoo Budhusing^ 12 M. I. A. 275, 307 ; Mathews et al v. 
Girdharlal Fatechand, 1 Bom. H. 0. R. 4 O. C. J. ; Kachu v. Kachoha, 
10 Bom . H. 0. R. 491 ; Vdsudev Sari v. Tdtia Ndrdyan, I. L. R. 6 Bom. 
887 ; and the cases cited in Lakshmandas v. Dasrat, I. L. R. 6 Bom. 175. 
In the last case the effect of non-possession and of registration in 
many different cases is discussed by Sir M. Westropp, C. J. See also 
Lalubhai v. Bai AmriU I. L. R. 2 Bom. 299, 331, 332. In Sobhagchand 
V. Bhaichand, I. L. R. 6 Bom. 193, the effect of pui'chase at a sale in 
execution of property already equitably charged is considered. 

Under the older English law transfer of possession was as neces- 
sary as under the Hindd law for a change of the right in re ; see BL 
Com. Bk. H. Chaps. X. XX. Butler’s note to Co. Lit. 330 ft. 
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possession for 30 years affords conclusive proof of partition 

Possession giving a preference to the mortgagee having it over 
one without it is sulficiently acquired by a bond fide attornment of 
the mortgagor as tenant to the mortgagee, Anunt Bapu v. Arjun Gondu, 
P. J. 1880, p. 293, The possession requisite to perfect a title may be 
acquired notwithstanding an irregularity in tBkmgit,Lilluy.Annaji, 
I. L. Bi. 5 Bom. 387. The mortgagee’s possession continued after 
payment of the mortgage debt does not necessarily become adverse, 
Bahia v. Vishnu Ballal Thakur, Bom. H. C. P. J. F. of 1880, p; 294 ; 
Comp. Steele, L. C. 72; and on Pledges, pp. 251 ss. 

As to possessory actions there have been very conflicting decisions. 
Compare Kltajah Enaetoollali v. Kishen Soondur et al, 8 C. W. R. 
386 C. R., with Musst. Tukroonissa Begum et al v. Muset. Mogul Jan 
Bebee, 8 ibid. p. 370 ; Kalee Chimder Sein et al v. Adoo Shaikh et al, 9 
C. W. R. 602 C. R., and Kunbi Komapen Kurupu v. Changarachan 
Kandil, 2 M. H. 0. R. 313 ; and see also Rddha Bulliib Gossain et al 
V. Kishen Govind Gossain, 9 C. W. R., 71 C. R.; and George Clarke v. 
Bindavun Chunder Sircar et al, C. W. R. Special Number, p. 20. The 
Specific Relief Act, I, of 1877, Sec. 9, gives a summary remedy 
to one dispossesed illegally, see Saydji v. Mdmji, I. L R. 5 Bom. 446. 
A jurisdiction in such cases is given to Mamlatdars by Bombay Act 
III. of 1876. The present Limitation Act is Act XV. of 1877. 

The relations of different parties concerned in a dispossession are 
discussed in Virjivandas v. Mahomed Ali Khan, I. L. R. 6 Bom. 208. 
A possession acquired permissively or by tenancy does not become 
adverse by mere non-payment of rent for more than 12 years. It 
must have become distinctly adverse and remained so for 12 years^ 
in order that a claim for recovery may be barred. See the Limita- 
tion Act, XV. of 1877, Sched. II. Arts. 139, 144; Radha Govind v. 

decided by the Privy Council on 6th July 1880; Ramchandra 
Govind v. Vdmanji, Bom. H. C. P. J. 1881, p. 198. 

In many cases of so-called tenancy in India it may be remarked 
the possession of the land is not really intended to be given to the 
cultivator. He is, especially where the produce is divided, rather in 
the position of a colonus or of a farmer, as in the earlier English law, 
(see Bracton, 27 b 220, Butler’s note to Co. Li. 330 b ; BI. Com. Bk. 
III. Oh, IX. and Oh. XI.) with a license to enter and use the land but 
no interest in the land itself, only a personal right against the owner 
should the latter eject him. See Venkaidchajam Chetti v. Andiappan 
Ambalam, I. L. R. 2 Mad. 232. On the other hand payments are 
sometimes made by “ tenants” who do not hold by a derivative title 
from their over-lord, and where there is not really a “reversion,’' 
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and bars an action for further partition, (a) In Ana'ndrdo 
Padaji V. Shidooji Anandrdo {b) one member of a Vatand^lr 
family had Exclusively held the Vatan lands and another the 
personal emoluments for 30 years, (c) It was held that this 
raised a presumption of partition, and in Sitdrdm Vdsudev v. 
Khanderdo (d) it was ruled, that where there had been a sepa- 
ration of residence and non-participation by the plain tilF 
for more than 30 years before Act IX. of 1871 came into 
operation, an exclusive prescriptive title had been acquired 
by the defendant, under Eeg. V. of 1827. The learned 
Judges in this last case must have supposed that there had 
been an exclusive possession held, in good faith, as sole 
proprietor for 30 years, as otherwise the possession by one 
joint tenant would. have been the possession of all. (e) 

there never having been a lease. The possession is that of owners 
subject only to a rate or quit-rent. See Bhdakardppd v. The 
CoUectoh* of North Canara, I. L. R. 3 Bom. at pp. 5*45, 564 ; Bdhdji v. 
Ndrdydn, ib. 340, and the cases there referred to. 

(а) Girdhur Furshotum et al v. Govind et aly 7 Harr. 37 1 ; Bhana 
Govind Guram v. Vithoji Ladoji GuraviyS Bora. H. C. R. 170 A. 0. J. ; 
C. D. Rane et al y. G, R. Rane, 3 ibid. 173 A. C J. ; Svamiraya* 
charya v. the Heirs of MoOdgalacharya et aly S. A. No. 94 of 1872, Bom. 
H. C. P. J. F. for 1875, p. 89, and the File for 1876, p. 132. 
Acquiescence in a distribution for 19 years was held conclusive in 
Linga Mulloo Pitchanna v. L. M, Goruppoy M. S. D. A. Dec. for 1859, 
p. 84. Under Act. XV. of 1877, Sec. 25, the title by possession held 
continuously will generally be completed by limitation concurrently 
with the extinction of the right to sue. 

(б) S. A. No. 453 of 1871, Bom. H. C. P. J. F. for 1872. 

(c) Bharangowda v. Sivangowda et al, supra, p. 692. 

{d) 1. L. R. 1 Bom. 286. 

(e) See above, p. 633 ; 16 Yin. Abridgt. 456 ; Or. Dig. Tit. XXXT. 
Ch. II.; 2 Sm. L. 0. 606 ss. ; 2. Ev. Pothier, 127 ; Denys v. Shuckburgh, 
5 Jur. N, S. 21 ; Murray v. Hall, 18 L. J. C. P. 161 ; Luehman Singh v. 
Shumshere Singh, L. R. 2 I. A. 58 ; Runjeet Singh et al y. Kooer Gujraj 
Singh, L. R. 1 1, A. 9. 

As to absolutely exclusive possession being necessary to constitute 
a bar against coparceners, see above, p. 633 ; Shidoji v. Naikoji, 10 B H . 
C. R. 228, quoting K, Suhhaiya v. K. Rajesvara, 4 M.H. C. K. 357 ; 
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Under Act XV. of 1877, Sch. IL, Art. 127, time is counted 
for limitation against a claimant of a share only from his 
knowing of his exclusion, (a) 

§ 4 B. The separation may be general or partial, i. e. it 
may extend to a partition of the whole of the property, or 
only to a portion of it. (h) In the latter case the mutual rights 

Atmaram Baji v. Madhavrao Bapuji, Bom. H. C. P. J. 1880, p. 311 ; Kazi 
Ahmed v. Moro Kashav, Bom. H. C. P. J. 1878, p. 120. In Ram- 
Chandra v. Venkatrao^ I. L. R. 6 Bom. at p. 600, it was stated as a 
ground for inferring non-partition between the parties ** that each is 
in enjoyment of some portion of the family property.” 

The Hindu Law of prescription is considered in the case of 
Moro Vishvandth ei al v. Ganesh Vithal et al, 10 Bom. H. 0. R. 444. 
The law of proscription under the Regulation is further discussed in 
the case of Rambhat v. The Collector of Poona, at I. L. R. 1 Bom. 592; 
and see above, Book I. Introduction, pages 73, 172 ; also Thakur 
Dmryao Singh v. Thakur Davi Singh, 13 B. L. R. 165, S. C., L. R. 
1 I. A. 1. 

Under the older Roman Law there was no usucapion of provincial 
land ; but it might be acquired by a longi temporis prescripHo of 10 
years during the presence of the former proprietor and of 20 years 
during his absence. (Comp. Yajn. II 24 ; Manu VIII. 147 ; Narada, 
Pt. I. Ch. IV . paras. 6, 7.) This was, by Justinian, made the universal 
law. He added a general prescription of. 30 years free from the condi- 
tion of an initial title provided the possession had begun in good faith, 
Cod. L. 7 ; 39, 8. See Poste’s Gains, pp. 159, 160. This is the original 
source of the term prescribed in Bom. Reg. V. of 1827, Sec. 1. See 

West’s Bombay Code ad loc., and Savigny’s Syst. Vol. III. 380. 

• » 

(a) Haii v. Marutl, I. L. R. 6 Bom. 741. 

{h) Rewun Reread v. Musst. Radlm Beehy, 4 M. I. A. 137 ; Appovier 
V. Rama Subba Aiyan et al, 11 ibid. 75; 2 Str. H. L. .377, 380, 387. 
A partition carried out partly in foreign territory was completed in 
British territory, Kan Yesaji v. Ramchandra Bhimaji Nahm, Bom. H. 
0. P. J. for 1878, p. 151. In Manjandtha v. Ndrdyan, I. L. R. 5 Mad. 
362, the case is dealt with of a claim to partition by a representative 
of one branch against the representative of another after partial parti- 
tions. These having been obtained by younger members during their 
fathers lives and membership with others of a joint family could not 
properly have been enforced, see pp. 657, 661, and comp. p. 701. It is 
only when no progenitor in his own branch intervenes that a junior 
has an unqualified right to a severance of his share. The share due 
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and duties of the former coparceners in relation to the 
undivided residue of the estate remain generally as before 
partition, (a) If there be a conversion of the joint tenancy 
of an undivided family into a tenancy in common of the 
members of that undivided family the undivided family 
becomes a divided family with reference to the property that 
is the subject of that agreement. (&) A partial division, 
however, cannot be enforced : the coparcener must claim the 
whole of his share, (c) See below ^ Liabilities on Inherit- 
ance.’ 

to each branch and sub-branch was held to be what it would have 
been had there been no partition, since the right centred in a single 
ancestor, minus so much as had in the partial partitions been pre- 
viously given to members of such branch or sub-branch. According 
to the theory of those who regard a partial partition as involving a 
general partition and partial reunion, each branch and sub-branch in 
the case just discussed would be regarded as having rejoined with a 
share diminished by the sub-share of the severed member. There 
would then be room for an application of the principle stated in the 
Yyav. May. quoted above, p. 143 ; and equally so in the case of a 
reunion of one of two or more brothers who as a group had pre- 
viously left the family and also separated inter se. One such bring- 
ing back but a third of what his branch had taken out could not be 
allowed to claim a repartition and the full share of his branch in the 
reunited estate, already diminished by two-thirds of that share. By 
treating the relative claims as subject to deduction as in the case 
quoted, a result is brought out identical with that contended for in 
the Maydkha, if ancestral estate only is in question. It is in this 
sense that the reunited parcener “ is remitted to his former status.” 

(a) Ramabai v. Jogan Soorybhan et al, S. A. No. 260 of 1871, Bom. 
H. C. P. J. P. for 1873, No. 35. In Atmdrdm Bdji v. Madhavrav 
Bapuji, Bom. H. G. P. J. F. for 1880, p, 31, it was held that a 
family house reserved from partition was open to a supplemental 
partition, and that a family arrangement, if not shown to have been 
abandoned, was enforcible, though not acted on. 

(5) Lord Westbury in Appovier v. Rama Subha Aiyartf 11 M I. A. 
75. See also Timmi Reddy v. Achamma, 2 M. H. C. R- 325. 

(c) Dadjee Deorav v. Vital DeoraVn Bom. Sel. Ca. 172 ; Ragrindrapa 
V. SoohapUf S. A. No. 3948, 27th September 1858 ; Ndndbhdi v. Ndthd^ 
bhdif 7 Bom. H'. C. R. 46 A. C. J ; Jaifaram Bechur v. Bai Gungot 8 ibid. 
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It sometimes happens that litigation occurs as to a 
particular part of a joint estate without the existence of the 
remainder being disclosed, (a) In such cases the property 
in suit is naturally treated as the whole estate. Sometimes 
the whole of the interests of the members of a joint family 
in a defined property, as for instance in a hakk/^ have been 
sold to several persons who become litigants. In such a 
case (b) it seems to have been tacitly assumed that the pur- 
chasers and mortgagees, by dealing with the parceners for their 
several interests in the fragment of the whole family property 
as distinct from the remainder, recognized their capacity to 
enter into such transactions without a general partition, and 
the continuance of mutual rights and obligations arising out 
of the union of the family with respect to the residue of the 
common estate. The case was disposed of by reference to 
the respective aliquot shares to which the grantors were 
primd fade entitled, compared with each other and with 
those of the other members of the family. The latter members 
might however have claims which would diminish the primd 
facie shares of the grantors; and the determination of the 
rights inter se of grantees from one member or bi*anch, or 
between such grantees and their grantors, members of a 
joint family, must always be subordinate to the relative 
rights of such grantors and their coparceners in the joint 
estate, (c) * 

Though partial division is of very frequent occurrence in 
practice, the law books do not contain any special rules 


228 A. C. J; Trimbak Dikshit v. Narayan CHkshit, 11 ibid. 69; Mura- 
riapa v. Krishnapa et al, S. A. No. 372 of 1872, Bom. H. 0. P. J. F. for 
1873, No. 15; Mahadew et al v. Trimbuk Gopal, S. A. 90 of 1872, ibid. 
No. 127 ; Bajyram Vithal v, Atmaram Vithal, Bom. H. C. P. J. 1881, 
p. 302. Comp. Parbati Churn Deb v. Ainud Deen, I. L. E. 7 Calc. 677. 

{a) Vdnder Bhat v. Venktesh, 10 Bom. H. C. R. at pp. 158, 159, 162. 

(5) Galla Motirarn v. Naro Balkrishna, Bom. H. C. P. J. F. for 1878, 
p. 69. 

i^c) See RakJmoji v. Tatia, Bom. H. C. P. J. F. for 1880, p. 188. 
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on the subject, (a) But that it is not a mere modem inno- 
vation may be inferred from the passages relating to 
'Naturally Indivisible Property’ in the older Smritis, {b) 
In the absence of definite authorities, it is necessary to fall 
back here, as in other cases, on general principles and on 
actual decisions. Lands assigned for the subsistence of a 
widow or disqualified member are commonly reserved for 
future partition. Property left undivided, because mort- 
gaged, was redeemed by the widow of one Q.f the parties to 
the partition. She died and her daughter succeeded, but 
was compelled to give up the property redeemed to the son 
of one of her father’s coparceners on a recoupment of the 
expenses of redemption, (c) So also where there had been a 
former suit for partition excluding a portion mortgaged, (d) 
So as to a part advisedly reserved for common enjoyment, (e) 
Limitation does not. operate in such a case until, by 
exclusive possession as sole owner, one branch becomes 
entitled by prescription, (/) 


(a) Partial partition cannot, it was said, be decreed except by con- 
sent, Radha Churn Dans v. Kripa Smdhu Doss, I. L. R. 5 Cal. 474. 

(b) “A remainder of an estate being undivided is not deemed 
disproof of a partition, - for it frequently happens that disunited 
co-heirs have (retain) some joint property,” Jag. in Coleb. Big. Bk. 
V. T. 387, Comm., ad Jin. Though partition may by accident have 
been incomplete, the parties are then in status divided, Smriti Chan- 
drik&. Chap. XIV. para. 10. See above, pp. 681, 684, 692. 

(c) Khondaji Bhavani v. Salu Shivram, S. A. No. 199 of 1874, Bom. 
H. C. P. J. P. for 1875, p. 60, following Balkrishna Vithal et al v. Hari 
Shunker, 8 Bom. H. C. R. 64 A. C. J. 

(d) 'Sdrdyan Bdbdji v. Pdndurang- Rdmchandra et al, 12 Bom. H. C. 
R. 148. 

(e) Gopdldchdrya v. Keshan Daji, S. A. No. 240 of 1876, Bom. H. 
0. P. J. P. for 1876, p. 244. 

if) Swdmirdydchdri v. The Heirs of MoodgalacMryi ef al, S. A. No. 
94 of 1872, Bom. H. C. P. J. P. for 1875, p. 89, and the Pile for 1876, 
p. 132 ; Salu et al v. Yemaji, S. A. No. 291 of 1873, ibid, for 1873, 
p. 89 ; Devapa v. Ganpnya et al, S. A. No. 125 of 1877, ibid, for 1877, 
p. 194. 
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One of the most important questions arising in connexion 
with this subject is that of whether the law regulating the 
succession to an undivided or that applicable to a divided 
male^s estate regulates the devolution of an undivided 
residue. Mr. Colebrooke (a) states that opinions have 
differed on this subject, but that the former view seems 
preferable. Most of the Scistris (6) hold the same opinion, 
in favour of which the following considerations also may be 
urged. The law, which bases partition on the will of the 
coparceners, extends the partition no further than such will. 
If this extends only to a portion of the estate, their mutual 
rights and duties with respect to the remainder are unaltered. 
To the same effect is 1 Macn. H. L. 53. (c) It was said 
however that when an actual partition of part of a family 
estate had been proved it lay on those who asserted non- 
partition of the remainder (a banking business) to prove 
it. (d) 

§ 4 F. Partition final , — A partition once agreed to is 
final, {e) except in the case of a mistake or fraud, which 
has materially affected the distribution. In both cases a 


(a) 2 Str. H. L. 387. See p. 701, note (e). 

(b) See Bk. I. Chap. I. Sec. 2, Q. 9, 11, 14, 22; supray pp. 345, 347, 
349, 362. 

(c) Coleb. Dig. Bk. V. Chap. VIII. T. 431 Comm. ; Reimna Prasad 
V. Radha Bibiy 4 M. I. A. 137 ; Katama Natchiar v. The Rajah of Shiva- 
gungtty 9 M. I. A. 639 ; Timmi Reddy v. Achamay 2 M. H. C. R. 326 ; 
Maccandas v. Oanpatrao, Perry’s Or. Ca. 143. 

(d) JJmiashankar v. Bai RataUy Bom. H. 0. P. J. F. for 1878, p. 217, 
referring to Narayan Bahaji v. Nana Manohar, 7 Bom. R. 153 A. C. J. 
Comp. p. 633 5upra, and next note. 

(c) Mann IX. 47; Maharajah Hetnarainv. Baboo Mode arain Sing, 
7 M. I. A. 311 ; Rango Mairal v. Chinto Ganesh et aly S. A. No. 297 of 
1874, Bom. H. 0. P. J. F. for 1876, p. 74. A distribution acquiesced 
in will not be set aside, Kunnyah Pande et al v. Ram Dhun Pande, 9 S. 
D. A. R. N. W. P. for 1854, p. 383. 

But in the case of fraud or ignorance or of a part left undivided 
by arrangement, the Court will entertain a suit for partition of that 
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redistribution may be claimed by any parties injured^ which, 
however, extends only to the portion overlooked or fraudu- 
lently abstracted, (a) It is subject to a proportional deduc- 
tion from each coparcener^s share on the birth of a posthu,- 
moas son. (6) Misconduct in dealing with the common 
property to the injury of the co-sharers is a usual charge 
both in suits seeking to have a partition reopened and in 
those claiming a partition and an account. A partition is 
sometimes frandulently resorted to, or the incapacity of the 
debtor is set up, or sham debts are admitted, and sham 
securities executed, in order to cheat the creditors of one or 
more co-sharers. On the other hand creditors come for- 
ward with or without collusion on the part of particular 
coparceners, especially ex-managers, to claim a partition or 
a revised partition for the satisfaction of unjust claims. 
Many decisions have had for their aim to defeat such schemes 


residue, Ndrdyan Babaji et al v. Nana Manohar et al^ 7 Bom. H. C. R. 
at p. 178 A. 0. J. ; Lakshuman v. Krishna ji Ramajee et al, S. A. 
No. 289 of 1859, Bom. H. 0. P. J. F. for 1870. 

Where shares of co-sharers are defined so as to consist solely of 
particular parts of the family property, but it is not actually divided 
in specie, the brothers are severally entitled to the shares as so defined 
notwithstanding subsequent changes in value, Amrit Rav Vindyakv, 
Abdji Haibat, Bom. H. C. P. J. for 1878, p. 293. 

(a) Mit. Chap. I. Sec. 9, paras. 1 and 2 ; Stokes, H. L. B. 404 ; 
May. Chap. IV, Sec. 7, paras. 24 and 26; Stokes, H. L. B. 79. So, in 
the Roman law, a partition, really incomplete, though supposed to be 
complete, does not prevent the coparceners from afterwards claiming 
their further shares, because the provisional partition, without an 
abandonment of rights, is not juridically binding on them ; Sav. 
Syst. III. 411. Compare the Smriti Chandrikd, Chap. XIY.' paras. 7, 
11 ff. When a previous partition has taken place, the burden of 
proving, in a subsequent suit, that the property* of which a division 
is sought, remained undivided, rests on the plaintiff, Ndrdyan Bdbdji 
et al V. Ndnd Manohar et al, 7 Bom. H. C. R. 163 A. C. J. ; Maruti 
et al V. Vishwandth, S. A. No. 233 of 1877, Bom. H. 0. P. J. P. for 
1877, p. 347. 

See below, § 7, “ Duties and Rights arising on Partition." 
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on the one side or the other, consistently with the recog- 
nized principles of the Hindu law. (a) 

In Hindu as in English law, fraud vitiates every transac- 
tion. (b) It affords a ground for setting aside or rectifying 

(a) As to limitation see above, p. 633, 697. Under the older law of 
limitation a plaintiff had to show his own possession within 12 years. 
Under Act. IX. of 1871 he could sue within 12 years of the posses- 
sion challenged by him having become adverse, by the denial of a 
claim actually made by him. Possession by the Collector to protect 
the land revenue was not deemed adverse to the real proprietor, 
J2ao Kasan Singh v. Raja Bahar AH Khan, L. R. 9 I. A. 99. The law 
is the same under the Limitation Act, XV. of 1877, Sch. II. Art. 127, 
the time being counted from knowledge of exclusion. As to the coal- 
escence of rights arising from sequence of possession by legal succes- 
sion or privity but not without it, see Domat, C. L. vol. 1. pp. 874, 
875, and the cases referred to in Asher v. Whitlock, L. R. 1 Q. B. 1. 
The prescriptive title arising under section 28 of the Limitation Act is 
not created for the last of a series of mere possessors not connected 
by a legal derivation of right from the first to the last. It is only the 
original right that is extinguished by discontinuance of possession un- 
der Schedule II. Art, 142. If mere accidental instances of possession 
might be combined, each in turn would properly be connected with the 
original rightful possession, and being derived out of it would not avail 
for a greater interest than could be based on an accompanying title, 
which in such a case would not exist. That mere non-enjoyment is 
not equivalent to exclusion giving an adverse character to another 
parcener’s possession, is shown by the case of Vishnu Vishvanath v. 
Ramchandra Narhar, Bo. H. C. P. J. 1883, p. 53. There a sole 
enjoyment of immoveable property by one brother for about 30 years, 
was followed by a partial partition, and that by a suit 7 or 8 years 
afterwards, which was not pronounced unsustainable. In Hanaji 
Chhiba v. Valabh Chhiba, Bo. H. C. P. J. 1883, p. 57, the common case 
is referred to of a son’s going away for several years to gain his 
livelihood, leaving his father and brothers in sole enjoyment but on 
a joint right. This it was thought would not cause even Act XIV. of 
1869 to bar a subsequent claim. See above, pp. 675, 685, 687, 695. 

(5) Mann YIII. 165 ; Coleb. Dig. Bk. lY. T. 184 ; Yyav. May. 
Chap. IX. para. 10; Vaman Ramchandra v. Dhondiba KrislmajU I. L. 
R. 4 Bom. 126, 153; Bayahai v. Bald, 7 Bom. H. C. B. 1, 22, 23, 
App. ; Bdldrdm Nemchand v. Appa, 9 Bom. H. 0. R. 121, 146, 147 ; 
Khushdlbhai Narsidds v. Kabhai Jordbhai, Bom. H, C. P. J. 1881, 
p. 231. 
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a partition, equally with any other transaction by which one 
parcener may endeavour, with or without assistance, to gain 
an unfair advantage at the cost of the others. But neither 
is the coparcenership allowed to be made a means of 
cheating outsiders who have engaged in transactions with 
particular members of the family. In Khushalbhai v. 
Kabhaif (a) a partition was set aside on the ground that a 
parcener had been unfairly used by his brothers. But in 
Bengal a nephew was allowed to profit by his suppression of 
a will which prevented his uncle^s widow from adopting. (6) 
In some instances individual coparceners ha^e affected, 
contrary to the law of the Mitakshara (Chap. I. Sec. 1, pi. 30, 
Stokes, H. L. B. 370) to sell or mortgage the common pro- 
perty or particular parts of it. The Privy Council have as 
to brethren adhered to the Mitakshara : — Between undi- 
vided coparceners, there can be no alienation by one without 
the consent of the other, (c) at the same time that effect 
is given to the principle laid down by James, L. J., in 8^ud 
Tiiffiizzool V. livglioonath Pershacly (d) that the undivided 
share is property that a creditor can make available for 
payment of his claim, (e) A purchaser of an undivided 
share, though not entitled to any particular portion of the 
estate, can sue' for a partition on the same terms as his 
vendor, and in the partition effect is to be given, so far as 
justice allows, to the particular transaction with the vendee 
or the mortgagee. (/) Neither therefore is a partition 

(a) Supra, p. 704, note (&). 

{b) See above, p. 368. 

(c) Musst. Cheetha v. B. Miheen Lull, 11 M. I. A. 369. In Englanda 
covenant by a joint tenant to sell severs the joint tenancy in equity 
as regards his share. Brown v. Randle, 3 Yes. 257 ; see supra, Bk. II. 
lutrod. Sec. 4 C. 

(d) 14 M. I. A. at p. 40. 

(e) As to gift and devise see Ganguhai et al v. Ramanna, 3 Bom. H. 
C. B. 66 A. 0. J. ; see p. 632, note (d). This agrees with the English 
law as to a joint tenancy, Co. Lit. 185 b. 

(/) JJddrdm Sitdrdm v. Rdnu Pdnduji et al, 11 Bom. H. C. B. 76; 
Vitbal Pdndurang et al v. Purshottam Ramchandra et al, S. A. No. 3 of 
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actually made allowed to defraud him, (a) But to prevent 
a converse fraud the purchaser from a single member must, 
in his suit, join all the members as defendants, (b) If the 
undivided coparcener is in sole possession, which he trans- 
fers to a vendee, the vendee may retain such possession as 
tenant in common with the other coparceners. («) A 
contrary rule would tend to frauds on innocent purchasers. 
Until their several rights are ascertained the whole undi- 
vided property may be attached by a judgment creditor of 
one coparcener, (i) and if a coparcener's share be sold in 
execution, the purchaser acquires a right to demand a 
partition from the other coparceners, (e) though not more, 
even when the managing member has been sued only in his 
individual capacity, (f) Though in particular circumstances 
the manager may be held to have represented the whole 
family, (g) yet a suit for partition is generally necessary ; 
since the sale of his interest as such as answerable for the 

1876, Bom. H. C. P. J. F. for 1876, p. 77 ; Devapa et al v. Hemsheti 
Shivapa, S. A. No. 384 of 1874, ibid, p. 93 ; Bal Tulsa v. Bhaiji Adam 
Abraham^ Bom, H. 0. P. J. F. for 1878, p. 263. 

(a) See above, p. 664, 

(ft) Sit dr dm Chandrashekhar v. Sitdram Abdji, S. A. No. 379 of 1874, 
Bom. H. C. P. J F. for 1875, p. 140. 

(c) Kariapa Irapa v. Irapa Solbapa et al, S. A. No. 231 of 1875, 
Bom. H. C. P. J. F. for 1876, p. 9; Govind Narayan et al v. Va^udev 
Vinayak, I. L. R. 1 Bom. 95 ; compare Babaji v. Ramaji^ 2 Borr. R. 
698. 

(d) Goma Mahad Patil v. Gokaldds Khimji, I. L. R. 3 Bom. at 
p. 84. 

(e) Pandurung v. Bhaskar^ II Borr. R. 72; Keshav Sakharam Dadhe v. 
Lakshman Sakharam, Bom. H. C. P. J. F. for 1878, p. 123 ; Udaram 
Sitaram v. Rdnu Panduji et al, 11 Bom. H. C, R. 76. 

(/) See Mahdbaldyd-v. Timdyd, 12 Bom. H. C. R. 138; Venkataramay- 
yan v. Venkatasubramania, I. L. R. 1 Mad. 358 ; Pandurung Kamti v. 
Venktesh Pai, Bom. H. C. P. J. F. for 1879, p. 513. 

{g) See Narayan Gop v. Pandurung Ganu, I. L. R. 5 Bom. 685 ; 
Mayaram Secaram v. Jayvantrav Pandurung, Bom. H. C. P. J. F. 
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decree transfers no more than his share, (a) The purchaser 
has acquired the rights of one co-sharer. In that character 
he obtains the legal position of a tenant in common, {h) and 
if put in possession,, he may retain it in that character (tf) ; 
hut unless this has occurred the Court will not give him 
joint possession. He is put to his suit for a partition. So 
in a case of a mortgage improperly made and a suit thereon 
against the manager alone, (d) !l^ut a decree and execution,. 


for 18*74, p. 41 ; Gopal Anant Kamat v. Venkaji Narayan Kamat, 
Bom. H. 0. P. J. P. for 1879. p, 370; Ram Sevak Dasv. Rayhahar, 
I. L. R. 8 All. 72; Gaya Din v. Bunsi Kuar, ibid. p. 191;, 
Jogendro Deb Roy Kut \ . Funendro Deb Roy Kut, 14 Moo. I. A. atp. 376 ; 
Bissessur Lall Sahoo v. Maharajah Luchmessur Singhr L. R. 6 I. A. 236. 

(а) Harsahaimal v. Mahdraj Singh, I. L. B. 2 All. 294 ; Deen 
Dayal v. Jugdeep Narayan, L. R. 4 I. A. 247 ; Nanhak Joti v, Jaimangal 
Chaubey, I. L. R. 3 All. 294. 

(б) JJdaram Sitaram v. Rmu Panduji, 11 Bom. H. C. R. at p. 81. 

(c) Mahdbaldyd Parmaya et al v. Tlmdyd Appaya et al, 12 ibid, 138 
Bdbdji Lakshman et al v. Vasudev Vinayek, 1. L, R. 1 Bom. 95. Aa 
to separate possession by a united parcener see below. A purchaser 
at a Court sale can only seek for partition by suit ; he is not entitled 
to joint possession, Balaji Anant v. Ganesk Jarmrdharu, I. L. R. 5* 
Bom. at 500; Dugappa Shetiv. Venkat Ramnaya, ib. 493; Pandurung' 
Anandro y. Bhaskar Sadashiv, 11 Bo. H. 0. R 72 ; Krishnaji v, Sitaram, 
I. L. R 5 Bom. 496; contra Indrasa y. Sadu, ib. 505. See above,, 
p. 607. 

When one of two coparceners aliens to a stranger his share in* a 
piece of famfily property, the other may either exercise bis right of 
interdiction, or affirm the act and claim by partition to recover from 
the stranger that share to which the alienation cannot extend, and 
which has now become his separate property, Sripatti Chinn» 
Sanydsi Razu v. Sripatti S. Razu,^ I. K R. 5 Mad. 196. The right of 
interdiction does not seem to exist. 'By the strict Hindu 'Law a 
concurrence of all the coparceners is necessary to give effect to an 
alienation. By the decisions one coparcener may dispose of his 
interest against the will of the others, but an interest to be- 
ascertained by a general partition ; see Pandurang v. Bhaskar, supra. 

(d) Baji Shamraj Joshi r. Dev bin Babaji Jadhav, Bom. H. C. P. 

F, for 1879, p. 238. 
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against a father as representative of a family were held 
binding on his sons (a). See Babu Veen Daydl Ldl v. 
Babu Jugdeep Ndrdin Singh, (b) where, referring to Sada- 
hart Prasad Sahu v. Fool Bash Koer et al, {c) and Mahabeer 
Pershad v. Ramyad. Singh et al, (d) it was said that though 
the mortgage of an undivided share be invalid, yet execution 
may be had against it by a suit for partition by the pur- 
chaser in execution of the undivided share. This judgment 
established the seizable character of an undivided share (e) 
and a charge created by such attachment. In all such cases 
as these ejffect may be given to transactions approved by the 
law, and those disapproved may be defeated not only by 
means of a compulsory partition, but by the revision of one 
actually or fictitiously made. 

III. — Distribution of the Common Property. 

§ 5a. In a (suit for) partition the whole property of each 
member is presumed to belong to the common stock. (/) 
Every HindA family is presumably joint in food, worship, 
and estate, (g) The common property may be distributable 
or undistribu table. In both classes it may be : — 

(a) Ram Narayan hall v. Bhowani Prasad, I. L. R. 3 All. 443. 
As to the case ia which a father defendant may be held not to 
represent his infant sons, see Gurusdmi v. Chinna Mannar, I. L. R. 
5 Mad. 37, 42. 

(b) L. R. 4 1. A. 247. 

(c) 3 B. L. R. 31 F. B. 

(d) 12 B. L. R. 90. 

(e) Suraj BunseeKoer v. Sheo Prasad, L. R. 6 I. A. 88, 109; Vasudev 
Bhatv. Venkatesh Sanbhav, 10 Bora. H. 0. R. 139; Balajiv, Ganesh, I. 
L. R. 5 Bom. 499. Several of the decisions quoted in this paragraph 
have more or less distinctly been referred to different priniciples, but 
the purpose of the reference has generally been the prevention of fraud 
by moulding the Law of Partition to the exigencies of modern life. ■ 

(/) Luximom Raio Sadasew v. Mulldrow Baji, 2 Knapp P. 0. Ca. 60; 
Bapu Purshotam v. Shivlal Eamachandra, Bom. H. 0. P. J. 1879, p. 
571. As to debts due by or to the family, see below, § 7 b. 1. 

(flr) Neelkishto Deb Burmono v. Bser Chunder Thdkoor, 12 M. I. A. 540 ; 
JSfarayan Deshpande v. Andji Deshpande, I. L. R. 5 Bom. 130. 
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1, A grant to united parceners without distinction 

of shares, (a) 

2. Ancestral, which may again be : — 

a. Inherited, b. Or recovered. 

8. Self-acquired, 

2. a, — Ancestral inherited property , — Ancestral property, 
as amongst descendants, comprises property, transmitted 
in the direct male line from a common ancestor, and accre- 
tions to such property, made with the aid of the inherited 
ancestral estate. (6) In the absence of proof to the contrary 
it is assumed that a purchase by a member of a joint family 
is made on the joint account. (c) In R&jmohun Oossain v. 
Oourmohun Gossain, (cZ) the Privy Council say of the term 
ancestral in an agreement amongst brothers : — Ancestral is 
here employed in the sense of paternal, i, e, as mean- 


(а) Rddhdbdi v. Ndndrdv, I. L. R. 3 Bom. 151. 

(б) Bissessur Lull Sahoo v. Maharajah Luchmessur Singh, L. R. 6 I. 
A. 233. In a family descended as follows : — 

A 

. 

I I 

C Cl Cl 

having purchased property out of the profits of the family estate, it 

1 

was held that 0 was entitled as against to a moiety, Keshoo Tewaree 

a 

v. Ishree Tewaree et al, IST. W. P. R. for 1861, p. 565. Immoveable 
property purchased with the capital or profits of ancestral moveable 
property ranks as immoveable ancestral property, not as moveable. 
It cannot be disposed of by a father without the assent of his sons, 
and the latter may insist on partition, Shib Dayee v. Doorga Peraliad, 
4 N. W. P. 71. 

(c) Gopeekrist Gosani v. Gungapersaud, 6 M. I.’A. 63; Bissessur Lall 
Sahoo v. Maharajah Luchmessur Singh, L. R. 6 I. A. at p. 236. So 
Nathu V. Mahadu, Bom. H. C. P- if. 1879, p, 569. See below, 
‘ SeLT-ACQUIRED PttOPEETT.* 

(d) 8 M. L A. at p. 96. 
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ing the property of the father iu whatsoever manner or by 
whatsoever title the father had acquired it/^ To him it might 
be self-acquired^ but to the sons it was ancestral estate. Thus^ 
in the case of a father, head of a family, property inherited 
from his father or grandfather, is ancestral property, however 
acquired by its previous possessors. Ancestral property^ 
mortgaged by the father and sold in execution, is subject to 
the claim to partition of the sons, (a) In Gungoo Mull v. 
Bunseedhur, {h) three sons having inherited on the death 
of the father, and one of them having afterwards died, tho 
sons of a surviving brother were held to have an interest in 
the addition thus caused to their father’s share, enabling 
one of them to sue a purchaser in execution for the allotment 
to him of his proper portion. The Court say ; — The father 
has no more absolute and exclusive right in ancestral pro- 
perty, which devolves on him by his brother's death than 
he has in the like property, which he inherits from his 
father.^' The case seems to have been imperfectly brought 
before the Court. The family being joint, it does not appear 
how one of the three brothers could, on the death of another,, 
succeed to the whole instead of a moiety of bis share, or 
how one of his three sons could sue alone, or sue his father's 
judgment-creditor or execution -purchaser alone for his one- 
third share in his father's estate, without claiming a general 
partition of the family property. 

On the other hand, property inherited by a father from 
females, brothers, or collaterals, or directly from a great- 
great- grandfather, appears to be subject to the same 
rules as if self-acquired, (c) Ancestral property, in fact^ 


(a) LocJmn Singh et al v. Nemdharee Singh et al, 20 C. W. R. 170. 

(b) 1 N. W. P. R. 79. 

(c) Baboo Nund Coomar Lall et al v. Moulvie Razee-ood-deen Roosein, 
JO Beng. L. R. 183 S. C., 18 C. W. R. 477 ; Gooroochurn Doss et al v. 
Ooolukmoney Dossee, I Fult. 165 ; R. Nallatambi Chetti v. R. Makunda 
Chetti, 3 M. H. C. R. 455, 457. In Muttayan Chetti v. Sivagiri Zamin- 
dar, I. L. R. 3 Mad. at p. 375, it is said that property inherited from 
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may be said to be co-extensive with the objects of the 
apratihandhaddya, or ^ unobstructed inheritance : ' the con- 
trast drawn in the Sanskrit authorities is between pitrdrjit 


a mother, (which according to tho now prevailing doctrine would 
generally be looked on as inherited from her father, or some other 
male relative,) is not to be ranked in the same class with self-acquired. 
This, which may perhaps be regarded as extra- j udicial, is opposed 
to the judgment of Sir A. Bittlestone and the other authorities 
referred to in this note. The chief ground for the doctrine seems to 
be a passage in the Mit. Chap. L Sec. IV. para. 2, in which Vijn&ues- 
vara extends the condition of a separate acquisition’s having been 
made without detriment to the paternal estate by analogy to the 
maternal estate, which in some cases brothers inherit equally (Mit. 
Chap. II. Sec. XI. para. 2P). There is no inborn right of a son to a 
maternally as to a paternally descended estate. In the case of patri- 
mony the right is one of co-ownership, and it is this right only that 
qualifies the father’s ownership and power of disposition. It is on this 
that Vijnanesvara grounds the son’s right to an interdiction : in its 
absence the father might dispose of the ancestral as well as of the 
other propert}^ and a mother’s estate is not ancestral within the 
meaning of the Sanskrit terra, though for some purposes the ana- 
logy of the patrimony has been extended to it. These particular 
extensions imply a general difference in kind, and a usual incident 
of ownership is not to be extinguished without a clear rule to that 
end. The Majfikha in dealing with the Sanskrit text of Yajnavalkya, 
on whieh Vijfianesvara’s discussion is founded {see Vyav. May. Chap. 
IV. Sec. VII. para. 2£f; Yajn. II. 118) does not, any more than the 
text itself, mention a maternal heritage. In Sec. II. of the same 
Chapter, though it quotes a passage limiting “ daya” to the “ wealth 
of a father,” it says that father stands for ‘‘ relations in general,” but 
again in Sec. X , para. 26, it does not place the son’s inheritance to the 
mother’s property on an immediate participation by birth as in the case 
of the patrimony. On the theory of the woman’s estate being merely 
interpolated, the maternal grandson’s right may be called “ daya,” but 
not patrimonial. On the whole Jaganndtha’s reasoning seems to be 
the best. Complete ownership in him who takes an estate is the 
general principle of the Hindd law, modified only by the texts which 
dedicate ancestral and in part self-acquired lands to the nurture of the 
agnatic line of manes and descendants. Had Vijnanesvara recog- 
nized in the sons a joint ownership along with their mother in her 
separate estate it is unlikely that he should not have said so in the 
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acquired by fathers/^ and acquired by one’s self/^(a) 

The view, here sfcatecb agrees with that arrived at by Jagan- 
natha, (b) after a discussion of the contrary doctrines 
held by other lawyers, (c) This discussion itself shows, 
however, that there is much to be said on both sides, 
and the question must be regarded as one still in contro- 
versy. Those, who hold that all property descending to the 
father from relations ranks as ancestral property, interpret 
the text of Yajiiavalkya, (d) which relates to the grand- 
father’s property, as an example of the principle that all 
property, taken by right of afiSinity, (e) is to be regarded as 
ancestral. Those, on the other hand, who maintain that 
property regularly transmitted from ancestors in the male 
line, and that alone, is ancestral property, understand the 
text to imply affinity only of that closest kind which its 
terms necessarily import, namely that existing between an 

discussion by which he establishes their joint ownership with the 
father over ancestral property. The text of Ihijuavalkya, which 
declares the equal ownership of father and son, does not include a 
mother. {See Mit. Chap. I. Sec. Y. para. 13 H). The inheritance to 
her is rather by succession than by survivorship, {see Yyav. May. 
Chap. IV. Sec. II. paras. I, 2) and the estate which the son has not 
himself gained through joint ownersliip need not in his hands be 
subject to a joint ownership and the other incidents of an ancestral 
heritage. Amongst some of the tribes in the Panjab, property 
inlierited through the mother is excluded from the aggregate 
for partition. Amongst others all property of every kind is includ- 
ed. Panj. Cust. Law, Vol. II. 170. 

(a) Bk. I. Introd. p. (>5, 77, ss. A similar distinction is made by 
the Customary Law : see Steele, L. C. p. 53. 

{b) Coleb. Dig. Bk. Y. Chap. II. T. 103. “ What is received from 
the maternal grandfather must not be considered as having descend- 
ed from ancestors, but as acquired by the man himself.*' Coleb. Dig. 
Bk. II. Ch. IV. T. 28, Comm. 

(c) This view was approved and adopted in the case of B. Nund 
Comar Lall et al v. Mouhee Razee- ood-deen Hoosein et al, 18 0. W. R. 
477. 

{d) Mit. Chap. I. Sec. 5, para. 3. 

(e) See also Colebrooke, Dig. loc. cit 



bk.u,§5a.] distribution OF COMMON PROPERTY. 713 


ancestor and his first three descendants, (a) On consider- 
ing the former of these conflicting views, it presents this 
difficulty, that it assigns, in many cases, to a son equal 
power with his father over property which, but for his 
father’s taking it could never come to him, while, in the 
example given in the text, the intervention of the father 
is immaterial. The property held by a grandfather must 
come to his grandson, and that of a great-grandfather to 
his great-grandson, in the male line, whether the inter- 
vening descendants survive or not, whereas the property 
of a great-grandfather descends to his great-grandson, 
through his daughter, only it first inherited by his daughter’s 
son, (h) It may further be objected that tho equal right of 
the grandson with his father in the property of the grand' 
father is a supersession of the more aticieiit rule, supported 
by numerous texts, of the father’s independence and 
supremacy over his family and estate, (c) It would appear 


{a) Sea also Colebrookc, Dig. loa. c/7, sabjln^ In Kangra, ‘*by 
ancestral lauds is generally understood land once hold by tlie com- 
mon ancestor, not all land whatsoever iidierited by the donor” (to a 
daughter and her children), Panj. Gust. Law, Vol. II. p. 185. 

As the passage of Yajuavalkya, Mit. Chap. II. Sec. I. ])ara. 2, 
specifying the daughter is extended, ih. See. II. para. C, by the aid 
of Vishnu XV. 47, to a daughter’s son, hut no further. 


(c) See Niirada, Pt. I. Chap. III. paras. ^56. 40 ; Pt. II. Chap. IV. 
para. 4 ; Pt. II. Chap. V. para. 3,9 ; Maau IX. 104 ; Vyav. ]\lay. 
Chap. IV. Sec. I, pi. 4, o ; Stokes, il L. B. 43 ; Mit. Chap. 1. Sec. 
1, para. 24; Stokes, H. L. B, 375 The father api)cars in the earliest 
form of the law ta have had untjualHiod admiiiisbrativx power and 
to have had complete dominion over the family above, j)p. till, 2Sl, 
646). The rights of the manes at the same tinio made an alienation 
of the ancestral estate unlawful, and tho interest felt in a son as a 
continuator of the family sacra to he celebrated wnth indispensable 
offerings out of the patrimony {see Yishnu, Transl. 189) raised him 
first ill religion and then in law to a joint-ownership with his father- 
It became recognized far earlier than at Home that the imtria 
potestas in benignitate non in atrocitate conbisiit^** as tho highly affec- 
tionate character of the Hindds readily admitted sons to a })osition 
of secure equality in title, though not till afterwards in administra- 
90 H 
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dangerous to extend the supersession in the absence of 
explicit texts, on the strength of an interpretation. 


An objection, commonly urged against the second view, 
is that, by classing property inherited by the father from 
relations with self-acquired property, an undue extension 
is given to the latter term, since acquisition (arjana) implies 
an individual effort. Ja^annatha, 1. c., felicitously meets 
this objection by showing that such an extension must be 
allowed in other cases, such as those of a priest inheriting 
from his Yajamana, i. e. the person for whom he sacri- 

A 

fices, and of an Achurya or religious teacher inheriting from 
his pupil, (a) It is impossible to class such inheritances 
as ancestral property, since the text, by instancing a grand- 
father, whose relationship is one of blood, cannot imply the 


spiritual relationship existing bc'twccn a teacher and his 
pupil, or between a priest and his Yajamana. Though inher- 


ited therefore, such estates still rank in 


contradistinction to 


the pitrarjit,^' as svarjit^^ 

* 

becomes equivalent to in 


or self* acquired, which thus 
any way acquired except by 


succession tlirongli descent and participation of rights.’ 


In a recent case (h) the Privy Council have said that a 
zamindari inherited through a mother was not self-acquired 
property, but they expressed no opinion whether it was 
subject to the same restrictions on alienation or hypotheca- 


tion as if it had descended to the zimindar from his father 


or grandfather. It m^iy be concluded therefore that the 


tion. Then followed the I'i^ht of interdiction to guard against 
mpious waste, and lastly the right to partition as a logical 
consequence of co-ownership. The archaic law has in part been 
revived by recent cases. As to sale of ancestral property by a father 
or by the Court, sea above, pp. 631, 637 ss ; Naraynnacharya v. Norso 
Krishna et al, I. L. R. 1 Bora. 262 ; Kastur Bliavmii v. Appa and 
Sitaram, S. A. No. 124 of 1876, Bom. 11. C. P. J. F. for 1876, p. 162, 

(a) As to a Vyitti regarded as a heritable estate, see 2 Str. H. L. 12. 

(b) Midtayan Cheftiar v. Sangili Vira Pandia, L. R. 9 1. A. .128, 
reversing I. L. R. 3 Mad, 370. 
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more extensive construction of pitrarjit^^ or ancestral^' 
is that which in the future is to prevail, though probably 
without the consequence of giving to the son equal power 
with the father over such ancestral property which is not in 
the stricter sense patrimonial' by agnatic descent, {a) 
In the Madras decision it is said that property may at the 
same time be not ancestral in the sense in which property 
inherited by the father from the paternal grandfather is 
liable to partition under the Mitakshara Law at the in- 
stance of the son/^ and yet ‘‘ not self-acquired property on 
that ground for purposes other than those of partition." 
This notion of the property being of one class for one 
purpose and of another for another is a subtilty which the 
authorities do not apparently warrant, and which would 
lead to contradictory consequences. The rules for partition 
of inherited property point to male lineal inheritance, 
leaving property owned in any other right to bo distributed 
as self-acquired, or according to the special rules applicable 
on account of the character of the property as sacred or 
secular, or as affected or not with the support of public 
duti^js. (h) 

The nature of ancestral property, as between a father and 
his sons, is not affected by the circumstance of a partition 
having taken place between the father and his coparceners. 
The general principle is laid down by Yajnavalkya(c) : — ^^The 
ownership of father and son is the same in the land which 
was acquired by the grandfather, or in a corrody or in chat- 
tels, which belonged to him." Vijffanesvara, in his remarks 
introducing the text quoted, explicitly states, that it is given 
to meet the case of a doubt that might otherwise be felt, in 
the case of a separation having taken place between a father 
and a grandfather. The doctrine has been correctly appre- 

(a) See Mit. Chap. I. Sec. I. para. 27 ; Sec. II. para. 6 ; Chap. VI. 
Sec. 7, paras. 9, 10, and the judgments referred to in p. 710, note (c). 

(fc) Above, p. 179. 

(c) Mit. Chap. I. Sec. 5, para. 3 ; Stokes, H. L. B. 391. 
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hended by the Calcutta High Court, in Mnddun Go'pal 
Thakoor et al v. Uam Baksh Panday et al, (a) where the 
authorities are discussed at length. It has been said indeed 
that the divided share of a Ilindvl in property, which had 
previously belonged to the united family, is separate estate, 
and, like any other estate held in severalty (such, for instance, 
as self-acquired property), is assets, while yet in the hands 
of the heir, for payment of the debts of the deceased pro- 
prietor.^^ (b) 111 GlrdharilaVs case, (c) and some others, (d) 

this last rule has been practically absorbed in a wider 
one, but at the date of the earlier decision separateness of 
estate was thought essential to the liability. In the case of 
Kattanm Natchiar v. IVie Rdjd of Sivayungd too, (e) the 
Privy Council laid down the rule, When property belong- 
ing in common to a united IliiidA family has been divided, 
the divided shares go in the general course of descent of 
separate property.’’ But from this it must not be under- 
stood that the nature of tho property, as ancestral estate, is 
changed. Such a view, originally held in the case of 


{a) r, c. \V. R. 7;3 C. R. 

{b) Uddrdm Sltdrdni v, liann Pandujl et al^ 11 Bom. H. C R. at p. 83. 
(c) 22 W. R. C. R. S. C, L. R. 1 I. A. 321. 

{cl) Hnza Jlira v. Bhaiji Modarit 8. A. No. 444 of 1874, Bom. 11. C. 

P. J. P. for 1875, p, y7. 

(e) 9 M. I. A. 009. Tho judgment of their Lordships was sub- 
jected to some hypcrcriticism by the late Prof. Goldstiicker (On the 
Deficiencies, &c., p. 14 ss) who seems to have overlooked (p. 16) that 
the religious benefits for which ancestral property is inherited {see 
Dayabhaga, Chap. XI. Sec. 1, para. 32 ; Stokes, H. L. B. 312 ; Sec. 6, 
paras 30, 31 ; Stokes, fl. L. B. 361) are not a cause for the disposal of 
property not acquired by descent from a former owner, assumed to be 
still, in the spirit world, interested in the purposes to which it is 
applied. That undivided members may make separate acquisitions, see 
Coleb. Dig. Bk. V. T. 38 Comm., and above Bk. I. Chap. II. Sec. 6a, 

Q. 9 , p. 399. Several cases occur in 2 Str. H. L. at page 439, the 
Smriti Chaiidrika being quoted as assuming such acquisitions to be 
possible. So at p. 441 the M&dhavya. 
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Lalcshmihdi v. Oanpat Morobd et al, (a) was dissented from 
on appeal.(6) The share taken on a partition is indeed sepa- 
rate estate as regards the other branches of the family (c) ; 
but in the branch to which it belongs, it is ancestral 
estate, subject in the hands of sons to the father^s debts, 
with the exception of those immorally incurred, on account 
of the special obligation arising from filial duty, (d) but not 
on account of its ranking as self-acquired property of the 
father. Jagannatha says that ancestral property, remaining 
in the hands of a father on a partition with his sons, retains 
that character for the purposes of a partition with subse- 
quently born sons; (o) while free from obligations to those 

(а) 4 Bom. H, C. K. 150 0. C. J. 

(б) Sec 6 Bora. H. C. R. 135 O. C. J. 

(c) See the case of Gavnri Devama v. Rarnan Dora Gam, 6 M. 
H. 0. R. at p. 93, quoted under Bk. I. Chap. II. Sec. 11, Q. 5; above 
p. 456; Periasami v. Periammi, L. R. 5 I. A. 61. In that case a family 
estate made over by the eldest to the younger brothers was said by 
the Privy Council to have passed with of course all its incident of 
irnpartibility and peculiar course of descent,’’ [ib. at p. 75). A property 
renounced by an elder brother in favour of the younger ones becomes 
their estate as in a partition, though there be no general partition. 
See Gaiivi Devama' s case. The incidents” in these cases would 
depend on the family law or the political conditions of the estate ; 
see above, pp. 158, 172, 179, 237. 

(d) Above, pp. 156, 642. 

(e) Coleb. Dig. Bk. Y. T. 392. Similarly under the English law, 
“If parceners make a partition of their land, they arc still in of their 
respective shares by inheritance, though these shares are no longer 
held in coparcenary, but in severalty.” 1 Steph. Comm. 443. So 
Doe Dem Crosfhwaife v. Dixon, 5 A, & E. 835. And thus in Baijun 
Doohey v. Brij Boolcun Loll Aivasti, L. R. 2 I. A. 278, the Privy 
Council call a share obtained or ascertained and severed in a partition 
“ separate estate,” but at the same time, “ ancestral estate derived 
from the father.” Tenants of the united family retain their rights 
as against the individual member to whom the land held by them 
has been assigned in a partition of the estate, Ndrdyan Bhivrdv v. 
Kashi, I. L. R. 6 Bom. 67. See below, Bk. II. Chap. I. Sec. 1, Q. 5, 
Remark, 
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who have separated. Nor can special restrictions be im- 
posed on the dealing of a co-sharer with his divided 
share by an agreement made amongst the sharers at the 
time of partition inconsistent with the nature of the estate 
taken by the co-sharer, (u) 

§ 5a. 2. h. — Ancestral iwoperty^ Recovered , — As regards 
property recovered^ the cases must be distinguished of 

(1) Eecovery by a father, head of the family, and of 

(2) Eecovery by another coparcener, 

(a) With or without the aid of the patrimony. 

(^) Of moveables or of immoveables. 

(1) Ancestral property recovered by a father, head of a 
family, ranks as self-acquired, (h) This rule, however, is in 
the Mayukha qualified by a text (c) cited from Brihaspati, 
which imposes the condition that such a recovery must have 
been made without the aid of the ancestral property. 

(2) Ancestral property recovered by another coparcener 
with the aid of the patrimony becomes an accretion to the 
common estate. Immoveables, recovered by such a copar- 
cener without the aid of the patrimony, but with the 
acquiescence of the other co-sharers, rank likewise as an 
accretion to the common property, subject to a deduction 
of one-fourth for the acquirer, (d) This rule has been 
recognised by the Bombay High Court in Mulhari v. 


(а) Venkatramana v. Brammana, 4 M. H. C. E. 345. 

(б) Mit. Chap. I. Sec. 5, para. 11 ; Stokes, H. L. B. 393. 

(c) May. Chap. lY. Sec^ 4, para. 5 ; Stokes, H. L. B. 48. So Ylram. 
Tr. p. 74. Compare also Dayabhaga, Chap. YI. Sec. 2, paras. 31 — 35 ; 
Stokes, H. L. B. 285, 286 ; JagannS-tlia’s Commentary, Colebrooke, 
Dig. Bk. Y. T. 25 ; and Smriti Chandrikd, Chap. YIIl. para. 28. 

(d) Mit. Chap. I. Sec. 4, para. 3 ; Stokes, H. L. B. 385 ; May. Chap. 
lY. Sec. 7, para. 3 ; Stokes, H. L. B. 74. See Smriti Chandrik^, Chap. 
YII. paras. 32-33 ; Naraganti Achammagdru v. V enkatachalapati, 
I. L. E. 4 Mad. 269, 260. 
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Shekoji. (a) It seems probable from the wording of the 
texts upon which this doctrine rests, that they contemplate 
the cases only of property forfeited or withdrawn from the 
family estate otherwise than by voluntary and valid aliena- 
tion. This view seems to be strongly supported by the 
words ^^hrita” (i. e. that which has been taken or seized), {h) 
and nashta^^ (i. e. that which has been lost), and ^^udd- 
haret^^ {L e, if he rescue or win back), (c) Though there is 
no explicit rule which enables a member of a, united family 
purchasing a portion of the patrimony, formerly sold, out of 
his separate means, to enjoy it, as in the case of another 
acquisition, free from claims to partition by his coparceners, 
yet neither is any express limit set to such enjoyment, and 
it would probably now be held that such property stands 
on the same footing as any other purchased property of his 
separate estate. A contention to the contrary was aban- 
doned in the case of Gooroo Perfihad Roy et al v. Dehee 
Per shad Tewaree, (d) and a case at 2 Str. H. h, 377, with 
the comments of Messrs. Colebrooke and Ellis, shows 
that recovered property'^ is of the nature of that which 
should have been, but could not be, divided, owing to its 
detention by strangers. The views here expressed are 
substantially repeated in the case of Visalafchl Ammal 
V. Aunasamy Sastry, (c) The introduction of the condi- 
tion of acquiescence on the part of co-sharers is due 

(a) S. A. No, 531 of 1864, decided 20bh September 1864. 

(h) E/Oer and Moiitriou translate ‘'■purloined.” Yajn. II. IIP. 

(c) In answer to Q. 685 MSS. the S^stri said that when a Yatan 
had been granted to one brother, resumed in part on his death, but 
recovered by the other brother, it did not become the property of tbe 
undivided family to which he belonged. — Dhnrwar, 24///. PAmtary 
1848. This agrees with the view taken by the P. C. in the Shiva- 
gunga case. Comp the cases above, p. 158, notes {g) and (h)- 

{d) 6 C. W. K. 68 C. R. 

(e) 5 M. H. 0. E. 150, see also MMu VaduganadUa Tevar v. Dora 
Singha Tevarj I, L. R. 3 Mad. at p. 300, and Naragayiti Achammaga- 
ru V. Venatacliahpatif I. L. R. 4 Mad. at p. 259. 
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probably to the necessity of guarding them against any un- 
derhand proceeding by one of their number, (a) Reco- 
vered property, it has been held, does not include what is 
regained from one claiming as a member of the family ; 
but only property held adversely by strangers ; and one, who, 
in a suit brought by him against a stranger, purposely 
ignores his co-lioir, is not entitled to any extra share, (b) 
Ancestral moveables, recovered by a coparcener, without 
the use of the patrimony, but with the consent of the co- 
sharers, become his separate property. 

The author of the Mitakshara has quoted Manu IX. 209 
in support of his view of the father’s independent povver 
over ancestral property recovered by him. His explanation 
of the passage, though differing in terms, agrees in sub- 
stance with that of Manu’s Commentator Kullukabhatta. 

• • 

The translation of Sir W. Jones docs not correctly render 
the sense of Manu’s words, inasmuch as he has translated 
the word putraih, with his sons,” by ^Svith his brethren.” 
While the family is undivided, howe ver, the acquisitions of its 
several members are usually made by the aid of the common 
property and unite with it. Hence a presumption arises of 
all the possessions of the several members being joint estate 
subject to distribution like ancestral property. In Dliurm 
Das Pandfnj v. Mussf, Shania Sooitdri Dlhlahy (c) the Judi- 
cial Committee say : — It is allowed that this was a family 
who lived in comrnensality, eating together and possessing 
joint property. It is allowed that they had some joint pro- 
perty, and there can be no doubt that, under these circum- 
stances, the presumption of law is that all the property they 
were in possession of was joint property, until it was shown 
by evidence that one member of the family was possessed of 
separate property.” That this applies when the transac- 

1 Str. H. L. 217. 

(6) Bissessur Chuckerbutty ct al y. Scetul Chunder Chuckerbutty, 9 C. 
W. R. 69 C. R. 

(c) 3 M. I. A. at p. 240. 
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tions of a father are in question is shown by Suraj Bunsee 
Kooer^s case (a) and many others. The case is consequently 
almost unknown in practice of a father^s uncontrolled power 
being asserted on the ground of recovery referrible solely to 
his own exertions or fortune. 

§ 5a. 3. — Sel/'-acqmred 'properly, — Acquired y as distin- 
guished from hiherited or reconeredy property, has a two-fold 
character as being the acquisition 

a. Of a father, head of a family, and 
h. Of any other coparcener. 

§ 5a. 3. a. Self-acquired property, as between a father 

and bis sons, includes all separate acquisitions by the father, 
such as a grant of a village as an inam, (b) as well as 

(a) Above, p. 609. 

(b) Baliirjl Tannaji v. Odatsing, R. A. No. 47 of 1871, Bom. H. C. P. 
J. F. for 1872, No. 33. 

The following cases connected with grants of land may be useful as 
showing when the grantee has, and when ho has not, a full power 
of disposal. 

A grant to a man, his children and grandchildren, confers an abso- 
lute estate, Tagore case, 4 B. L. R. 182 0. C., and if to a gift aro 
added “ words restricting the power of transfer which the law annexes 
to that estate, the restriction would be rejected [as a] qualification 
which the law does not recognize.” Tagore case, 9 B. L. B. 395, 
quoted by the Judicial Committee in Bhooban Mohini Debya v.ITnrish 
CJmnder Cliowdrey, L. R. 5 I. A. at p. 147. (Comp. Laboulaye, Prop. 
Fonce. en. Oc. 868.) As to the extent- of the property conferred by 
a grant in Bombay, see Waman J. Joslii v. The Collector of Thana, 6 
Bom. R. 191 A. C. J., and Nagardas v. The Conservator of Forests, 
I. L. R. 4 Bom, 264; Bayaji v. The Conservator of Forests^ P. J, 

1880, p. 342. In Jamna Sani v. Lakshmanrao, Bom. H. C. P. J. 

1881, p. 6, it was said that ordinarily the holder of a jaghir or 
saranjam can make a valid grant only for his owfi life ; and the 
Government having defined an estate previously granted as a saraii- 
jam, and untransferable from the family meant to bo benefited, a 
subsequent alienation to a stranger was pronounced invalid as 
against the grantor’s heirs. In Nagardas' case {supra) it was Jield 
that an Izafatdar’s title does not necessarily involve any proprie- 

91 H 
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ancestral property recovered and property taken by inherit- 
ance^ but not in the direct male line of descent, (a) The 
acquisition or recovery must have been made vrithont the 
aid of the family estate ; otherwise the property will rank 
as ancestral. (&) In the Mitakshara this qualification is not 
distinctly drawn out. The general rule only is laid down, 
that sons become by birth participators in both the pro- 
perty inherited by their father and the property by him 

tary right, and that even though a Khot may be a proprietor yet 
this is not implied in his “Khoti” office or grant, so as to make him 
owner of timber growing on the village lands subject to his 
authority. 

When a grant has once been made by the Government, or a sanad 
has been granted settling the land tax under Bombay Act VII. of 
1863, the executive cannot reform or annul it, Dholsang Bkavsang v. 
The Collector of Kaira, I. L. R. 4 Bom. 367. If the settlement has 
been made with a person not the rightful owner, the owner is bound 
by it, but he may recover the property subject to the settlement 
from the possessor holding the sanad as from a trustee. On the 
other hand the grantee, (an inamdar,) is strictly bound by the 
terms of his grant from the sovereign power, see above p. 173, 441. 
Unless expressly empowered by his grant he has not a right to 
enclose laud used immemorially a.s pasture ground by the inhabit- 
ants of a village, Vishwandth v. Mdhdddji, I. L. R. 3 Bom. 147. 

In Collector of Surat v. Ghelahhoy Ndrandas, 9 Harr. 603, the 
State taking by escheat an estate granted free of service was held 
bound by a mortgage effected by the last deceased inamdar. Comp. 
Baja Salig Ram v. Secretary of State^ L. R. Supp. I. A. 119, 129. As 
to a grant by a Zamindar, see Raja Nursingh Deh v. Roy Koylasnath, 
9 M. I. A. 55. See Steele, L. C. pp. 207, 237, 269. 

(a) See above, p. 710 ss. 

(h) In the common case of a purchase by the father out of funds 
separately acquired by himself of property in the name of his son, 
the presumption is not as under the English law of an intended 
advancement of the son, but of a purchase, benami {i.e without his 
name or in another name) for the father himself, see Naginhhai 
Dayabhoi v. Abdula bln Nasart I. L. R. 6 Bom. 717. The auspicious 
fortune of the son is thus sought to be attached to the acquisition 
and a unity of interest is generally recognized iii fooling even when 
not acknowledged as a legal obligation. ^‘By the Mitakshar^ 


BK. n, § 5 a3.] 


SELF-ACQUIRED PROPERTY. 


723 


acquired, (a) and that the right of sons and grandsons in the 
grandfather^s estate is equal, without any express provision 
for accumulations or increments of the estate. The section 
(4 of Chapter I.) which treats of property not subject to 
partition, since it lays down no explicit rules regarding 
acquisitions made by a father, might be taken as relating 
only to independent or equal coparceners, such as brothers 
or collaterals. But in the Mayfikha, Chap. IV. Sec. 4, 
para. 5, (6) the text of Manu, which excludes property 
recovered by a father from ancestral property, is modified 
by a text of Brihaspati, which declares that such recovery 
must take place through the father^s own ability [and 
without the use of the patrimony]. The effect would 
seem to extend to the case of separate acquisitions made 
by the father with the aid of the ancestral estate. In Suda- 
nund Mohapattur v, Bonomallce et al, (r.) quoted in Sudammd 
Mohapattar v. Soorjamonee Vehee, {d) it was said that ances- 
tral property did not include that purchased out of the 
income; but this has been overruled, (c) 

law the son has a vested right of inheritance in the ancestral 

immoveable property the ancestral property is only that which 

is actually inherited, and not that which has been acquired or 
recovered, even though it may have been acquired from the income 
of the ancestral property, for the income is the property of the 
tenant for life to do as he likes with it/’ — the judgment, over- 
ruled at 8 C. W. R. 456 {Sudanwid Mohapattur v. Soorjomonce Behee), 
was subsequently held to be res judicata between the parties and 
decisive of Ohakardhur’s right to dispose of acquisitions out of 
profits, Soorjomaiiee Dayce v. Saddanund Moliapaiterf P. C. 20 C. 
W. R. 377 S. C., L. R. S. I. A. 212, though the correct doctrine is 
upheld in Umritlmath Clioivdry v. Goureenath Chowdry et al, 13 M*. 1. 
A. 542. 

(a) Mit. Chap. I. Sec. 1, pi. 27; Stokes, H. L. B. 375; Sec. 5, p. 
10 ; ibid. 393. 

(5) Stokes, H. L. B. 48. 

(c) 1 Marshall, 317. 

(d) 8 C. W. R. 466 C. R. 

(e) 0. W. R. 1. 0 ., and Sudannnd Mohapattur v. BouomalW Dosh% 
6 ibid, 256 C. R. 
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§ 5a. 3. 6. Self-acquired property, as between coparce- 
ners generally, includes gifts of friends, or at marriage, gains 
of science, valour, and chance, obtained by one or some of the 
coparceners apart from the others (a) without the use of the 
family property, (h) If in the acquisition of property direct- 
ly gained by science, valour, &c., the result is in aconsidera- 

(a) See Radhahai v. Nanatao^ I. L. R, 3 Bom. 151. An inam re- 
sumed by the Government and afterwards bestowed on a single 
member of tlio family was held to be self- acquired by him, Kristniah 
V. R. Paiiakaloo, M. S. D. A. Dec. for 181P, p. 107. This agrees with 
the Shivarjanga case, 9 M. I. A. GOO. In Bombay the resumption 
of an inam in the sense of reimposing the land-tax on the death 
of the inamdar was held not to create a new estate. The encum- 
brances created by the inarndar were held still to subsist as against, 
his representatives, Viffhnu Trinibak v. Tdiidy 1 Bom. H. 0. R. 22. 
Comp. p. 158, 6 it 2 V'a. 

{b) Mit. Chap. I. Sec. 4, paras. 1-15, Stokes, H. L. B. 384-7 ; May. 
Chap. IV. Sec. 7, paras. 1-14, ibid. 73-77; Naliah Chnnd v. Ram 
Naragariy I. L. R 2 All. 181. Property acquired by use of inherited! 
funds is joint, Musst. Moouiah et al v. Massi. TeeknoOf 7 C. W. R. 440,. 
and from union a presumption arises of all property being joints 
Taruck Chunder Poddar et al v. Jodenhar Chunder Kaudoo, 11 B. L. R. 
193 ; Gopeekrist Gosain v. Gungapersaud GosaiHy 0 M. I. A. 63 ; Neelkisto 
Peb V. Beer chunder Thakoory 12 M. T. A. 510. When two brothers 
lived together without paternal estate and acquired hind chiefly 
through capital supplied by the elder and improved it by their joint 
exertions, the younger suing for a moict}^ was awarded one-third» 
Koslial Chukurumtty. v. Radhaualh Chukurwuftyy 1 Calc. S. D. A. Rep. 
335. But conveyances in a single name and prolonged sej^arate 
enjoyment raise a presumption of separate acquisition, Gwra- 
chdrya v. Biilmdchdrya, S. A. No. 223 of 187G» Bom. H. C. P. J. F. for 
1876, p. 241. 

lu the Dera Ghazi Khan District it is noted that gifts from a father 
in-law or maternal graridfather are excluded from partition. Panj. 
Cust. Law, Vol. II. p. 261. 

With the gain by valour may be compared the Roman law on that 
subject. Gains says — “Ea quoque quae ex hostibus capiuntur na- 
turali ratione nostra hunt,” Lib. II. Sec, 69. Ho links this with the 
doctrine of title by first occupation. The right to the peculium 
castrense was speciiilly constituted as against the patria potestas^ 
see Juv. »Sat. XVI. 51. 
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ble proportion evidently due to the use of the family estate, 
an equitable distribution of such acquisition between the 
family and the -separate estates, should, it appears, be made, (a) 
Such seems to be the eflfect, when interpreted according to 
the reason of the law, of the text of Vasishtha, cited Mit., 
1. c., para. 29, on which see Mr. Ellis’s remarks quoted at 
2 Str. H. L. 383. {h) The difiiculty as to the relation 
of Mit., Chap. I. Sec. 4, para. 29 to para. 31, (c) may 
bo solved with Mr. Colebrooko and Sir T. Strange by 
regarding the former paragraph as referred to a ivholly 
separate acquisition, obtained by the aid of the family pro- 
perty, whereas the latter refers to augmentations, blending 

(a) The distribution of property acquired by different parceners 
is to be in fair pro})ortion to their contributions of labour and 
capital, Krippa Sindha PafjosJie v, Kanhapa Acharyay 5 M. S. D. 
A. R. 385. 

{b) Gains of science, through learning acquired while the gainer 
was supported by a stranger, are separate and self-acquired property. 
So is a reward for any extraordinary achievement. But all other 
acquisitions of an undivided coparcener are family property. Q. 
594, Poona, 17th August 1849, and Q. 685 MSS ; see also 2 Str. H. 
L. 374. But Jagannatha says, Coleb. Dig. Bk. V. T. 346 Comm.: — 
“ The meaning is that wealth gained by superior attainment in any 
art or science belongs exclusively to him who acquired it.’’ Sir 
William Jones, at 2 Str. II. L. 250, translates Maim apparently as 
recognizing separate property held by an undivided coparcener, and 
to be inherited by his widow, as distinguished from the doctrine of 
the Dayabhaga, which makes her heir even in an undivided brother- 
hood, though with a right limited to mere enjoyment. At 2 Str. H. 
L. 346 is a case of a member living apart and acquiring separate 
property, but without any division ; whom the ^stri pronounced 
answerable for his brother’s debt only if he had received assets. A 
8 rotriyam gmnt for learned service was pronounced descendible to the 
grantee's sons only, to the exclusion of his brothers, ibid. '365. A 
village obtained without the use of the patrimony was pronounced 
separate property, ibid. 377. 

The custom of London, which prescribed a particular distribution 
of a freeman’s property, did not extend to his gains by the profession 
of chemistry or of medicine, 1 'Vern. 61, Bac. Abrt. Customs. (C) 

(c) Stokes, II. L. B. 390. 
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as they accrue with the original estate, (a) In Colebrooke, 
Dig., Bk. V., T. 354, 355, Jagann^tha seems to lay down 
that what is acquired without any aid at all from the patri- 
mony is separate property ; that what is acquired with such 
aid, whether previous or concurrent, is partible with the 
learned brothers ; and that if the aid has been both previous 
and concurrent, the acquisitions are partible with all the 
brothers. In commenting on the text of Vasishtha, Jagan- 
natha (T. 356) says that aid from the patrimony includes 
supplies previously received out of it, and under T. 359 he 
assumes that the double share is in an acquisition made 
without using the patrimony concurrently or as capital, (b) 
In Chala Gondu Alasdni v. C. Ratiidchalam et alj (c) the 
subject of the gains of science is discussed at great length, 
the conclusion being that such acquisitions, made by one 
supported and instructed at the expense of the family, form 
part of the joint estate, (d) In Ramanheshaiya Panday 

(a) When the self- acquired property is so held that the profits 
blend with those of the ancestral, the whole is to be deemed a 
common stock, Gooroo Churn. Doss et al v. Goluck Money Dossee, 1 
Fulton, 165, which is cited and followed in Lakshman v. Jamnahai, 
I. L. R. 6 Bora. 225. Where a distinction is possible a double share 
belongs to the acquirer, but this does not apply to a manager, who 
is bound to devote his abilities to the interest of the family, see 
above, p. 635. 

(b) The case at 2 Str. H. L. 371 distinguished the three cases of (1) 
an augmentation of the common stock, (2) separate gains by the aid 
of the patrimony, in which the acquirer takes a double share, and (3} 
gains independently acquired and forming wholly separate property. 
“ The common stock, however improved or augmented, is to be 
equally divided ; but if separate acquisitions have been made to 
which the patrimony was instrumental the acquirer is rewarded 
with a double share. Separate gains of specified sorts to effect which 
the patrimony was not used would belong exclusively to the acquirer.” 
Colebrooke in 2 Str. H. L. 371. As to the last class, see ibid. 374. 

(c) 2 M. H. C. R. 56. To the same effect see Durvasula Ganga» 
dliurudu V. Durvasula Narasammah, 7 M. H. 0. R. 47. 

(d) This case is referred to in Bai Manchav. Narofamdas, 6 Bom. H. 
0. R. 1 A. 0. J., in which there was clearly a joint capital as the 
basis of acquisition by a single coparcener. 
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V. Bhagavat Pandaif,{a) it is said that any property acquired 
by a Hindd while drawing an income from the family is 
joint property. (6) In the case of Lulcliun Chundor Dallal 

(a) 4 M. H. C. R. 5. 

(b) At 2 Str. H. L. 376, Sutherland questions Ellis’s dictum that 
an education at the cost of the father makes subsequent gains divisible 
as family property. See also per Mitter, J., in Bhunoopdaree Lall v. 
Gunpat Lall, 10 C. W. R- 122. In PauUem Valoo v. Pauliem Sooryali, 
L. R. 4 I. A., at p. 117 (S. C., I. L. R. 1 Mad. at p. 261), the 
Privy Council say that the doctrine, favored in Madras and followed 
in Bombay (in Bdi Manchhd v. Narotamdds, 6 Bom. H. C. R. 1 A. 0. 
J., involves “ the somewhat startling proposition,” that “ if a 
member of a joint Hindd famil}?’ receives any education whatever 
from the joint funds, ho becomes for ever after incapable of acquir- 
ing by his own skill and industry any separate property.” The 
member might acquire full capacity by a separation, but even with- 
out a separation his acquisitions should not, it appears, become, 
without distinction, joint property. Their distribution between the 
joint and the separate estates should, it would seem, be governed 
by the principles above set forth, as deducible on a just construc- 
tion from the Smriti. See Mann IX. 208, as quoted in Mit. Chap. 
I. Sec. 4, pi. 10, Stokes, H. L. B. 387 ; Colcb. Dig. Bk. V. T. 347, 
348. In the same case, it was held that the education of B out of 
the estate of his father A, that estate ranking as self-acquired pro- 
perty, was not an instruction at the cost of the joint estate, so as to 
make B’s property subsequently acquired joint as between him and 
his sons, G, G^, G*, &c., and thus raise a question as to the testamen- 
tary power with respect to it, exercised by B in favor of G^, 0®, &c. 
to the exclusion of C. According to the MitS-ksharA and the Mayd- 
kha, as construed above, Sec. 5a. 2 a. pp. 721, &c., the instruction of 
B at A’s expense would entitle brothers, if he had any, to share 
with him in gains directly attributable to the instruction, but it would 
make no difference as between B and C, C®, &c., whether A* 8 
property was ancestral or self-acquired, see Mit. Chap. I. Sec. 5, pi. 
3 ; Stokes, H. L. B. 391. The question would be whether the 
acquisition of property by B was or was not substantially founded 
on what he took from A, or held jointly with A, sp as to make C, 
Cl, C®, &c. joint owners on A^s death. See Ndrada, Pt. II. Chap. 
XIIL paras. 6, 11; Mit. Chap. I. Sec. V. para. 3; Viram. Tr. p. 
68; the D&yabhaga, Chap. VI. Sec. 1, para. 16 note, Stokes, H. L. B. 
269; Coleb. Dig. Bk. V. T. 354 Comm, ad fin, andT. 379 Comm.; 
Bt^pra, Bk. II. Introd. Sec. 5 A, Ia. 
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V. Modhoo Mockhee Dossee, (a) it was ruled that an allegation 
of separate acquisition by the use of a gift must be proved, 
and in Dhum Dos Pande v. Musst Shama Soondri De- 
bia, (6) that when prop( 3 rty has been acquired by a copar- 
cjener in his own name, the criterion for determining its 
character is the source of the funds employed, (c). 

In Lahshman v. Jamnabai (d) it was said after a review of 
the previous decision : We think that we shall be doing no 
violence to the Hindu texts but shall only be adapting them 
to the condition of modern Hindil society, if we hold that 
when they speak of the gains of science which has been im- 
parted at the family expense they intend the special branch 
of science which is the immediate source of the gains and 
not the elementary education which is the necessary step- 
ping-stone to the acquisition of all science. Adopting this 
principle and applying it to the present case we find, as wo 
have said, that there is no reason to suppose that Day^rdm 
acquired at Dharwar and Belgaum anything more than a 
rudimentary education. We see no reason to doubt that 
the knowledge of law and judicial practice which qualified 
him for the post of a Judge was acquired by him in a lawyer’s 
office in Bombay and in the Sadar Adawlat. Assuming 
that the burden of proving that this knowledge was acquired 
without any aid from the family estate lies upon the respon- 
dent (though the observations of the Privy Council in 
Luximon Bow Sudasew v. Mullar Row Bajee, 2 Knapp 60, tend 
to the opposite conclusion), we find sulBcient in the evidence, 
and especially in the earlier letters written by Dayaram from 
Bombay, to show that Daydram was not receiving pecuniary 
aid from his father, but on the contrary was supplying his 

(a) 5 C. W. R. 278 C. R. 

(b) 3 M. I. A. 229. 

(c) “ Unequal gains using for the purpose the family pro- 

perty make no difference upon partition. It must still be equal.” 
This dictum of the ^Astri is approved by Oolobrooke, 2 Str. H. L. 
313, who quotes Mit. Chap. I. Sec. 4, p. 31 (Stokes, H. L. B. 390). 

(d) I. L. R. 6 Bom. 225, 243. 



BK. H, { S A 8.] 


SELF-ACQUIEBD PEOPBETT. 


729 


&tber with sach money as he could spare/^ The Court 
accordingly confirmed the decision of the Subordinate Judge 
that Daydr^m^s’ estate was to be regarded for purposes of 
inheritance* as separate and self-acquired. The decision rests 
generally on the principles above set forth, and shows that 
acquired property does not rank as joiut where there is not 
really au obligation of the acquirer to the family going 
beyond mere ordinary sustenance and rudimentary educa- 
tion. Whether there had been some aid from the family 
such as to limit Dayaram^s right to a share double that of 
his brother however was a question not raised, it would 
seem, in the case. ( a) 


{a) For the presumptions which arise when amongst parceners 
separate acquisition is asserted by some and denied by others, 
see the cases of Laxmanrav Sadasev v. Mulharrav, 2 Kn. 60 ; Dhurain^ 
das Pandey v. Musst. Shama Soondri, 3 M. I. A. at p. 240 ; Gopeekrist 
Gosain v. Gangapersud Gosaln, 6 M. I. A. 53 ; Ncelkisto Deb Burmano v. 
Beerchundur Thakoor, 12 M. I. A. 640 ; Bodlismg Doodhomia v. Ganesh 
Chundur Sen (Pr. Co.) 12 Beng. L. R. 117 ; Amritndth Chowdry v. 
Gowreenath Chowdry^ 13 M. I. A. 542; Tamek Chunder Poddar vr. 
Jodeshur Chundur Koondoo, 11 Beng. L. R. 193 ; Bholanath Mahta v. 
Ajoodha Per sad Sookul^ 12 B. L. R. 336 ; Dlnonath Shaw v. Hurrynarain 
Shaw, 12 B. L. R. 349 ; Gohind Chundur Moolccrjee v. Doorgapersad 
Baboo, 22 0. W. R. 248 ; Vishm Visliwanath v. Uamchandra , Bom. H. 
C. P. J. 1883, p. 63. -The principal cases aro discussed by Scott, J., 
in Mooljee Lilia v. Goculdas Valla. The learned judge is brought back 
as the result to the texts of Manu IX. 268, and the MitaksharS, 
Chap. I. Sec. IV. para. 10, already referred to. 

Parceners claiming a share in property acquired by others must 
prove that the latter received aid from the paternal estate, according 
to Oahotty Pillai v. Yella Pillaif 1 M. S. D. A. Dec. 148, and the 
burden has been similarly laid in several of the more recent cases 
above referred to. But the presumption in a united family is of 
continued unity of estate. See Musst. Cheetha v. Miheen Lall, II M, 
I. A. 369, though the presumption is one easily displaced by facts 
indicating a separate and substantially independent ■ acquisition. In 
Musst. Bannoo v. Kaske&ram, I. L. R. 3 Calc. 316, the Judicial Com- 
mittee would not allow it to prevail, though in some property there 
had been an hereditary joint estate. The circumstances of the 
family it was said rebutted the ordinary presumption. See now 
92 H 
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§ 5b. Property naturally indivisible . — Naturally indivisi- 
ble property is that which cannot be distributed retaining its 
essential characteristics, (a) In the Hindu law there are 
eni||||erated common roads or ways, tanks, wells, pasture- 
ground, (6) hereditary offices (vritti, vatan), religious and 
charitable dedications (yoga-kshema), as endowments and 
reservoirs for travellers, (c) clothes in use, books, tools, 
ornaments, vehicles, and furniture, {d) To these may 


Ind. Ev. Act, Secs. 4, 114, and the observations of Phear, J., at 12 
Beng. L. R. 342 ss. 

(а) See Ellis in 2 Str. H. L. 829. 

(б) Steele, L. 0. 223. Amongst the ancient Irish, the forests, bogs, 
and wastes remained undivided after a general partition. So in the 
<3'erman Markgenossenschaft, the mass of the land was held jointly, 
while his house and enclosure were held by the individual owner. 

(c) Viram. Tr. p. 249. The Dharwar S^stri (30th June 1848) says 
that a Bhat’s vritti and a Zamindar’s vatan are alike divisible 
according to Brihaspati, Q* 643 MSS. See Steele, 218, 228; Yiram. 
Tr. p. 3, and above, p. 411. The books of genealogies of the period- 
ical pilgrims to places like Nasik are on a division of the family 
distributed amongst the members of the priestly families, who 
thenceforward have an exclusive interest in the families allotted to 
them. Steele, L. C. 85. 

(d) 2 Str. H. L. 370 ; Ooleb. Dig. Bk. V. T. 362, 474 Comm. ; 
Mit. Chap. I. Sec. 4, para. 19; May. Chap. IV. Sec, 7, para. 15, 
Stokes, H. L. B. 77 ; Mit. Chap. I. Sec. 4, paras. 17 — 20; ibid. 388. 
In para. 20, ** If they cannot be divided, the number being unequal, 
they belong to the eldest brother,” means that the indivisible 
remainder goes to him. This is the interpretation of the Subodhini, 
and is supported by tbe text of. Manu, quoted by Vijn^nesvara. 
Goldstiicker (On the Deficiencies, &c.) thinks that Jones and Cole- 
brooke were wrong in their translation, and that in the case of an 
unequal number of cattle, no partition at all could be made, but their 
construction is as grammatical as that of their learned critic, and 
more reasonable and convenient. Mit. Chap. I. Sec. 4, para. 19. 

According to the borough-English custom the family dwelling 
(called astre or hearth) was reserved to the youngest son. See Elt. 
Tenure of Kent, 173. Under the ordinary law to the eldest, Glanv. 
VIL 3. 
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be added indivisible rights arising from obligations con- 
tracted towards the common ancestor^ or towards the 
family, whilst in a state of union, (a) Vytlsa includes 
the dwelling in indivisible property. (6) The j^>av. 
May. (c) explains this away in a very confused manner. 
The passages seem to point to the sacredness under 
the antique law of the house and its curtilage, {d) 


(a) See Colebrooke on Oblig. Art. 433 ; Fothier, Obi. Art. 294 ; 
Muast. Ameeroo Nissa 3ihee v. B. Otool Ohunder et alt 7 C. W. E». 314 
0. R. ; Dewakur Josee et al v. Naroo Keshoo Goreht Bom. Sel. Ca. 215, 

(Z^) Ooleb. Dig. Bk. V. T. 354 ; so also Sankha and Likhita, T. 362. 

(c) Chap. VI. Sec. 1, p. 21 ; Stokes, H. L. B. 78v 

{d) The family estate, once regarded as inalienable, a quality extend- 
ing even to acquisitions by acceptance of religious gifts, [see Vii*am. 
Tr. p. 99, above p. 13&,) next became disposable by the joint will of 
all interested. In Lallubhai v. Bai Amritt I. L. R. 2 Bom. at p. 328, 
the progress from this stage through the allowance of religious gifts 
to freedom of sale is traced by reference to the HindA authorities. 
When the separate performance of the family sacrifices by brothers 
residing apart once became recognized as a right,and then as a duty, 
the close connexion between the sacra and the estate made a law of 
partition almost inevitable. Still the ancient habits and traditions 
made this a slow growth. Union under the eldest (Mann IX. 106) 
must long have remained the sacred type of the family, until the 
progress and increase of the other castes invited the Brahmans, the 
sole legislators of the codes, to dispersion, and to the encourage- 
ment of dispersion amongst their clients for the multiplication of 
religious functions. It seems from such Smritis as the one quoted, 
Mit. Chap. I. Sec. 1, para. 30, that the partition of the immoveable 
patrimony was regarded, when first allowed, rather as a distribution 
for use than a division of interests. To this may be ascribed some 
apparent contradictions of precept. Thus^ notwithstanding a parti- 
tion, the concurrence of all the co-sharers, though separated, was 
required for the gift or sale of any part of the ancestral lands, 
Steele, L. C. 239. To this may probably be traced the right of 
pre-emption amongst members of the same stock recognized by some 
local usages of the Hindfis. The right recognized amongst Hindus 
in GujarAth has been referred to a Mahomedan origin, Gotdhmidds v . 
Prmkort 6 Bom. H. C. R. 263 A. C. J., and in Bengal, B. L. R. F. B. 
R. 143, but a GujarAth SAstri referred it to the prohibition against 
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alienation of the fiEimify estate, MS. Q. 746. See Steele, L. C. p. 211 ; 
andfx>mp. Tapper, Panj. Oast. Law, Vol. 111. p. 147. 

Mit^ksbard, written after the sacred and perpetual unity of the 
patrimony had passed away, says that the concurrence of one 
separated kinsman in the sale of his land by another is required 
only to prevent future dispute, but this utilitarian reason for the 
continuance of the rule was obviously not the source of it. The 
Smfitis regard the patrimonial lands generally as indivisible. Thus 
U6Anas, (in Mit. Chap. I. Sec. 4, pi. 26, Stokes, H. L. B. 390, Smriti 
Ohandrik&, Chap. Yll. para. 44), says that land and sacrificial 
gains are wholly impartible. Prajdpati (para. 46) is to the same efiect. 
{See also Smriti Chandrikd, Chap. XII. para. 21). He says that the 
assent of every coparcener is requisite to the validity of any act, 
touching tbo immoveable property. Unanimity amongst the sharers 
was perhaps meant by Praj^pati to warrant partition and even 
alienation, as Y&jnavalkya also (para. 49) says, “No one can make 
a partition of the inheritance. It must be enjoyed merely, not 
aliened by gift or sale,^’ and yet ho lays down rules for partitions. 
(Y4jn. n. 114, &o.) The text of Brihaspati quoted in Mit. Chap. I. 
Sec. 1, para. 30 (Stokes, H. L. B. 376, and Smriti Chandriktl, Chap. 
XV. para. 3), “ A single person (even separated) never has power over 
immoveables,” though differently explained by the modern commen- 
tators, points back to the same primitive notion. The differences 
of custom which have spring from this may be seen in Steele, 
L. C. 238. 

The ancient rule of the Hindtl Law which forbade sale but allowed 
mortgage of the inheritance, Mit. Chap. I. Sec. 1, para. 32, was the 
basis of the law of K&narfi., whereby a mortgagee who had entered 
on default was compelled, after any lapse of time, to restore the 
property on payment of the debt with interest and compensation for 
improvements. See 6th Rep. 130. So too the occupier of vacant 
land deserted by its owner had to restore it on his return with or 
without compensation for his expenditure, see Bhds^ardppd v. The 
Collector of North Kdnard, I. L. R. 3 Bom. 625 ss. A similar law, 
resting on the same ideas, is still operative in the Panjab, though 
there, as elsewhere, restrictions are creeping in, see Tupper, Panj. 
Oust. Law, Vol. III. p. 145-160 ; and the same, Vol. I. p. 93, 94 ; Vol. 
n. p. 214, for the right asserted by village communities over tho 
common land, and Vol. II. p. 8 ss. for the tribal origin of property 
in land and the derivative constitution of the family and individual 
ownership, contrary to Sir H, Maine, Early Hist, of Inst. pp. 77-82. 
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Bose, (a) Sir B. Peacock, C. J., refers to Katy&yana, as 

Amongst the Gares all land is held in common by a Mahari or 

clan It can be aliened only by common consent. Damant in 

Ind. Antq. Vol. VIII. p. 205. In the Delhi territories, according to 
native custom, “ a sharer cannot dispose of his landed property by 
sale or gift nor introduce a stranger without the general acquies- 
cence of the pane or thola or other division to which he belongs,’^ 
his CO- members of the community having also aright of pre-emption. 
Mr. Fortescue’s Rept. of 28th April 1820, III. R. and J. Sel. 404. 
In Lahore sales of land are not recognized, while oisufructuary 
mortgages are common, Panj. Gust. Law, Vol. II. p. 187. The 
consent of townsmen and neighbours {see Ooleb. Dig. Bk. II. Chap. 
IV. Sec. 2, T. 183), referred to in Mit. Chap. I. Sec. 1, p. 31 (Stokes, 
H. L. B. 376), may have been required on account of the joint en- 
joyment of the common pasture land appendant to the holding, and 
of the close connection and community of interest of the several mem- 
bers of the ancient village. They were dependent on each other for 
many services and subject to taxation in common. It was natural 
then that the relatives first and then co- villagers should have a pre- 
ferential right to vacant lands. See Proc. Beng. Soc. Sc. Assn. 
Vol. I. p. 31. The consent of the Mir&sd&rs is said by Ellis (Ma- 
dras Mirasi papers, pp. 206, 207) to he necessary for the admission 
of an outsider to ownership either of a share in the integral property 
in the village, or of a particular portion of the land. The form of 
such assent is retained in many modern grants, such as that under 
Tippoo’s Government, set forth at Vol. I. p. 73, of the Evidence in 
the Kdnarfi. Land Case, which, it is said, is made “ with the consent 
of the Desais, GSivkaris, Bhavas, and Potbh5.vas of the village.’^ 
Sales were formerly attested in many cases by the whole village 
community, see Wilks, South of India, Vol. I. p. 132. See further 
Laveleye’s Primitive Property, p. 60; Stubbs, Const. Hist. Vol. I. 
pp. 95, 96; 5th Rep. on E. I. Affairs (1812), Vol. II. p. 136, 826 ; and 
Mountst. Elphinstone’s Hist, of Ind. Vol. I. p, 126 ; Maine, Anc. 
Law, Chap. VIII. p. 263. 

The endeavour to preserve the land to the family to which it was 
originally allotted formed part of the polity of many of the Grecian 
States. The famous Agrarian law of the Jews had the same object in 
view, see Milman, Hist, of the Jews, Bk. V. Vol. I. p! 231. The Teu- 
tonic laws generally prohibited alike female succession, which might 
deprive the community of a defender, and the alienation of the patri- 
mony without the consent of all the sons, or as in Sweden of all 


(«) 4 B. L. R. 72 0. C. J. 
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quoted in Ooleb., Dig. Bk. II. Chap. IV., T. 19, to show 
that an adopted son cannot, by selling the family house, 
deprive his adoptive mother of her right to a residence in it. 
This was followed in Oauri v. ChanJramani, (a) where the 
purchaser at an execution sale of the rights of a nephew was 
successfully resisted, as to one-half of the family dwelling, 
by the widow of the judgment-debtor^s uncle. And recently 
it has been held that the widow of an undivided HindA has 
a right to residence in the family dwelling-house and can 
assert it against the purchaser of thehouse at a sale in execu- 
tion of a decree against another member of the family. (6) 

As regards clothes, furniture, vehicles, ornaments, books, 
and tools, it must be understood that an equitable distribu- 
tion (c) of them or of the proceeds of their sale is sanctioned, 
when they are numerous and of value, or form the sole 
property of the family. As to ornaments it is said that 
those commonly worn by a woman during her husband^s life 
are not subject to partition, after bis death, by his coparce- 

members of the family except ip case of extreme necessity. Captivity 
was such a case, and at a later time overwhelming debt. A right of 
retraction subsisted for a year. See Maine, Anc. Law, Chap VI. p. 
198 ; Lex. Salica, Ti. 62, Sec. 6 ; Baring Gould, Germany, Past and 
Present, Yol. I. p. 74. In Sweden, as in India, the right of occupation 
of waste was at one time unrestricted except by the liability to taxa- 
tion, but this latter was in both countries expanded into a right or 
claim to superior ownership ; see Geiger, Hist, of Sweden, Chap. IV ; 
Bhaskardppd v. The Collector of North Kdnard, I. L. R. 3 Bom. 640, 
644 ss. In Norway an indefeasible right of redemption was always 
recognized ; Elt. Orig. p. 209. 

(a) I. L. B. 1 All. p. 262. 

(b) SeeBk. I. Chap. I. Sec. 2, Q. 9 ; Talemand Singh v. Bukmina, I. 
L. R. 3 All. 353 ; Parvati v. Kisansing, Bom. H. C. P. J. 1882, p. 183. 
See above, p. 252. According to the custom of London and other 
places under the English law, “while the house went to the 
youngest heir, the chief room was reserved as the widow’s chamber.'* 
iSee'Elt. Tenure of Kent, 42. 

(c) May. 1. c., paras. 22 and 23 ; Stokes, H. L. B. 78-9; Mit. Chap, 
I. Sec. 4, paras. 17-19 ; ibid. 388. Otherwise they are retained by the 
possessors, allowance being made for their value; Steele, L. C. 60^ 223. 
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ner8^(a) they and are expressly excluded from partition in the 
husband^s life by Vishnu, XVIL, p, 21, unless given in fraud 
of the coparceners. (&) Property subject to partition, but 
the existence of which was not known and which could not 
therefore be included in a general partition, is, on its disco- 
very, to be distributed, and in the same proportion as that 
actually divided, (c) 

§ 6c. Property legally impartible, — Property, not naturally 
indivisible, may be impartible on account of the political con- 
dition of the owners or of a local or family law governing its 
devolution, (d) The succession to a principality is by the 
HindA Law usually confined to a single line of chieftains, (e) 

(a) Viram. Transl. 260 ; Iw/ra, Bk. II. Introd. Sec. 7 A. 2. A 
widow’s ornaments are not partible amongst her husband’s copar- 
ceners, Steele, L. C. 36. See above, p. 310. 

(h) See above, pp. 186, 208, 310. (c) Steele, L. C. 60, 223. 

(d) See Ooleb. Dig. Bk. II. Chap. IV. T. 15 Comm. ; Maine, Anc. L. 
233. Under the Marooraakatayam law a partition requires the assent 
of all members of the family, M. S. D. A. R. for 1857, p. 120. Under 
the English Common Law cases arose of coparceners inheriting 
property, such as a fortress, a corody uncertain^ or common appendant 
which could not be divided. In such cases the eldest took the 
impartible property and made an equivalent contribution in money 
to the others. So too when the youngest coparcener took the whole 
of the impartible property under the law of borough-English. See 
Bract. II. 76 ; Co. Litt. 165 a ; Elt. Tenure of Kent, 172. 

(e) Steele, L. C. 60. 62, 229; 1 Macn. H. L. 7; 2 Str. H. L. 328. 
The custom arose, or maintained itself amidst a general change, partly 
from the sacred character ascribed to the eponymous founder of a 
line of chieftains and his descendants retaining power or nearly 
connected with those who held it ; partly, too, under the pressure of 
necessities such as those which gave rise to a similar rule in the 
Feudal system. Before this had become developed we find the sons 
of Clovis dividing the empire CCoulanges, Hist. Inst. p. 427) under the 
Salic law (Hessels and Kern, 379 ss.) like a private estate. In 
England, before the Norman conquest, the succession to the throne, 
though confined to a single family, was determined, as to the 
individual, by election, a method which, unless the electors as well 
as the person chosen belong to the princely family, is not consonant 
to Hindtl ideas of chieftainship. Feudal tenure required a defined 
and single successor to the fief. But in Germany, where allodial 
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The preference of individual members of the reigning family 
may be governed by a simple rule of primogeniture (a) and 
exclusion of females ; it may admit of collateral representa* 
tives coming in under particular circumstances ; or a power 
of selection of the heir apparent from a larger or a smaller 
class may be exercised by the chief in possession or after 
his death by a group of chiefs. (&) Such rules recognized 
as controlling the succession in a State are hardly to be 
classed with those of the ordinary municipal law. They can 
but seldom come under the cognizance of the ordinary Civil 

patrimony was often held along with the fief, the former was distri- 
butable as under the Hindii law, though the latter was impartible, 
at least from the 14th century downwards. The rule of primoge- 
niture established as to their fiefs amongst the electors by the 
Golden Bull of Charles IV. was imitated generally by the princely 
houses as a family law, while partition was still the general law. 
See Freeman, Hist, of Norman Conquest, Yol. I. 107 ; Maine, Early 
Hist, of Inst. 199 ss ; Baring Gould, Germany, Vol. I. 78, 79 ; Rawut 
Urjun Singh v. Rawut Ghunsiam Singh, 5 M. I. A. 169 ; Chowdhry 
Chmtamon Singh v. Musst. Nowlukho Koonwari, L. R. 2 I. A. 263. 

(fl) Notwithstanding the almost universal acceptance of the law of 
equal divisible ownership of the patrimony by several sons and their 
descendants, the traces of the older system of a theoretical permanence 
of union under a single head are still perceptible. See Steele, L. C. 
62, 205, 215, 228, 229, 230, 375, 409, 417. The “ vadilki” or eldership 
of a family of vatandars (hereditary functionaries) is still often 
contested with great acrimony, and that too when the rights or privi- 
leges annexed to the position are, according to an English estimate, 
of but the most trivial value, or of no value at all. The question 
between the grandson by a deceased elder son and a surviving young- 
er son, and between the representatives of the eldest branch and of 
the branch nearest to the last holder gave rise in England and in 
Germany to contests like those which have arisen in India, eee above 
p. 69, note (6), and Comp. Reeves, Hist, of Eng. Law, Chap. III. The 
Wars of the Roses sprang from an analogous dispute. In Germany 
the determination of the competing rights of the elder and the 
younger branch passed the skill of the lawyers and was committed 
to a single combat of champions. See Glanv. by Beames, p. 168 ; 
Meyer, Inst. Judiciaires, Yol. I. p. 344 ; Laboul. op. cit 420. 

(6) As to the tribal limitations and the customs o^ succession in 
B&jputAn^ aee Sir A. C. Lyall’s Asiatic Studies, p. 200 ss. 
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Courts^ (a) the sanctioD requisite to enforce the decision as 
to a disputed succession^ an appanage^ or a maintenance^ 
being in general an act of State. The analogy only of the 
ordinary law is usually followed, because this, forming a 
part of the popular consciousness, has moulded the natural 
expectations and the standard of propriety existing in the 
princely family and those connected with it. The custom of 
the family has equal or even greater influence, and its 
enforcement by the paramount power {b) rests ultimately on 
the same considerations as those which give weight to the 
ordinary Hindii law, the desire to satisfy the general sense 
of right, (c) The usage does not affect newly-purchased 
zamindaries. (d) 

The primogeniture of the ancient Hindfls was much more 
a headship than an ownership excluding the other members or 
branches of the family, (e) The head was an administrator 
for all, and a master of all, because the refinements of more 

(fl) See Bajkumar Nohodip Chundro Deh Bu/rmun v. Rajah Bir 
Chundra Manikya et al, 25 C. W, B. 404*, 12 M. I. A. 523 (the 
Tipperah case). 

(6) Mootoor EngadacheUasamy Manigar v. Toomhayasamy Manigar, 
M. S. A. Dec. 1849, p. 27; Steele, L. C. 229. The character of the 
grant determined the rights' as to inheritance and partition of an 
inam or jaghir. See Steele, L. C. 207 ; above pp. 157, 1/3. 

(c) See Neelkisto Deh y. Beer Chunder Thahoor et al, 12 M. I. A. 
523; Maharaj Kuwar Buedev Singh v. Af. Roodur Singh, 7 0. S. D. A. 
R. 228; Ooleb. Dig. Bk. II. Chap. IV. Sec. 1, T. 15 Comm. In 
Germany the property of the nobility “ of the nature of a lAj is 
subject to various special rules of descent, having for their object the 
preservation of each estate as a support for the title. Besides primo- 
geniture there are the rules of Majority, of Seniority, and of Secundo- 
and Tertio-geniture. For an explanation of these terms, the last of 
which implies the enjoyment of an appanage for life by a junior 
member of a family, according to a rule common in India, see 
Baring Gould, Germany, 1. 81. Rules analogous to those of Majority 
and Seniority are to be found in operation in many States and 
Ohiefbainships. 

(d) Jagunnadharoso v, jEondarow, Mad. S. D. A. Dec. for 1849, 
p. 112; 3 Mori, Dig. 188. 

(a) Above, pp. 69 ss.; Steele, L. C. 178, 228. 

98 H 
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recent times had not been invented. At this stage of social 
development the idea of purely individual proprietorship 
was but growing up through the separate possession of 
moveables, (a) When the breaking up of families had been 
received into the legal system the former supremacy of the 
senior was recognized by the allowance to him of a greater 
portion or of some special parts of the estate, perhaps as an 
inducement to consent to a partition, (6) but probably also 
on account of the duty specially devolving on him of main- 
taining the sacra, (c) Precedence in public religious 
ceremonies, though sometimes burdensome, is still much 
prized by Hind A gentlemen, and has kept the minds of the 
people familiar with the idea of supremacy in families and 
individuals {d) notwithstanding the difficulty of reconciling 
the latter with the doctrine of equal rights acquired by birth. 
For ordinary public functions and the emoluments attending 
them, the generally received principle is that of a rotation 
of enjoyment amongst those entitled, (e) and this affords a 
means of transition, through cases where there must be some 
precedence, to an hereditary and singular succession to more 
exalted stations. (/) Both sets of ideas are at work in 
regulating the customary inheritance of the so-called 

r&j-es’^ of the present day, while the younger members of 
the territorial families claim appanages as of right in virtue 
of kinship. (^) But in each sub-branch a general secular 
precedence is conceded to the senior representative accord- 
ing with his pre-eminence in nearness to the ancestor and in 
ceremonial observances, (/i) 

With such cases as we are considering may be classed for 
some purposes the one relating to the confiscated estates of 

(а) See St. L. C. 53, 179. Comp, Morgan, Anc. Soc. pp. 6, 628, 535. 

(б) See Sir H. Maine, Early Hist, of Inst. p. 191 ss. 

(c) See Steele, L. C. loc. cit. 208, 218, 226. 

(d) See Steele, L. C. 417. 

(e) Steele, L. C. 205, 218, 229. 

(/) See Ooleb. Dig. loc. cit; Steele, L. C. pp. 60, 63. 

(g) Ooleb. Dig. loc. cit ad fin. ; above, p. 264. 

(A) See Steele, L. C. 217, 218, 221, 229, 413, 417. 
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the late King of Delhi, of Raja Salig Bam and others v. 
The Secretary of State for India (a) where it was said ; 

The territories were assigned to him for the support of his 
royal dignity, and the due maintenance of himself and family 
in their position. If he had died, or abdicated, his successor 
would have taken the property in the same way, free from 
all charges. It was a tenure (so far as it was a tenure at 
all), durante regno, and on his deposition hia estate and 
interest ceased, and all charges and incumbrances created 
by him out of that estate fell with the estate itself,^^ In the 
same case a letter of the Government of India is quoted 
with seeming approval : The general rule is that rent-free 
estates, secured by grants from Government, are not liable 
for the debts of deceased, grantees. The exception is in the 
case of such estates which have been confiscated, and this 
exception is based on the consideration that ^ the interests 
of justice^ require the protection of creditors from the 
effects of a political catastrophe which they could not have 
foreseen/^ (6) 

The rule and the exception above stated imply however 
that there may be what is called a Bdj, or an estate held 
after the manner of a Rdj, when there is no special political 
status at all. (c) In such cases the inheritance to the zamin- 
ddri or other estate resembles in general the succession to a 
true principality. The question is then usually one of family 
custom and usage (d) and the rules of primogeniture and 

(а) L. R. Suppl. I. A. 119, 128. The raj, in that case, was not of 
course subject to the HindA* law, but the principles relied on are 
equally applicable to the estate of a HindA r&j&. 

(б) Ib. 129, and in/ra, Bk. II. Chap. III. Sec. 4, Q. 3 a. Steele, L. 
C. 227, 237, 269. 

(c) 2 Str. H. L 329 ; Coleb. Dig. Bk. II. Chap. IV. T. 15 Comm. 
See per Judicial Committee in Chowdhry Chintaman Singh v. Now- 
lukho Koonwar, 24 C. W. R. at p. 256, S. C., L. R. 2 I. A. 269. 

(d) Introd. to Bk. I. above, p. 156 ; Soorendronath Roy v. Mu88t> 
Heeramonee Burmoneah, 12 M. I. A. at p. 91 ; Neelkieto Deb Burmono 
V. Beerchunder Thakooi*, ih. 523 ; Raja Udaya Aditya Deb v. Jaduh Lai 
Aditya Deb, L. R. 8 I. A. 248 ; Bhau Nanaji v. Sundrabai, 11 B. H. 
C. R. 249. 
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of ^cluBion of females in favor of male collaterals may 
prevail under a Kulaoh&r^^ or family custom, as to an estate 
that is not a r&j^^ even in the popular sense, (a) The im- 
partibility of the estate in such a case is not enough to 
make the succession to it similar to that of a separate 
estate, (b) Property may be joint though impartible, (c) 
Though property be impartible, yet the nearest male 
member of the joint family inherits in preference to the 
daughters of the last holder, as admitted in the Shivagunga 
case, (d) though without effect there, as the estate was a 
separate acquisition.^^ (e) The family estate may comprise 
partible as well as impartible property, each following its 
own line of descent, (/) and in such a case a partition may 
be made with reference to the latter, so that it becomes, as 
regards the other parceners, a separate estate in the hands of 
the senior co-sharer to whom it is allotted, (g) This deci- 
sion may be referred either to a resignation by the other 
members of their rights for a consideration in the form of 
their several shares, or to an abandonment by mutual agree- 


(a) Baboo Gunesli Butt v. M. Mohethur BingJi et al, 6 M. I. A. 164 ; 
Bhdu Ndndji JJtpdt v. Sundrdbdi, 11 Bom. H. 0. R. 249, 269 ; B. 
Pertab Sahee v. M, Bajender Pertab Sahee, 12 M. I. A. 1; Chowdry 
Chintaman Singh Y. Musst. Nowluhho Konwari, L. R. 2 I. A. 263; 
The Court of Wards v. R. Coomar Deo Nundun Singh et al, 16 C. W. 
R. 142 C. R. 

(&) 8, R.Y. Venkayamah v. S, E. Y. Boochia Venkondora, 13 M. I. 
A. at p. 339. 

(c) As said by the Privy Council in Tekaet Doorga Per shad Singh v. 
Tekaetnee Doorga Kooere, L. R. 5 1. A. at p. 152, 169. See Periasami 
V. Periasami, ib. p. 61. 

(c2) Katama Natchiar v. The Rajah of Shwagvmga, 9 M. I. A. 539. 

(e) Sheo Soondary v. Pirthee Singh, L. R. 4 I. A. 147. 

(/) Bawut Urjimsing etal v. Rawut Ghtmsiam Singh, 5 M. I. A. 
169. 

ig) Tekaet Doorga Pershad Singh v. Takaetnee Doorga Kooere et al, 
20 C. W. R. 155, S. C. ; L. R. 5 I. A. at p. 152. 
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ment of the special custom of descent^ (a) and to a partition 
accompanying it^ which thenceforward makes the rights of 
the sharers inter' ae those of owners of separate property. (6) 
The intention however must be distinctly expressed in order 
to free the impartible estate from the established custom (c). 

In Bodhrav Hanmant v. Narainga Bav, {d) the Privy 
Council held that an important inam was subject to the 
ordinary rules of partition. Where indeed the grant was 

(a) “ The custom is capable of attaching and of being* destroyed.*’ 
Privy Council in Soorendronath Roy v. Muast, Heeramonee, 12 M. 
I. A. 91. See also Gopal Das v. Nurotam Singh, 7 0- S. D. A. R. 195 ; 
Rajhishen v. Ramjoy, I. L. R. 1 Calc. 186 ; above, p. 156-7. 

(5) In Raja Bish/nath Singh v. Ramchv/m Mujmoadar, B. S. D. A. 
E. for 1860, p. 20, it was held that an eldest brother could give his 
younger brothers equal rights as against himself by an acknow- 
ledgment, but that this did not exclude a question as to the 
validity of an adoption by one of the juniors according to the family 
law. 

(c) See the case of Chintdmun v. Nowluhho, cited below, I. L. R. 1 
Calc, at pp. 161, 162. 

(d) 6 M. I. A. 426. In Girdharee Singh v. Koolahul Singh, 
2 M. I. A. at p. 35, a claim to a rdj as impartible was held refuted 
by evidence of “ a course of possession and enjoyment” opposed to 
its impartibility. An impartible rAj is not necessarily inalienable, 
see above, p. 159, but this cannot of course be meant to imply that 
generally such an estate is alienable. Its alienable quality would 
be made use of to effect partition contrary to the law, or still more 
completely to destroy the interests meant to be guarded by 
impartibility. See above p. 173, and Bk. I. Chap. II, Sec. 13, Q. 10, 
p.462. A vrittior income receivable for religious services is partible 
property, and may be even mortgaged and sold in execution of a 
decree. It was held that the mortgagor’s right having been decreed 
to be sold the question of its liability to this process could not 
be raised in execution, Sadashiv Lakshman Lalit v. JayanUbai, Bom, 
H. C. P. J. P. 1883, p. 27, referring to Bechardas v. Qohha, Bom. H. 
C, P. J. 1882, p. 379, and Prannath Paurey v. Sri Mangula Debia, 5 
C, W. R. 176 C. R. Comp. Ukoor Dosses case, aupra, p. 185, note (6). 
For the mode of distribution, see Steele, p. 85. That religious grants 
are generally inalienable, see Steele, L. C. 206, 207, 237, 441, and 
above, p. 201 . A devasthAn never reverts to the Government, ib, 235. 
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originally made to support an office, (a) Mr. Ellis said that 
it is not to be so distributed as to defeat that purpose. 
‘‘Does not the law,” he says, ‘‘that regards the grant of a 
corrody apply to these and similar perquisites ? and has not 
the grantor, or he who pays, a right to see that they are 

appropriated according to the original intention? I 

have no doubt but it applies, and that similar official per- 
quisites, though certainly heritable, are not divisible, nor 
ought they to descend by primogeniture. The most capable 
should be selected...... [and] enjoy the whole perqui- 
sites.” (b) This principle is recognized by the Privy Council 
in Ardreshappa bin Qadgiappa v. Giineshidappa {c) so far as 
the emoluments may be annexed by any law to the office. (c?) 
A saranjam is usually impartible. It is attended with an 
obligation to maintain the younger members of the family. 
A pension substituted for it has the same legal character, (e) 
In many cases, temple allowances are hereditary and 
divisible, (/ ) though sometimes subject to special rules of 
descent, (g) or divisible in enjoyment subject to the charge 
for management which is indivisible, (h) Ancestral pro- 
perty made subject to a trust for an idol was pronounced 
partible subject to the trust, (i) On the other hand, a 
vatan property, found to be impartible according to the 
family custom, was held not to have become partible by the 
cessation of the official functions with which it had formerly 


(a) See above, Introd. to Bk. I. p. 180, 184. 

(b) 2Str.H. L. 364. 

(c) L. R. 7 I. A. 162. 

(d) Ib. 167. 

(e) Ramchandar v. Sakharam, I. L. R. 2 Bom. 346 ; above, 
pp. 180, 264. 

(/) 2 Str. H. L. 368. 

(jy) Bhdu Ndndji V. Sundrdbdi, 11 Bom. H. C. R. 249. 

(h) 1 Str. H. L. 210. 

(t) Bam Ooomar Pal v. Jogendrmaih Pal, I. L. R. 4 Calc. 56. 
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been connected, (a) What determines the rights in parti- 
tion as by descent in each case is the family custom, where, 
according to that custom as clearly proved, a divergence 
from the ordinary law has become established. (6) Such a 
family custom allotting certain portions of a Zamindari to 
the junior members does not render savings and accumula- 
tions made by those members joint property, (c) 

A family cannot make a custom for itself in opposition to 
the general law of the country, according to Baswantrav v. 
MantapTpa, (d) But where the family is found to have 
been governed as to its property by a custom which has been 
submitted to as compulsory, that custom is itself law, (e) 
though it is extremely diflScult to establish such a custom. (/) 
It is more readily admitted where the custom is found to 
extend to a considerable class of the community. Thus in 
Shidoji Eav V, NaiJcoji Rav, (g) the Court says, ^^we find 
a general usage amongst a large and important class of the 
community of dispensing with actual partition and providing 
for the maintenance of the family by special arrangements 
varying in difierent families, the general character of which, 


{a) Samtriava et al v. Anandrav^ R. A. No. 24 of 1874, Bom. H. C. 
P. J. F. for 1875, p. 132. See Timangavda v. Rangangavda, Bom. H, 
C. P. J. 1878, p. 240. 

(&) A document containing a statement of a family custom was 
construed extensively so as to include the whole class indicated by 
specification of particular instances of the nearest male collaterals as 
heirs to a Zamindar who should die childless, Chowdry Chintamun 
Singh v. Musst. Nowlukho Konwari, L. R. 2 I. A. 263. 

(c) 0. Hurreehur Pershad Doss v. Gocoolaiimnd Doss, 17 C. W. R. 129. 

(d) 1 Bom. H. 0. R. Appx. xlii. 

(e) Sorendronath Roy v. Musst, JSeeramonee, 12 M. I. A. 91. Comp. 
Abraham v. Abraham, 9 M. I. A. 195, and Timangavda v, Rangangavda, 
Bom. H. 0. P. J. 1878, p. 240 ; Mathura Naikin v. Esu Naikin, 
I. L. R. 4 Bom. at pp. 662, 573. 

(/) Icharam v. Ganjpatram, S. A. No. 294 of 1871, Bom. H. C. P. J. 
F. for 1873, p. 169. 

10 Bom. H. 0. R. 228. 
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however, is the vesting of the family property principally in 
the representative of the elder branch, subject to the support 
of the other members,^^ (a) and as to such a custom, that it 
^^is one which, if clearly proved, should be allowed to dis- 
place the plaintiff's right to partition under the general 
law.^^ The District Judge finding the custom proved for 
the particular family was to determine what provision by 
way of maintenance was to be made for the plaintiff, who 
had sued for a partition. (6) 


(a) See Bk. I. Introd. above, pp. 263, 264. 

(b) Oomp. Laboiilaye, op. cit 368. In cases of the kind here con- 
sidered the law of descent is determined by the personal status of 
those concerned. The special rule does not adhere to the land itself 
independently of the hands in which it is held. Under the English 
law a special quality as to descent is deemed inherent in some lands, 
or, rather the proprietary relation to them. Thus a manor given 
first in frankalmoigne and afterwards by knight service was held to 
be still gavelkind. See Elt. Tenure of Kent, 263, 377. But this notion, 
though sometimes referred to in the Courts, is strange to the Hindu 
Law. (See Periasdini v. Periasami, L. R. 5 I. A. at p. 75, and the 
instances at Nort. L. C. 278, and comp. Coleb. Dig. Bk. II. Chap. IV. 
Sec. I, T. 15, Comm.) A Zamindari or Yatan once effectively aliened or 
even divided is freed from any special rule of descent. It is not im- 
partibilis ratione terrae, as gavelkind established by custom before the 
Conquest made land in 'Kent, partibilis ratione terrae. See Bract. 
374 a. In such instances as the Hunsapore case (12 M. 1. A. 1) and 
the Shivagunga case, the fact that an estate was assigned to a branch 
of a family not entitled in the regular course of law was said not to 
change its previous impartible character {Mutta Vaduganadha 
Tevar v. Dorasingha Tevar, L. B. 8 1. A. at p. 116), but in both cases the 
new grantees from Government were of the proprietary family and 
subject to its custom as to any estate to which that custom extended. 
Such cases as these are to be distinguished from those like Raja 
Nilmoney Singh v. Bukram Singh (L. R. 9 I. A. 104), in which 
lands are held as a remuneration for service for the maintenance of 
which they have been conferred, or a grant has been taken at a reduced 
land-tax in consideration of service to be rendered. These may be 
impartible on account of their attendant condition of service, either 
wholly, or without the approval of the Government. They may be 
inalienable either absolutely, or in a qualified way allowing an aliena- 
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As regards Hereditary offices and tHeir emoluments in the 
Bombay Presidency, (a) these are now regulated by positive 
enactments of the Legislature. See Bombay Act III. of 
1874, by which a prohibition is imposed on Vatan pro- 
perty's leaving the family of the office-holders, and provi- 
sions are made for placing it under the control of the 
Collector. Subject to this, however, the right of the eldest 
member of a Patil family to officiate, as it is the usage of a 
large number of families, is regarded as usage of the 
country,^' which by Sec. 26 of Reg. 4 of 1827 our Courts are 
bound to recognize and enforce. (6) In the case of Bhag- 
dS,ri and Narvadari holdings in GujarS.th the Legislature 
has provided against subdivision or separation of the house 
from the holding, (c) but without any rule as to inheritance 
or partition. These are left to the Hind A law and custom, (d) 


tion of part or for a life, or subject to particular fiscal conditions, or 
as to the persons of the alienees. These conditions and qualifications 
may be found in the case of vataus in Bombay. A jaghir or saranjam 
is usually impartible, and the succession is according to primogeni- 
ture; Bdmckand/ra Mantri v. Venhatrav Mantri, I, L, R. 6 Bom, 598; 
above, pp. 173, 179. 

(a) See above, Bk. I. Introd. p. 173. 

(5) Sanganbusapa v. Sangapa, Bom. H. 0. P. J. 1879, p. 257. Comp. 
infra, Bk. 11. Chap. III. Sec. 4, Q. 3 ; and Bk. II. Chap. II. Sec. 1, 
Q. 5. 

(c) See Bom. Act Y. of 1862. 

(d) See Bhai Shomker v. The Collector ofKaira, I. L. R. 5 Bom. 77; 
Prdnjivan Daydrdm v. Bd/i Revd, tb, 482. 

The customary law of the castes preserves many restrictions on 
the disposal of the patrimonial lands. See Steele, L. 0. pp. 429, 
432. Even after a partition in many castes the interest of the re- 
latives is thought to prevent an alienation or incumbrance with- 
out their assent signified by attestation, ib. In many the succes- 
sion of a daughter is not admitted in competition with separated 
brothers and uncles, ib. 424 ss. ; as some of the Madras customs 
exclude even the widow, 2 Str. H. L. 163. 
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IV. — ^Liabilities on Inheritance. 

§ 6. The Kabilities or charges on the common property, 
distributable on division, include the following : — 

A. Debts, (a) for which the coparceners at large are liable, 
must, in general, have been incurred before parti- 
tion, by a father or other managing member of the 
family, for the common benefit. (6) 

(a) Compound interest may be stipulated for and recovered under 
the HindA law, Hamchandra and others v. Lahha, Bom. H. C. P. J. 
1883, p. 45 ; Coleb. Dig. Bk. I. T. 49 Comm. ; Steele, L. C. 72. The 
rules of the Hindti law on this subject are much more reasonable 
than those of the Roman law, which in some measure still prevail in 
the English law. The maximum of interest recoverable on an ordinary 
loan is a sum equal to the principal ; on loans of grain and other 
articles difierent limits are prescribed. See Steele, L. C. pp. 266 
8s. When interest has accumulated to the amount of the principal, 
it is to be turned into principal by a new account, or by a fresh 
transaction, but to this there is no objection ; Steele, L. C. 266 ; Vyav. 
May. Chap. V. Sec. I . ; Coleb. Dig. Bk. I. T. 59, 255 ss. As to the 
assignment of obligations, ib. T. 49, and Bk. II. Chap. IV. T. 27. 
As to dealing with mortgaged property, Bk. I. T. 117 ; Bk. II. Chap. 

IV. T. 28; YivAda Chint. Trans, pp. 73, 76, 316. See now the 
Indian Contr. Act, IX. of 1872. 

(b) May. Chap. IV. Sec. 6, paras. 1, 2; Stokes H. L. B. 72 ; Chap. 

V. Sec. 4, para. 20 ; ibtd. 12>L The debt of a father is a charge 
generally, as far as his sons are concerned, though not incurred for 
the common benefit. NSrada, Pt. I. Chap. III. paras. 5, 6. See Suraj 
Bunsee Koer v. Sheo Prasad Slng^ L. R. 6 1. A. 88 ; and Laljee Salioy v. 
Fakeerchand, I. L. R. 6 Calc. 135; Naraya/nrav v. Balkrishna, Bom. 
H. C. P. J. 1881, p. 293 ; Mutiayan Chetti v. Sivagiri Zaynindar, I. L. 
R. 3 Mad. at p. 381 ; Steele, L. C. 266 ; and above, pp. 164 ss. 637 ss. 
But the estate is not so hypothecated, without a special lien, for 
the father’s debt, as to prevent the son or other heir disposing of ib 
and giving a good title for valuable consideration, Jarrdyairdm v. 
Parhhudds, 9 Bom. H. C. R. p. 116 ; Sheshigiri Shanhhog v. GungoU 
Abboo Saiba, S. A. No. 88 of 1873, Bom. H. C. P. J. F. for 1873, p. 31. 
In Bhehna/ram Singh et al v. Januk Singh, I. L. R. 2 Calc. 438, ^ 43 , 
White, J., says.— “The liability of a son for the debts of his 
deceased father under Hindtl Law appears to me to be a distinct 
question from the right of a father in his life-time to charge the 
interest of the infant sons in the joint ancestral immoveable estate 
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B. Provision“”miisfc be made for relations of the coparce- 
entitled to a portion or maintenance. 

A. Debts. ( a) — The Hindfi Law lays down broadly that sons 
and grandsons shall discharge the obligations of their ances- 
tors, (&) except where they have been contracted for immoral 


with the payment of a debt There seems to be no essential 

difference between the position of the father when dealing with those 
interests during the minority of his sons, and the position of a mother 
when dealing as guardian and manager of her infant son’s estate.” 
See Narayan Acharya v. Narso Krishna et al, I. L. R. 1 Bom. 262, 
and the cases there referred to ; the texts referred to above, p. 644, 
and pp. 80, 161. The funeral expenses of a deceased Hindd are a 
charge on the family property, SadasMv Bkasker v. DhakubaU I- L. 
R. 5 Bom. 451. A widow’s subsistence is sometimes deemed by the 
^astris a charge preferable to any other debt, as in the case at 2 Str. 
H. L. 280, but this opinion is not followed ; see above, pp. 99, 102, 
269. The widow’s dower is preferred to the claim of the usurer by 
the 11th Art. of Magna Gharta, see Stubbs, Docts. &c. p. 290. 

(a) A father’s promises are looked on as binding unless the per- 
formance of them would prevent the fulfilment’ of some still more 
saored duty. His dying directions as to charities within reasonable 
limits must be obeyed. These rank as testamentary dispositions. See 
Steele, L. 0. pp. 404, 429. But the Courts will not enforce either 
of these obligations except subject to the conditions of the Statute 
law where that is in force. See above, pp. 206, 207, 224 ; Steele, 
L. 0. 178, 233, 238. 

{b) Yishnu, Tr. p. 45 ; May. Chap. V. Sec. 4, para. 12 ; Stokes, H. 
L. B. 122; Umrootram Byragee v. Narayandas Buseekdas, 2 Borr. 222; 
Ram Narain Lai v. Bhawani Prasadf I. L. R. 3 All. 444, 445; Laljee 
Bahoy v. Fdkeerchand, I. L. R. 6 Calc. 135 ; {Mitdkshard Law), 1 Str. 
H. L. 167 ; 2 ibid. 274, 277, 477 ; Coleb, on Obligations, Chap. IL 
61; Smriti Chandrikd, Chap. II. Sec. 2, paras. 20, 24; Coleb. Dig. 
Bk. I. T. 167; Steele, L. C. 266, 266, 409. 

It is assumed here that the father’s ” kriy& ” or funeral ceremonies 
have been performed or provided for. For these all the sons are 
liable, though their rights are not conditional, Steele, L. C. pp. 226, 
414 SB ; and they should act together, see above, pp. 603, 604; Steele, 
L. C. 404, 413. The obligation of providing for the father’s debts is 
limited by the qualification at least for those incurred in necessazy 
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purposes^ (a) and this duty is not altered by a partition 
amongst the sons. In the case of TJnnoda Soonduree Dassee 
T. Oodhubnath Roy, {b) three brothers had separated while 
a decree against their father remained unsatisfied. In execu- 
tion the shares of two of the brothers were sold. It was 
held that the excess, beyond two-thirds of the amount of the 
decree, could be recovered by the two brothers from the 
fihare of the third, even though this had passed to a stranger, 
by a sale made before the execution was levied, (c) It may 
be doubted perhaps whether this decision and that referred 
to in note (d) at p. 628 are reconcilable in principle, {d) In 
the Bombay Presidency, the liability has been limited by 
Bombay Act VII. of 1866, under which an heir is respon- 

expenses of the family, ” Steele, L. 0. p. 57, 217 ; but this has been 
enlarged by the Courts. See above, pp. 80, 160, 207, 208, 625, 631, 639. 

If valid incumbrances have been created by the father as the ma- 
nager, these will of course form a deduction from the estate to be 
distributed. See above pp. 609, 635, 637 ss. In the case of mortgages, 
which are usually accompanied by possession, the mortgaged portion 
is frequently preserved for future partition. Otherwise it is allotted 
at a valuation of the equity of redemption to the share of one of the 
parceners. See above. Sec. 4 s ; comp. Steele, L. C. p. 218. The 
right of the managing member to mortgage and even to sell the 
estate of the family to relieve its difficulties is widely admitted by 
the customary law. See Steele, L. C. p. 398. Hence the presump, 
tion in favour of his transactions. In. Ev. Act, 1. of 1872, Secs. 
114, 115. 

{a) May. 1. c. para. 15; Stokes, H. L. B. 122. **The pious obliga- 
tion of a son to pay his father’s debts is confined to debts contracted 
for moral purposes. ” Jettyojpa v. Laximaya, Bom. H. C. P. J, 1883, 
p. 87. See above, pp. 634, 635, 641, 643. 

(6) 11 C. W. B. 125 0. R. 

(c) See Ooleb. Dig. Bk. I. T. 182. 

(d) The law as to a single coparcener’s alienation, and a creditor’s 
sale in execution, are discussed above, pp. 631 ss. See Beend/yal hall v. 
Jugdeep Narain Singh, L. R. 4 I. A. 247 ; Swraj Bunei Koer v. Sheo 
Prasad Si/ngh, L. R. 6 I. A. 88, 101 ; Lakshman Dada Naik v. Ram^ 
ehandra JDada Naik, L. R. 7 1. A. 181, 195 ; Bdhdji Sakhoji v. Bdmehet 
at ad, 2 Bom. H. C. B. 23. The decisions have been infiuenoed by 
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sible only to the extent of the assets received by him ; 
and his property cannot perhaps be aliened or encumbered 
by the father, except for good reasons into which the encum- 
brancer is bound to inquire. ( 1 ) The tendency of the 
decisions however has been to extend the father^s power 
of disposal and incumbrance as against his sons, (c) 

In the case of a united family consisting only of brothers 
or collaterals, it has been laid down, that the presumption 
usually arises of a debt incurred by a managing member being 
for the benefit of the family, (d) but that in the case of a minor 
coparcener's interests being affected, the creditor, seeking to 
enforce the liability, must prove that it was hond fide incurred 
by the manager, or at least that there were good grounds 
for supposing it to have so been incurred, (e) Under the 
Bombay Act, above quoted. Sec. 5, the liability of a co- 
parcener, as to debts contracted before he was 21 years of 
age, is limited to the amount of the portion of the common 
property received by him. Even when the other coparceners 
are adults, charges incurred by the manager are binding, 

suspected collusion, which, however, is not to be taken as having 
been a ground of decision in OirdharilaVs case, as said by the Judicial 
Committee in MuUayan ChetUar'a case, L. R. 9 I. A. 128 ; Balmo~ 
kund et al v. Jhoona Lall, N. W. P. S. D. A. R. for 1867, page 14; 
Musat Kooldeep Kooer et al v. Bninjeet Singh et al, 24 C. W. R. 231 ; 
Sheo Perahad Singh et al v. Muaat. Soorjhumaee Kooer, ibid. 281 ; Burtoo 
Singh v. Bam Purmeaaur Singh et al, ibid. 364. 

(а) See above, pp. 80, 165. 

(б) See Narain Singh v. Pertvm Singh et al, 11 Beng. L. R, 397, S. 
C., 20 C. W. R. 192 ; Modhoo J)yal Singh v. Goolbar Singh et al, 9 
ibid. 511 C. R. ; Brojo Kiahore Oujendar v. Huree Kiahen Dosa et al, 
10 ibid. 58 G. R., as compared with Kanto Lall et al v. Girdhari Lall 
et al, 9 0. W. R. 471 C. R., reversed in P. C., L. R. 1 L A. 321; 
LTort V. Lakahman, 1. L. R. 6 Bom. 614, 618. Above, pp. 614 ss. 

(c) See above, pp. 81, 167 ss, 207, 645. 

(d) See Babaji v. Kriahnaji, I. L. R. 2 Bom. 666 ; VrijbJmkandaa r* 
Kirparam, Bom. H. C. P. J. 1879, p. 263. 

(ff) See above, pp. 609, 620, 634, 637. But in Chamaili Kmr v. 
Bam Praaad, I. L. R. 2 All. 267, good faith was held not to protect 
a purchaser of property sold for immoral purposes even by a lather. 
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except as against him, only when incurred for the needs of 
the nnited family, or with the assent, express or implied, of 
its members, (a) 

For a debt incurred by any member of the family under 
the pressure of distress, all members are liable, (b) and the 
property even after partition, but not for a debt incurred 
needlessly or for purposes not constituting a duty, which, as 
a member of the family, the debtor was bound to discharge 

(а) 1 Str. H. L. 199 ; 2 ihid. 344, 434, 457 ; Coleb. Dig. Bk. I. 
Chap. V. T. 180 ss; Bk. II. Chap. lY. T. 54, Comm, auhjm , ; above, 
p. 634 ; 0. Colum Comara Vencatachella v. R. Rtmgasawmy, 8 M. I. A. 
at p. 323. A member defrauded by the contract of a manager with 
a third party cognizant of the fraud may have the contract rescinded, 
Ravji Janardan v. Qangadharbhat, I. L. R. 4 Bom. 29, though gene- 
rally bound by his dealings and under circumstances by decrees 
against him, Bhimaaha v. Ramchandraska, Bom. H. C. P. J. F. for 
1878, p. 286 ; Annaya v. Hoskeri Ramapga, Bom. H. 0. P. J. F. for 
1875, p. 75; Upooroop Tewary v. Lalla Bandhjee, I. L. R. 6 Calc, at p. 
763 {see above, pp. 634 ss. ; Steele, L. 0. 209). At Calcutta it seems to 
have been intimated that the question of the propriety of the aliena- 
tion arises only when infants’ shares have been disposed of, and as to 
their shares, since as regards those of adult members their assent is 
indispensable, Kawesliwar PersJiad v. Run Bahadur Singh, -I. L. R. 
6 Calc. 843; and in all cases due inquiry must be made by a 
purchaser or incumbrancer of the family property. For Bombay the 
general liability for a manager’s acts is asserted in Samalbhai Natha- 
hhai V. Someshvar Mangal Markisan, I. L. R. 5 Bom. 39. The rights 
of a decree-holder for the father’s debts were preferred to those of 
a decree-holder for the debts of the owner himself,, in Gunga Narain 
V. Zfraesh Chunder Bose et al, C. W. R. for 1864, p. 277. 

(б) May. Chap. Y. Sec. 4, para. 20; Stokes, H. L. B. 164; Cole- 
brooke, Dig. Bk. Y. Chap. YI. T. 373, Comm, ad fin. See also under 
the three preceding texts ; Bk. I. Chap. Y. T. 181, 193, 194 ; and 1 
Str. H. L. 276. See also Mahada v. Narain Mahadeo, 3 Morris 346 ; 
Sadahart Prasad Sahu v. Foolbash Koer et al, 8 B. L. R. 31 F. B. 
R. ; Mahabeer Persad v. Ramyad Singh et al, 12 B. L. R. 90; and above, 
p. 632. On the same principle a mortgage or sale of the common 
estate by an ordinary member, if made to meet some pressing family 
exigency, is generally recognized as valid by the customary law, 
gee Steele, L. C. pp. 64, 210, 399. 
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under the circumstances, (a) If a member of the family 
owes to the estate a debt barred by limitation this may still 
be made a deduction from his share in the gross accumu- 
lations. (6) 

6 B. Provisions for relations, ^c . — Subject to provision 
for the debts for which the joint estate is liable, (c) certain 
relations, though not themselves entitled to definite aliquot 
shares of the common property, even when ajpartition is 
made, are yet entitled, while the family is united, to main- 
tenance or provision by way of marriage portion, and this 
right continues to subsist, notwithstanding an agreement for 
partition amongst the co-sharers, (d) To this class belong-— 


(а) See above, pp. 161, 164, 167. 

(б) Lokenath Mullick v. Odoychum Mullick, I. L. E, 7 Calc. 644. 

(c) Lakshman Rdmchandra v. Satydbhdmdbdiy 1. L. E. 2 Bom. 494 ; 
Damodar v. Bai Meva, Bom. H. C. P. J. 1882, p. 398. 

{d) As to the person disqualified “ if there happen to be no property, 
his relatives must still afford him maintenance,” Borr. Collection, Bk. 
F. sub hiit. Broach Br&hmans. So amongst Sonis, %b. Sheet 22; Salvee, 
Sheet 43. “ Sons and others, who by reason of infirmity, &c., are dis- 
qualified from taking the share in an inheritance, which would other- 
wise come to them, are directed to be maintained by those to whom 
their shares thus go over, and a direction of this kind, giv^en by the 
lawgiver, when prescribing the mode and condition of inheriting, is, I 
think, rightly construed as amounting to the creation of a charge upon 
the inheritance,” Phear, J., giving the judgment of himself, Jackson, 
and Hobhouse, JJ., in Khetramani Dossee v. Kasheenath Bos, at 10 C. 
W. R. 97 P. B. S. C., 2 B. L. E.j A. C. J., at p. 52. Their right however 
is simply one of maintenance. See the Smriti Chandrikfi, Chap. Y. 
para. 20. The same term “ bhartvyam” is used by Y&jnavalkya to 
signify their claim and the claim of their wives, and the same verb 
“ bharane ” is used to express the right to support of a deceased 
coparcener’s widow in N&rada, Pt. II. Chap. XIII. para. 28. See as to 
a widow’s and mother’s right, 2 Str. H. L.292, 294; above, pp. 163, 232, 
248, 269. If the father is superseded as manager on account of mis- 
conduct or incompetence his maintenance must be provided for by 
the managing member. This remains a charge on the property, for 
which, like the mother’s subsistence and the funeral expenses of both 
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1. All persons by connexion entitled but by some defect 

disqualified from inheriting, their wives, daugh- 
ters, and disqualified sons, (a) 

2. Female relations not entitled to a specific share. 

§ 6 b. 1. Regarding the former, see Book L, Introd. p. 
153, 248, and above, p. 751, note (d ) . The Smriti ChandrikA, 
Chap. V., paras. 24, 25, says that the obligation of support is 


the sons, are bound to make a reserve in any subsequent partition 
before the necessity has passed away; Steele, L. C. pp. 208, 404, 
405, 413. 

Should the sons or other near relatives fail to perform the funeral 
ceremonies of the deceased, they may be put out of caste. But the 
non-performance does not destroy the right of inheritance, nor does 
performance by a more distant relative give him a preference over 
a nearer one ; Steele, L. C. pp. 413 ss. 

(a) See Bk, I. Chap. YI. Sec. 3 6, Q. 3 ; above, p. 587. For the cases 
of exclusion from sharing the patrimony under the customary law 
of particular castes, tfee Steele, L. 0. pp. 224, 411. The many excep- 
tions admitted to the harsh rules of exclusion mark a gradual abandon- 
ment of those rules of the archaic law which can least be reconciled 
with the dictates of natural sympathy. Oomp. Steele, L. C. 234, 235. 
That the continuation of the family rites and the inheritance were 
in ancient law regarded as essentially connected, see Manu, IX. 142, 
and the Commentary; Yyav. May. Chap. IV. Sec. 5, paras, 21, 
22; Stokes, H. L.B. 65; Sec. 11, para. 8; Stokes, H. L. B. 109; 
Brihaspati declares the vicious son liable to exclusion, since the 
patrimony “ is declared to belong to those kinsmen who offer funeral 
oblations to the deceased and are virtuous.” It is however an in- 
version of the proper order of ideas to conceive the right to sacrilice 
to a deceased as a source of the right to succeed to his estate. See 
above, p. 751, note (d ) ; Steele, L. C. 226. The right to succeed 
resting on consanguinity, see above, pp. 62, 66, takes with it the duty 
of sacrifice with a more or less definite condition of defeasance in the 
event of failure or incapacity to perform the duty, but the duty subsists 
though there be no property at all (Vishnu XV. 43), and the right 
arises to the heir immediately on the death of the owner, not me- 
diately, through the celebration of the Sr&ddhs or the right to celebrate 
them, except perhaps where a defeasance has occurred or the heirship 
has been renounced by the person entitled. 
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avoided by not taking the disqualified personas share^ (a) but 
as to this see above^ pp. 284^ 249v It will have been seen 
that the wives and widows of members equally with the 
members themselves who could take no share in the common 
estate are held entitled to maintenance by the co-ibembera 
in virtue of the membership of such women in their family 
of marriage. (Z?) This illustrates the statement in the Introd. 
to Bk. L above> p. 26 h 

§ 6 B. 2. Female relations, not entitled £o a specific 
share but to maintenance, are widows of predeceased sons 
and other descendants (unseparated) of the common an* 
cestor, (c) and daughters of such persons, in case of their 
having left no sons. ( d) Such daughters are also entitled 

(а) Brethren who haVe retired from the world take no share. 
Eunuchs and madmen excluded must be provided with maintenance ; 
Vasishtha, Chap. XVII. paras 27, 28, So also idiorsj cripples, and 
those afflicted with apparently incurable and disabling disease ^ 
Kdrada, Ft. II. Chap. XIII. para. 22. 

(б) Mit. Chap. II. Sec. 10> para. 14. Failing the husband’s 
family, a widow’s brothers support her ; Steele, L. C. 215. 

(c) The disposal of a widow is one of the duties cast on the near- 
est relative of her deceased husband. (Vasishtha, XVII. 56.) 
K&rada says he may appoint her to a kinsman (viniyog). In the 
Vyav. May. Chap. IV. Sec. IV. paras. 41,44, and the Vlramitrodaya 
(Transl. p. 105 ss.) the begetting of a son by this agency (a Kshe- 
traja) is provided for as though it still formed part of the jural 
system. This can hardly have been the case, but the Mit&kshaiA gives 
him the second place amongst the subsidiary sons, the appointed 
daughter’s son (putrikd-putra) being assigned the first. 

The interest of the brethren in their brother’s wife under the 
ancient law has been referred to above, p. 417 ss. 

(d) The daughter of a deceased coparcener must be maintained. 
See above, p. 501; May. Chap. IV. Sec, 8, para. 6; Stokes, H. L. B, 
85 ; idid. Sec. 9, para. 22; Stokes, H. L. B. 97 ; Mit. Chap. II. Sec..l, 
paras. 7 and 20 ; Stokes, H. L. B. 429, 433 ; Jykowuf et al v. MussL 
Bhaotee, N. W. P. Sel. Ca. for 1863, p. 613. See Ndrada, Ft. II. Chap. 
XIII. and as cited. by the Vlramitrodaya, Transl. p. 255 ; Bk. I. Chap. 
II. Sec. 3, Q. 14, p. 384. See above, Bk. I. Chap. II. Seo. If Q. 17f 
p. 863; Bk. I. Chap. II. Sec. 6 a, Q.27, p. 408; Bk. I. Chap. IL Sec. 

95 a 
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to a marriage portion (a) This last rule regarding daughters, 
though not given explicitly for undivided coparceners by 
the Hind^l lawyers, may be deduced from the injunction 
given to reunited coparceners at May. Chap. IV. Sec, 9, 
para. 22, (6) Mit. Chap. II. Sec. I., pi. 20, (c) and from 
that given to the relations of persons disabled from inherit- 
ing, to maintain and to marry the daughters of such 
persons, Mit. Chap. II. Sec. 10, para. 12. (d) Even concu- 

7, Q. 10, p. 436. In some castes provision has to be made by a 
reserve for an indigent widowed sister residing with the family ; 
Steele, L. G. p. 405. Comp, above pp. 232, 241, 246. 

(а) Steele, L. C. 233, 234. 

(б) Stokes, H. L. B. p. 97. 

(c) Stokes, H. L. B. p. 433. 

(d) Stokes, H. L. B. p. 457. The marriage expenses of boys and 
girls of the family are to be provided for by a reserve for the 
purpose in a partition, Steele, L. 0. p. 404, 422 ; see N&rada, Pt. II. 
Chap. XIII. para. 33. A present made by a deceased father is 
excluded from partition, see above p. 211, and comp. Steele, L. 0. p. 
424 ; N&rada, Pt. II. Chap. XIII. para. 6. 

In the case of Laroo v. Manickchund Shajee, at 1 Borr. 461, there 
being a son initiated and one uninitiated, by different mothers, and 
a daughter, it was held that the initiation of the son should take 
place at the cost of the estate, that the daughter should have a por- 
tion of ^ of i = tV ^he property, and that the remainder should 
be evenly divided between the half-brothers, each of whom was to 
maintain his own mother, Mit. Chap. I. Sec. 7, pi. 3, 4, 5, 7 ; Stokes, 
H. L. B. 398-9. 

The property for partition was in one case pronounced subject to 
the following charges ; — 

(a) Debts due by the family. 

(5) Bad debts due to the family included in the aggregate assets. 

(c) Marriage expenses of unmarried brothers and sisters. 

(d) Maintenance of female members : — 

(1) Aunt of parties. 

(2) Mother of plaintiff. 

(3) Sisters, if unmarried. 

A deduction on account of a Mandir, as after separation the 
plaintiff would not be interested in it, was disallowed, Damodarbhai 
V. JJttam'cm, Bom. H. C. P. J. F. for 1878, p. 231. 
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bines are entitled to maintenance out of an hereditary 
pension, (a) A widowed sister, left destitute by her hus- 
band, must be provided for by the widows of the deceased 
in a distribution of his property, (b) 

The rule that all widows of predeceased coparceners, 
though not entitled to a share on partition, have a claim to 
maintenance as against the estate, (c) which is supported by 
the analogy of the rules regarding wives of persons disquali- 
fied from inheriting, (d) has been laid down by Sir R, 

(a) 2 Str. H. L. 32 ; above, p. 164 

(b) Ibid. 83, 90. 

(c) If there be joint estate sufficient the widow of a deceased copar- 
cener is undoubtedly entitled to maintenance, Savitribai v. Laxmibai, 
I. L. R. 2 Bom. 573. 

The widow of a predeceased son (undivided) is entitled to main- 
tenance from his father and brothers out of the joint ancestral estate, 
Miisst.LaltiKuarv.OangaBishanet al, 7 N. W. P. 261 P. B. The 
possession of jewels, &c., suited to her station and not productive of 
income, does not affect a widow’s claim to maintenance against her 
father-in-law. Her productive property should be taken into 
account, Shib Dayee v. Doorga Pershadt 4 N. W. P. 73. 

A 

The Smriti Chandrik&,Chap. XI. Sec. 1, pi. 34, 35, fully recognizes 
the right to maintenance, or by way of compensation to an allotment 
for life of a share of the undivided property. It assigns a higher 
right to the Patni, paras. 37, 38. 

The maintenance of Net Konwar, the widow of Muddun Mohun, 
was a charge upon the inheritance, which came from Mudd/un Mohun ” 
(in the hands of his son’s widow), per Sir B. Peacock, in Baijun JDoobey 
V. Brij Bhookun LallAwasti, at L. E. 2 1. A. 279. 

As to the recognition of the duty by sharers in the mir^si villages of 
the N. W. P., see Fortescue’s Report on Delhi, dated 28th April 
1820, III. R. &. J. Sel. at p* 404. 

(d) Mit. Chap. II. Sec. 10, paras. 14, 15 ; Stokes, H. L. B. 457-8.- In 
Ujjal Mam Dasi v. Jaygopalt 4 C. S. D. B. 491, the Pandit said 
that a predeceased son’s widow was entitled to maintenance pro- 
portionate to the father’s estate. In Rai Sham Ballahh v. Prankishan, 
3 C. S. B. R. 33, the widow of a predeceased son was held after 
the father’s decease entitled to no charge but to food and raiment 
only ; to be received in her father-in-law’s house, Ramsoondri Debra 
V. Ramdhun BhUtaeha/rjee, 4 0. S. D. A. R. 796. See further 
Khetramani Dasi v. Kashi/nath Das, 2 B. L. R. 55 A. C. J. Sir 
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Couch, C. J., in Ramachandra Dikshti v- Savitribai. (a) 
The question of a widow^s right to maintenance is discussed 
at length in the Introduction to Book I. Sec. 10, {b) and the 
rights as they subsist against the family are those which the 
heirs must satisfy when they propose to divide the common 
estate. In Madras a daughter*in-law was held entitled to 
maintenance (c) as a charge on ancestral property held by 
her deceased husband^s father, and free from the condition 

Jj, Peel says, in Judeemani Daai v. Kheytra Mohun Shil^ Vyav. Darp. 

884: Strange treats the right to maintenance as 

a charge on the property in the hands of the heir, and it certainly has 
alv^ays been so considered in this Court.” He considers the duty to 
reside with the husband*s family merely a moral one; but adds “ we 
shall award Rs. 10 a month, and the back maintenance must date only 
from the date of the demand. We might in a proper case say there shall 
be no back maintenance, and farther maintenance should be enjoined 

t)nly on the condition of residence with the late husband^s family ” 

See ^rinivasammal v. Vijayammal^ 2 Mad. H. C. K 37 ; Bamchandra 
Dikshitv. Savitribai, 4 Bom. H. C. R. 73 A. C. J. In Mussrt. Bhilu v. 
Phul Chand, 3 B. 3. D. A. R. 223, a surviving brother was compelled 
to afford maintenance to his deceased brother's widow, and in a similar 
case a widow was told that she ought to have sought maintenance 
and not a share. Musst, HimuUa Chowdraya v. Musat. Pudoo Munee 
Chowdraya, 4 B. S. D. A. R. 19. 

(a) 4 Bom. H. C. R. 73 A. 0. J. The learned Judge, however, on 
a subsequent occasion, refused to recognize the authority of this case. 
See 8. M. Niatarini Dasi v. Mdklianlal But et al, 9 B L. R. 27. He says, 
** The question there was, as to whether one brother could be sued 
alone, and it was held that he could.” Still the brother appears to 
have been sued as holding part of the family property, not as liable 
apart from that circumstance. In JUakhaman Bamchandra et al v. 
Satyahhamabaix I. L. R. 2 Bom. 494, it has been held that the claim 
is against the estate in the hands of surviving coparceners, and that 
its non-liability in the hands of an alienee depends on the apparent 
necessity or propriety of the sale and the absence of fraud on the 
widow. See also Adhiranee Narain Coomary v. Shona Malee Pat 
Mahadai, I. L. R. 1 Calc. 365 ; Sonda Miney Dossee v. Jageah Chundatr 
Butt, ibid. 2 Calc. 262 ; above, pp. 246, 248, 259. 

(5) Above, p. 245 ss. 

(c) Yisdlatchi Amnial v. Annasdmy Saatry,, 5 M. H. C. B. 
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of residin^jf with him. A Hindfl widow^s xnaiTitenanoe was 
pronounced a pharge on the estate in any hands, in Mu»- 
samut Khuhroo v. Joormuh LalL (a) In Bango Venayek v, 
Yamwnabai {b) it was held that a widow of a coparcener in 
Bombay, though entitled to maintenance, cannot generally 
claim a separate maintenance. So also the Sastris, above, 
pp.348, Q. 12, and 354, Q. 25, and in Kashee Chander^s case 
referred to in 3 Mori. Dig. 178, (c) but in Kasiurbai v. 
Shivajiram [d) it is said where there is family property 
available for maintenance it lies upon the parties resisting 
the claim to separate maintenance to show that the circum* 
stances are such as to disentitle the widow thereto.^^ (<?) 

(а) 15 0. W. R. 263. A person entitled by a decree to mainten- 
ance out of an estate may apparently enforce it as a charge on the 
property into whatever hands it goes. See 5. Baghahati Dasi v. 
Kanailal MUter ot al, 8 B. L. R. 225 ; Koomaree Debia v. Roy Luch^ 
meepui Singh, 23 C. W, R. 33. See Hfera Lall v. Musst. Kousillah, 2 
Agra H. C. R. 42. In a partition enforced by a creditor in order to 
make the father’s share available for payment of his claim, the share 
of the wife should be provided for, Babu Deendayal Lai v. Babu Jug- 
deep Naraln Singh, L. R. 4 1. A. 247. Arrears may be awarded as 
well as future payments, Rdjci Pirthee Singh v. Rdni Rdjlwoer, 12 B. 
L. R. 238. 

(б) I. L. R. 3 Bom. 44. See above, p, 79. 

(c) In Shiva Sundari Vasias case (Vyav. Darp. 381), Sir L. Peel 
held that the widow of a predeceased son was entitled to mainten- 
ance as against the father-in-law and brothers-in-law though she had 
quitted the family house at her own mere pleasure. This is quoted 
with approval in Raja Paihan Singli^s case, L R. S. I. A. at p. 247. 
So Koodee Monee Dabea v. Tarachund CJmckerbufty, 2 C. W. R. 134. 
But where father and son had been separated it was held that the 
son’s widow was not entitled to maintenance, Rujjomoney Dossee v. 
Shibchunder MulUck, 2 Hyde 103; Parvati v. Kisansing, I. L. R. 
6 Bom. 667. See above, p- 236 ss. 

A widowed daughter or sister after being supported by a man in 
his life must, in parts of the PanjAb, be supported by his heirs after 
his death, Panj. Oust. Law, Yol. II. p. 180. 

(d) I. L. R. 3 Bom. 372. 

(e) See above, p. 261. 



758 


PARTITION — INTRODUCfTION 


[BK, n, § 6 b2. 


This doctrine must now be regarded as that of the Judicial 
Committee} which has declared that a Hindfl widow is not 
bound to residence in her husband^s family, (a) The cases 
therefore decide that a coparcener^s widow is entitled to main- 
tenance, (6) and is not bound to residence. In a case of 
actual partition it is generally necessary to provide for the 
widows by separate allotments or charges, both in order to 
secure their maintenance and as a necessary element of an 
exact distribution of the estate and its burdens amongst the 
coparceners, (c) In Bengal the liability of the ancestral 

(a) Hee above, p. 260 ss. 

(^) See above, p. 363, Q. 17 ; p. 408, Q. 27 ; p. 436, Q. 10. 

(c) In the case of Kalu v. Koshibai, Bora. H. 0. P. J. 1882, p. 420, 
decided since the earlier part of this work was printed, a claim was 
made by a son’s widow against her father-in-law to maintenance 
for herself and her children. It was held that neither the widow nor 
the children were entitled to subsistence, the father-in-law’s property 
being self-acquired. As to the former the Court relied on the case of 
Savitribai v. Las&mibait I. L. R. 2 Bom. 574. If the reasons given in Sec. 
10 of the Introd. to Bk. I. are valid the claim of a son’s widow in a 
united family is not, according to the HindQ law, dependent on the exist- 
ence of joint family property: it is founded on the family relation, and 
the value of the property is significant only as a means of determining 
the proper amount or style of maintenance. The judgment of 
Nanabhai Haridas, J., in UtZaraw V. • expresses the view of 

the Hindfi authorities more correctly than the recent one in which 
he concurred with Sir 0. Sargent, C. J. 

The Mit. in the chapter to be presently referred to insists most 
strongly on a man’s duty to support all members of his family, and 
forbids his parting with even his self-acquired property so as to im- 
pair his ability to discharge the duty. How far the duty extends is 
not defined, as far probably as the united family, which seldom com. 
prises relatives more remote than first cousins, and can bo broken up 
at will. It may safely be said to roach as far as a son’s family, seeing 
that the precepts expressly include grandchildren, and the connexion 
is so strong that the son and the grandson are the first heirs, and 
must by Hindu law pay their ancestors’ debts irrespective of family 
estate. See above, pp. 263, 264. 

The Hindfi girl has no voice in choosing her husband. She has 
no claim on her family of birth so long as her family of marriage can 
sustain her. See Ndrada, Ft. II. Chap XIII. paras. 27—29 \ above, p. 
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79,163. Her already pitiable lot as a widow must become in many cases 
desperate if she is reduced to homelessness and starvation in the 
face of the strongest precepts, hortatory or imperative, of her 
national law. See above, pp. 281, 246. In denying the claim of the 
grandchildren the Court refers to Savitribai's case as expressing the 
opinion of three judges that the direction to support a child is impera- 
tive. But the legal obligation does not extend, it is said, beyond tho 
son. For this a passage is cited from Strange’s Manual, Sec. 209, pur- 
porting to be an extract from the Mit. “ On the Retraction of Gifts,” but 
which is not to be found there. That Section is a commentary on 
Yfijaavalkya,Bk. II. SI. 175, the sense of which is that a man may bestow 
his own in so far as he does not thereby injure the family, but never 
his whole property while his posterity survive. V'ijn&nesvara expounds 
“ svam” in the Smriti as meaning “ 4tmyam” (= specially his own, or 
personal property, as contrasted with the common estate). He divides 
things with reference to gift into four classes, alienable and inalienable^ 
and (the usual forms of alienation having been gone through) into 
alienated and unalienated. In distinguishing the first two classes he 
repeats that of a man’s (proprium) self-acquired property only so 
much is alienable as exceeds the family’s needs. As a ground for the 
limitation he insists on the paramount right of the family to support. 
To establish this he quotes Manu’s text : “ Aged parents, an honour- 
able wife, an infant child, must be maintained even through a hundred 
trespasses.” (Comp. Manu VIII. 389). Presently afterwards he 
.incidentally quotes N&rada (see Transl. p. 59) to the effect that a man 
having issue must not alienate his whole property. Lastly he construes 
the text as forbidding the alienation of the whole property, however 
completely one’s own, that is though self-acquired, while issue (son or 
grandson or the like “putra-pautr&di ”) survive. Thus the obligation 
imposed by Manu, so far from being treated as exceptional or as 
limited to the literal sense of the precept, as Mr. Strange must have 
thought, is made an example of the duty to the family generally. The 
precept that he who has begotten a son and performed his tonsure 
shall provide for his sustenance is relied on for the rule that the aliena- 
tion of his (proprium or personal i,e,) self-acquired property is subject 
to restrictions so long as posterity exist. TheSection of theMit&kshar^ 
IS translated in the Appendix. It is in accordance with the chief Hindd 
authorities that Jagann&tha says : “ If the person entitled to subsist- 
ence be not excessively vicious and the householder being mad give 
away his estate the donation is void,” Ooleb. Dig. Bk. II. Chap. IV. 
Text XV. Comm. See also Steele, L. 0. 68. If the family of an 
outcast son can claim maintenance it seems that the right subsists 
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asserted (a) and denied. The actual decision in the latter 
case did not necessarily involve an absolute negation of the 
right as it was limited to a statement that ^'as long as she 
elects to live with her own father she has no legal right to 
be maintained by her father-in-law/^ (Z>) a rule quite in 
accordance with the native authorities (c) and the customary 
law of Bombay; but it was said that ^'a daughter-in-law has 
no legal right to be maintained whether she lives with her 
father-in-law or not.^^ This is opposed to the Hind Cl autho- 
rities (d) and to the custom of the Bombay presidency. 
Where there was ancestral property it is opposed in its result 
to the recent Bombay decisions ; but it agrees with them in 
principle, and has been relied on in them as an authority, {e) 
If the right of a widow of a son, or other member of a united 
family, depends altogether on her deceased husband^s having 
been, not a co-member of an undivided family, but a joint 
owner of property with the surviving members against whom 
the widow^s claim is directed, then as the son in Bengal* does 
not in any practical sense become a co-owner with his father 
by birth, he cannot, on his predecease, leave anything out of 
which his widow can claim maintenance. That this is not 
the real basis of the widow^s right has been shown in the 
Introduction to Book I., (/) but it seems unlikely now that 
the Hindi! theory should reassert itself against that by 
which it has been replaced. 

equally where the son has died. See Coleb. Di. Bk. T. T. 334* and 
comp. YivAda ChintAmani, Trans, p. 291. 

(а) Mu8st. ELeera Kooeree v. Ajoodhya Pershad, 24 0. W. R. 475. 

(б) Khethu Monee Bosses v. Kaslieenath Doss, 10 C. W. R. 89 F. B. 

(c) See Vyav. May. Chap. IV. Sec. 8, para. 7 ; Stokes, H. L. B. 85; 
N&rada,DAyabhAga, paras. 28, 29, Transl. p. 98 ; above, pp. 232, 254 ss. 

(d) Above, pp. 232, 254, 257, 363, 408, 436. The Yiramitrodaya, in 
arriving at the conclusion that women are generally incompetent to 
inherit says ^*The daughter-in-law and the like are entitled to 
maintenance only.” See Transl. p. 244. 

(e) See Savitribai v. Lassmibai, 1. L. R. 2 Bom. at p. 617. 

(/) Above, pp. 239, 246 ss. Comp. Ooleb. Dig. Bk. II. C. IV. T. 

28 Comm, in med. on the mother’s right. 
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Subject to any qualifications which the recent decisions 
have introduced, it may be said that the daughter-in-law's 
right, like every coparcener's widow's right, to maintenance 
has always been recognized in the Bombay presidency (a). 
In the case of RamhooHwnr v. Unimur et al^ (b) a daughter- 
in-law and her daughter were pronounced entitled to main- 
tenance by the step-mother-in-law, who had succeeded to 
the father-in-law's property. The mother-in-law was pro- 
nounced incompetent to dispose of the immoveable property. 
At 2 Macn. H.' L. Ill it is similarly laid down that a 
widowed daughter-in-law is entitled to board and residence 
with her mother-in-law, but not to an allowance if she 
choose to live apart, (c) The latter part of this rule may 
now probably be held superseded by the decisions, except 
perhaps where it can be maintained as a caste law. 


(а) See above, pp. 246 ss. 436 ; 1 Str. H. L. 124, 172, 244; 2 ibid, 
412, 235, 283, where Oolebrooke (referring to Mit. Chap. II. Sec. 1 and 
2, Stokes, H. L. B. 364-380,) and Sutherland recognize the daughter- 
in-law’s right in a case wherein the deceased son had no separate 
property. At page 297, Colebrooke, referring to Mit. Chap. II. Sec. 
1, p. 7 (Stokes, H. L. B. 429), says that even half-brothers of a wi- 
dow’s deceased husband are bound to maintain her. See the case of 
Sdvitribdi v. Laximibdi, I. L. R. 2 Bom. 573, discussed above, pp, 
285 ss. In Apaji Chintaman v. Gangabaij Bom. H. C. P. J. 1878, 
p. 127, a widow’s claim against her brother-in-law to a pecuniary 
allowance and the expenses of a pilgrimage was rejected. See 
Ambawow v. Button Knshna et al. Bora. Sel. Ca. p, 150. The 
decision in Ckandrahhagabai v. Kasinathj above p. 234, is sup- 
ported by 1 Str. H. L. 172, but cannot be thought consistent with 
the more recent decisions. As to the measure of maintenance of a 
predeceased coparcener’s wife see 2 Str. H. L. 291,294, 299 ; Sxityabhd* 
mdbdi v. Lakshman Ramchandra, Bom. H. C. P. J. 1880, p. 62. Some 
of the elements in determining what is a suitable maintenance for a 
HindA widow out of her deceased husband’s estate were considered 
in SreemtUiy NUtohiseoree Doseee v. Jogendro Naidh MulUch, L. R. 5 
I. A. 66. 

(б) 1 Borr. 458. 

(c) iS^dalso Book I. Chap. I. Sec. 2, Q. 23, 24; Chap. II. Sec. 1, Q. 
6, 17 ; Sec. 3, Q, 9 ; Sec. 6a, Q. 27, 28 ; Sec. 7, Q. 10 j 2 Str. H. L. 235. 

96 a 
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Where a separate maintenance has been awarded, it may 
be increased or diminished upon proper cause shown, (a) 
The order may be made subject to variation. (6) Arrears 
may be awarded (c) contrary to the opinion of the Sdstri, (d) 
who thought the widow entitled only to maintenance from 
day to day; The case of Saruswntec Baee v. Kesow Shut, (e) 
taking the SAstri^s view, is counterbalanced by that of Sakvdr^ 
hdi V. BhavdnjiRaje (/) which regards the point as unsettled, 
A widow’s right to maintenance cannot be sold in execution 
of a decree or otherwise transferred, (g) It is a proper 
course to make an investment in order to secure the main- 
tenance. (A) Limitation barring a claim for maintenance 


(a) See Sreeram Butfacharjee et al v. Puddnmokee Debia, 9 C. W. B. 
152 C. R ; Ram Kallee Koer v. Court of Wards^ 18 C. W. R. 478 ; 
Rukka Bai v. Gouda Bai, I. L. R. 1 All. 594. Above, p. 262. 

{b) Above p. 265 ,* Nubo Gopal Roy v. S. Amrit Moyeo DoseeCy 24 W. 
R 428, and cases under (a), and Ramchmidra Vishnu, v. Sagwihdi, 
Bom, H, C. P. J. 1879, p. 450. A Court is not justified in reducing, 
as a punishment for a vexatious defence to a suit, the amount of 
maintenance which it would otherwise have awarded, Sreemiitty 
Nittokissoree Dossee v. fogendro Nauth Midlick, L. R. 5 I. A. 55. See 
Moniram Kolita v. Kerry Kolitany, above, p. 258. Where main tel^anoe 
was withheld the Silstris have in several instances recognized aright 
in the widow by a kind of pignorls ca^io to seize a part of the estate 
for her support. Comp, the cases under Sec. 3 a, above, p. 653, note 

(c) Venkopadhyaya v. Kdvari Hengusu, 2 M. H. 0. R. 36. 

(d) Bamachendra Poy v. Luxoomy Boyee, M. S. D. A. R. for 1858, 
p. 236. 

(e) 1 Morr. 247. 

if) i Bom. H. C. R. 194. 

(gf) Blvyruh Chunder v. Nubo Clmnder-, 5 W. R. 112; Romahai v. 
Ganesh Dhonddev, Bom. H. C. P. J. 1876, p. 188. See above, pp. 254, 
302. 

(A) Above, pp. 79, 163. As to a concubiiie^s right to maintenance 
out of a family pension, see 2 Str. H. L. 32. But where a Saran- 
jlmdAr had made a grant of land to a lady it was held that she could 
not retain it against the will of his descendant, as the Government 
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rans only from the time when maintenance was refused or the 
right denied, (a) 

Y. — ^Eights and Duties arising on Partition, 

§ 7. The rights and duties of the coparceners towards 
each other, arising upon partition, relate to 

A. The determination of the shares to which the sharers 
are severally entitled, 

R. The distribution of the common liabilities 
1. Of debts. 2. Of other liabilities. 

A. With respect to the determination of the shares for ac- 
tual enjoyment, this has regard only to the property as it 
actually subsists without allowances for previous inequalities 
of expenditui’e. (h) In the case of an enforced partition 

had, in bestowing the Saranjam^ intended it, as they declared, as a 
“ provision for an ancient house” inalienable from the family, 
Jamna Sani v. LakslimanraVf Bom. H. C. P*. J. 1B81, p. 6. 

(а) T't?n?nappa Bhat v. Parmeshriammaf 5 Bom. H. C. H. 130 A. C. J. ^ 
Narayanrao Ramchandra v. Ramahai, L. R. 6 I. A. 114; Rdmchand/t'a 
Biksliit V. Sdvitribdif 4 Rom. H. C. R. 73 A. C. J. ; Act XV. of 1877, 
Sch. H. 129. See above, pp, 261, 262. 

(б) See above, “ Separation;” Coleb.Dig. Bk. Y. Chap. YI. T. 377, 
378; Chuckun Lall Singh v. Poran Chander Singh, 9 C. W. R. 483 C. 
R., where however what is said as to a manager's accountability to 
a minor coparcener, is opposed to Coleb. Dig. Bk. Y. T. 136, and 
Yiram.Tr. p. 41, 247. At 5 B. L. R. 347 (Abhagchandra Roy Chowi- 
dhry v. Pyarimohan Guho et al) also it is said that a manager is liable 
to render an account to the other members of the joint family ; but 
this is. to be taken only in a qualified sense, at least in Bombay. See 
also the case of Ranganmuni Dasi v. Kasinath Dntt et al, 3 Betig. D- 
R. I 0. C. J. As to charges that may be thrown solely on thfe man- 
ager’s share, see 2 Str. H. L. 339-345. See also the case of Appovier v. 
Rama Suba lyen et al, 11 M. I. A. at p. 89 ; Joiidrdm Bechwr v. Bai 
Gangd, 8 Bom. H. 0. R. 228 A. C. J. ; Lakshman Dada Naih v. Rama- 
chandra Dada Naik, I. L. R. 1 Bom,. 561 ; D&yakrama-Sangraha, 
Chap. YII. para. 29 ; Stokes, H. L. B. 512. A liability does not arise 
to account for assets until they are realized, Lakshman Dada Naih 
V. Ramchandra D. N., I. L. R. 1 Bom. 661. If only one member 
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complete accounts must be taken, (a) Securities are to be 
given up to the Court, and ifnecessary a receiver and manager 
is to be appointed, (b) All the coparceners must be before 
the Court. (c) (KatyAyana says) The unequal consumption 
of unseparated kinsmen shall not be removed (= rectified). 
The purport is that unequal consumption cannot be prevent- 
ed as it is unavoidable.^^ {d) This is the view expressed by 
Sir C. Turner, C. J., in Madras, (e) and by Melvill, J., in 
Konerav Y. Oun^av, (/) in which case there had been not 
only joint enjoyment but a separate enjoyment of portions 
by different members but in the exercise of the common 
right. The Supreme Court of Bengal throw out an opinion 
(not deciding the point) in 8, Soorjee money Dossee v. Deeno- 

separates there is merely a computation and a severance of his 
share, Steele, L, C. 214. The customary law in most castes is very 
jealous of a single parcener’s right to acquisitions made by himself, 
especially as to immoveable property. Traditional sentiment, un- 
reasonable as it is, connects such property at once with the whole 
family, see Steele, L. C. 401. All that has been gained by individual 
parceners therefore, is generally an accession to the estate to be 
divided, {see above, p. 725 ss.) though the Smritis, as Vasishtha, 
Chap. XVII. para. 26, recognize the acquirer’s right to a double 
share, or as Gaut. Chap. XXV 111. para. 97, to the whole gain of 
learning. Where a business was carried on in a son’s name it was 
still presumed to be joint property, Narayan Jivaji v. Anaji Konerrao, 
Bom. H. C P. J. 1883, p 91. 

(a) Three sons out of six sued for partition of an estate wrongly 
maintained to be impartible. They were awarded their moiety and 
three years’ arrears on an account of income and of expenditure for 
the benefit of the joint family. Rajah Venkata Kanna Kamma Row v. 
Rajah Rajagopala Appa Row Bahadur, L. R. 9 1. A. 125. 

Here, the claim having been wrongly resisted, the relief to the 
plaintiffs was substantially put on the same footing as if that had 
been done which ought to have been done. 

(5) Rangrav Subrav v. Venkatrav Viihalrav, P. J. 1878, p. 184. 

(c) Rakhmajiy. Tatia Banuji, P. J, 1878, p. 188. 

(d) Vlram. p. 245» 247, which also pronounces a co-sharer answer- 
able for positive fraud. 

(e) Tonnappa-Pillai v. Pappuvdyymgdr, I. L, R. 4 Mad. at pp, 69, 60. 

(/) I. L. R. 6 Bom. 689. 
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hundoo Mullick, (a) that io equalities of ejcpenditure are com- 
monly in the present day taken into account on a partition, 
and that, according to Coleb., Dig. Bk. V., T. 373, a co- 
sharer is liable for sums expended on personal enjoyment, 
not for the benefit of the family. (6) The question is dis- 
cussed at some length in the case of Megliashum v. Vithal- 
rdo, (c) from the judgment of which, as it is not reported, 
the following extract may be given : — 

“ As to the next two objections, the object in takii^ accounts 
with a view to partition of an estate must, in the absence of fraud 
or gross misconduct, be simply to ascertain the existing nature and 
value of the property. The Hinddi Law does not subject each and 
every member of a united family to an account of the portions taken 
by him from the common stock, and make him liable to restore all 
that he has taken in excess of his proper proportional share. So 
long as the family subsists undivided, it is 'regarded by the law 
rather as an integral unit in the community than as an aggregation 
of members, with reciprocal duties and rights admitting of precise 
arithmetical definition, and completely enforceable by the state. 
This, which was a common and prevailing conception in the earlier 
ages of the world, as Sir H. S. Maine has shown in his Ancient Law, 
pages 134, 183, is supported as to the Hindd community by many 
texts of recognized authority. KAtyAyana, quoted by Jagann&tha in 
his Digest, Bk. V. Chap. III. T. 136, says ‘Let not a co-heir 
be obliged to make good what he expended before partition.* There 
is even added this precept, ‘ Effects which a kinsman has embezzled, 
let not a co-heir use violence (compulsion) to make him restore.’ Bo 
intimate down to the period of partition is the union of the family 


(a) 6 M. 1. A. 540. 

(5) “A coparcener is not, as a rule, entitled to an account against 
another in respect of payments made by the former.” Hence the 
Court inferred that one could not sue another in union for contri- 
bution towards land tax paid by the former, Nanahhai Valahhdas v. 
Nathahhai Haribhai, Bom. H. C. P. J. 1880, p. 154. 

The position of the coparceners may in this respect’ be compared 
to that of a husband and wife liable to each other for positive fraud, 
but not for ordinary inequalities of expenditure. 

(c) S. A. Ko. 148 of 1871, decided 14th September 1871, Bom. H. 
C. P. J. F. for 1871. 
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that protection otherwise than by remonstrance against unauthorized 
individual appropriations, is hardly thought compatible with it. 
Even in Bengal, Tvhere the power of each member of a united family 
to deal with his own share of the property has long been recognized, 
traces of the earlier and more general system are still very easily 
discovered; Jimftta Vdhana (Dayabh&ga, Chap. XIII., Stokes H. 
L. B. 355-360) treating of this very subject of embezzlement or 
unauthorized appropriation, denies to it a strictly criminal character 
like theft ; for he says, in accordance with the law of the Benares 
and Western Schools, though not with his own previous precepts, 

< previous to partition a discriminative (several) property referable to 
particular persons relatively to particular things is not perceived.’ 
A similar principle underlies the reasoning of Jagann&tha in his 
Commentary on Texts 136 and 378 of Bk. V. of Colebrooke’s Digest, 
and it is to be observed that the ancient texts are much more cure 
and decisive in their original form than as toned down by the 
glosses of more recent commentators. The position and responsi- 
bilities of the Karta or manager do not at present differ materially 
from those of any other member of the family. He holds a precarious 
office from which he may at any moment be deposed by the general 
wish of the family. He is not a trustee r€)quired as in ordinary 
cases of trusteeship to keep accounts of his own expenditure, or of 
that of the other members, or of supplies taken out of the common 
stock, (a) The remedy for his misconduct is his deposition, or a 
.partition of property in which, as will be seen, an adequate account 
can in general be taken. 

« 

(a) In the recent case however of Doorga Fermd v. KesJio 
Persad Singh, L. R. 9 I. A. 27, it was contended that Shev Kaudan 
Persdd, the elder uncle of two infants, had represented them suffi- 
ciently in a suit as defendant, ho being their co-proprietor and man- 
ager of the estate, and having been retained as their guardian on the 
record when their mother’s name as guardian was struck out. The 

Judicial Committee say that “ the manager is not the guardian 

of infant co-proprietors for the purpose of defending suits 

against them in respect of money advanced with reference to the 
estate.” Reference is then made to Act XL. of 1868, corresponding 
generally to Act XX. of 1864. This says : “ the care of the persons of 

minors and the charge of their property shall be subject 

to the jurisdiction of the Civil Courts;” and again “Every person 
who shall claim a right to have charge of property in trust for a 
minor under a will or deed or by reason of nearness of kin or other- 
wise may apply to the Civil Court for a certificate of administra- 
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“ As regards a minor this remedy is not to the full extent avail- 
able. He cannot himself join in deposing a Karta or make a claim 
for a partition. It is not reasonable that ho should suffer by the 
mere misfortune of his possessing no friend so interested in his 
welfare as to bring a suit in his name tor a partition. The Hindd 
law appeals as emphatically (Colebrooke, Dig. Bk. IT. Chap, IV. 
T. 17) as the English to reason, the reason of the law (Coke, I. Inst. 
L. II. S. 138), and the misappropriation, which a minor is powerless 
to check at the time, he may yet claim to have remedied as soon as 
he is 8ui juris. Gross and reckless waste, as well as down-right 
fraud, which an adult coparcener would have guarded^against by 
insisting on partition, forms a proper ground of action on the part 
of one who could not at the time adopt that remedy. Yet mere 
ordinary extravagance does not entitle a minor on attaining his 
majority to an account of sums expended, and a compensation for 
those in excess of the Kart^’s proportional share, for which the 
texts of the Hindd Law make no provision, and which would be 
plainly opposed to its fundamental principle of the integrity of a 
family united in sacra (Maine A. L. 192) and in interests. If such 
an account could be exacted indeed, the birth of a son would imme- 

tion; and no person shall be entitled to institute or defend any 
suit connected with the estate of which he claims the charge until 
ho shall have obtained such certificate.” On this it is said “No 
certificate was obtained by Shev Nandan Pers&d, and although it 
is stated that he was guardian^of the infants, he clearly was not the 
legal guardian, and had no right to defend the suit in their name. 
The decree in the suit therefore was not binding on the infants.” Yet 
as the debt had originally been that of their father they were held 
responsible for one-sixth, which it seems was the share assumed by 
some one on account of the infants in a partition (comp. p. 613, ^^tpra). 
It does not seem that Sheo Nundan. really sought or held charge of 
joint property in trust for the minors. As senior member of a united 
family, he would be their joint tenant if any English law-term is appro- 
priate, holding every part of the property as his own, [per mie et per 
tout) accountable in no other way than as the Hindii law makes a 
managing member of a family accountable for gross malversation. 
As manager he could, according to most of the decisions represent 
the aggregate interests of the family in the Civil Court [see above, 
p. 615). The family however had manifestly become divided when 
the nephews by their suit sought exoneration from liability. This 
division may have occurred before the suit against Shev Nandan and 
the nephews. In that case they might remain co-proprietors with 
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diately impose on his father the necessity of recording every item of 
income and expenditure. The aduH member of a family, who sees a 
way opening by which he may attain opulence, cannot easily free 
himself from the embarrassment of minor members entitled to 
share his gains, and the same closeness of connexion, which thus 
makes them sharers of his gains, (a) makes them sharers also in the 
losses occasioned by his indiscretions, so long as these do not 
proceed to an outrageous length. 

“ It must, therefore, in a suit, brought by a Hindd on attaining 
his majority, for partition against the other member or members of 
his family, always be a matter very much within the discretion of 
the Court to determine whether all just and reasonable bounds of 
expenditure have been so exceeded that the member sued may pro- 
perly be made responsible for the excess. The social position of the 

Shev Nandan as manager, and still hold separate interests like 
tenants in common under the English law. Such separate interests 
could not be taken charge of without breaking up the integrity of the 
estate essential to the united family. In the beginning of the report 
however the uncle and nephews are described as members of a joint 
Hindd family. If in such a case the joint right of infant members 
along with the manager is a property which can be taken charge of 
by way of trust, and must be so taken for proceedings at law, the 
manager is necessarily deposed from the place assigned to him by 
the Hindd law. The distinction of rights is in fact incompatible 
with a continuance of the joint family as shown in Appovier's case, 
see above, pp. 699, 703. 

On the point of whether the decree obtained by the creditor could 
bind the infants without their having been represented by a guardian, 
their Lordships say : “ It is not necessary now to inquire, because the 
Courts below went into the question of whether the bond was given 
for a debt for which the infants were liable, and held that it was not.*' 
But the High Court had decreed that the infants were liable and 
must pay the share of the debt apportioned to them. This, according 
to the view taken in the Judicial Committee was opposed to the 
principle laid down in Been BayaVs and Suraj Bunsee Koer*8 cases, 
but the decree of the High Court was affirmed. The case thus 
presents difficulties and has perhaps been imperfectly reported. 

(a) Though the cleverest of a family take the management from an 
inefficient senior, and make gains, he is not therefore entitled to a 
larger share than his brethren in partition ; Steele, L. C. 397. But he 
is entitled to a recoupment of losses sust.'wned or of debts paid out of 
his separate property on the joint accountX Steele, L. C. 213, 214. 
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parties, the recognized customs of their class, and many other 
circumstances may be taken into account ; and the presumption, in 
the absence of evidence, is always that the estate simply as it 
subsists at the moment of the suit is that of which the claimant can 
demand his proper aliquot part, (a) For the event of fraud distinct 
provisions are made. The VyavahAra MayAkha (&) lays down what 
is to be found in many other works, that the brother, who by con- 
cealing the extent of the property defrauds co-heirs, shall bo 
punished by the King ; and property whether purposely concealed or 
accidentally omitted from the partition is everywhere recognized as 
a proper subject on its discovery for a further distribution on the 
same principle as the former one. 

“ As to the determination of what the subsisting estate really is, 
what the Hindti Law prescribes as a test in doubtful cases is an 
application of the Kosha ordeal, (c) We have got beyond that 
stage of progress in which so- rude a method of investigation can any 
longer be effectual, as once sometimes it was, by its operation on the 
conscience of the person exposed to it. The more practical method 
of an enquiry into facts as they can be proved by testimony must be 
pursued, as that which, however imperfect, is the one that can be 
applied with the best hope of success. This resolves itself virtually 
in a case like the present into the preparation of an account on the 
principles already laid down of the existing property and of those 
further sums, if any, for which the person sued may properly bo 
made answerable.’’ (d) 


(a) See the remarks of JagannAtha in Colebrooke, Dig. Bk. V. T, 
374 ; Venkateeli v. Ganpaya, Bom. H. C. P. J. 1876, p. 110 ; "RidJia- 
karna v. Lakhmicliand and others, P. J. 1878, p. 238; Konerrav v. 
GurraVf I. L. R. 5 Bom. 589. In the case of Appa Rdv v. The Court 
of Wards, I. L. R. 5 Mad. 236, the same principle was acted on by 
the Privy Council. The plaintiffs were awarded as against the defend- 
ants their moiety of a ZamindAri and of the mesne profits from the 
time of their dispossession, but subject as to the profits to the statu- 
tory limitation of three years before the institution of the suit. The 
moiety of the estate would necessarily, in the absence of a special 
direction, be a moiety of it as it existed at the time of the plaintiffs’ 
ouster. 

(5) Chap. IV, S. 7, para. 24 ; Stokes, H. L. B. 79. 

(c) Vyav. May. Chap. IV. Sec. 6, para. 3 (Manu, cited Colebrooke, 
Digest, Bk. V. T. 374) ; Stokes, H. L. B. 73. 

(d) See also below, Bk. IT. Chap. II. Sec. 1, Q. 9 ; Chap. III. See. 
2, Q. 4, Remarks ; Steele, Law of Caste, 53, 208. 

97 B 
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The partition is regulated by the nature of the property, 
as 1. divisible, or 2. naturally indivisible. In the former 
case the partition proceeds regularly by a distribution in 
specie of portions amongst the sharers. The amount of the 
portions varies according to the status of the sharer in the 
family, and, in some cases, according to the nature of the 
property. 

We have to distinguish 

a. The partition between an ancestor and his first three 
descendants. 

• (1) Of ancestral property. 

(2) Of self-acquired property. 

I, The partition between brothers and collaterals un- 
divided. 

€. Between coparceners reunited. 

A. 1. a. (1) Partition between ancestor and his first three 
descendants. — On a partition between an ancestor and his 
descendants to three generations of ancestral property, the 
shares are equal, {a) As between the ancestor and each 
of his sons or the issue of each, and between the several 
sons or the representatives of each, (b) 

(2) On a partition of self-acquired property made 
spontaneously by the head of the family, he may reserve for 
himself a double share, (c) But not if the partition be 

(a) Mife. Chap. I. Sec. 5. para. 8 ; Stokos^B!. L. B. 393 ; NArada, Pt. 
11. Chap. XIII. b 1. 12. Traces of the ancient rule giving a larger 
share to the eldest son are still to be found. See Bk. II. Chap. I. Sec. 
2, Q. 2, Rem. ; Steele, L. C. 210, 218. 

(b) In a few castes the sons share according to a patnibhAg, see 
above, pp. 285, 422, but in the great majority they take equally, Steele, 
L. C. p. 419, 420. 

(c) Mit. Chap. I. Sec. 5, para. 7 ; Stokes, H. L. B. 392 ; May. 
Chap. IV. Sec. 4, para. 12 ; Stokes, H. L. B. 50. See Coleb. Dig. Bk. 
V» T. 388, Comm, ad Jin. The limited power of a father over his 
patrimony and even over his own acquisitions may be looked on as 
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enforced by the descendants. This follows from the text 
which states that ^if the father makes a partition hy hw 
own desire, he receives a double share, (a) and is also par** 
ticularly stated in the'Tlramitrodaya. (6) The descendants 
take equal shares per stirpes ; (c) unequal partition by deduo 
tion formerly recognized is not admitted in the present 
(Khli) age. Under the ordinary law, a father is not at 
liberty to dispose of his pi’operty in favor of one son to the 
prejudice of the others, either by way of gift inter vivos or 
by way of bequest, {d) As the Hindft Law, however, admits 
the father^s right of disposal over self-acquired moveables 
there would be no objection to his making an unequal 
distribution of this portion of his property amongst 


the general rule in jurisprudence, wherever the family has risen to 
importance. In France and the countries which have adopted 
the French Code, the portion of which a father can dispose in 
his estate is limited to his aliquot part, counting himself and his 
children together. Thus with three sons he can by gift or by will 
alien only one-fourth of his property. To a wife however he may 
give one-fourth in full ownership, and the usufruct of one-fourth 
more, provided that if he were a widower with children when he mar- 
ried her she cannot have more than the smallest portion given to a 
child. The contradiction in some cases between these rules and the 
question of whether the widow’s capacity as a beneficiary is or is not, 
where there is but one child, less extensive than that of a stranger, 
have given rise to discussions amongst the Continental jurists of 
Europe, at least as subtile and inconclusive as any with which Jagan- 
n&tha and his precursors in India have been reproached. 

(a) That this is the law only as to self-acquired property is stated 
in Badri Roy v. BTiagwat Narain Dobey, I. L, R. 8 Calc, at p. 653. 

(b) Tr. p. 63, 66. 

(c) Debi Parehad v. Thakur Dial, I. L. R. 1 All. at p. 113. 

(d) Bhujangrav v. Malojirdv, 5 Bom.’ H. C. R. 161, A: 0. J. ; Lahh- 
man Dada Naih v. Ramchand/ra Dada Naik, I. L. R. 1 Bom. 661 ; 
S. 0. in App. L. R. 7 I. A. 181 ; Ooleb. Dig. Bk. V. Chap. I. T. 27, 
28; and infra, Bk. II. Chap. I. Sec. 2, Q. 2 and 5; Mit. Chap. 1. 
Sec. 3, para. 4, Stokes, H. L. B. 382; May. Chap. IV. Sec. 4, para. 
11, ibid. 60. 
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his sons, (a) The Bombay High Court has ruled {h) that 
a father united with his son has full power to alienate 
8elf*acquired land, which implies a complete power of dis- 
posah (c) According to this principle, the head of a family 
would be equally unfettered in the distribution of his im- 
moveabie as of bis moveable self-acquired property ► (d) 


{a) Mit. Chap. I. Sec. 1, para. 27, Stokes, H. L. B. 376 ; May. 
Chap. lY. Sec. 1, para. 5, ibid. 43. A testamentary bequest cannot 
be made so as to cause an unequal division of ancestral moveables, 
Manahcliand v. Nathu FUrshotam, Bom. H. C. P. J. ISZS, p. 204. 

(b) Gangdbdi v. Vdmandjir 2 Bom. H. 0. R. 304. 

(fi) See also Muddun Gopal TJiakvor ei al v. Ram Buhsh Pandey et 
alt 6 C. W. R. 71 C. R. ; Baiaa Misser et al v. Rajah Bishen Proltash 
Narain Singht 10 ibid. 287 C. R. ; Gunganath v. Joalanath et al, 

W. P. S. D. A. R. for 1869, p. 63 ; and below, Bk. II. Chap. I. Sec. 
2, Q. 2-8, Rem. ; and Sec. 3, Q. 1, Rem. An unequal distribution of 
acquired property by the father is in some degree generally recog- 
nized by caste custom, subject only to the claims of the family to 
maintenance, and to protection against mere caprice. Steele, L. C. 
pp. 68, 62, 216, 408. 

{d) But sees^lao 1 Str. H. L. 20, 21 ; 2 ibid. 9, 11, 1§^ 439; and 
Coleb. Dig. Bk. 11. Chap. IV. Sec. 1, T. 13, 14. 

As to what is included in immoveable property according to the 
Hindti Law, see Srariti Chandrika, Chap. YIII. para. 18 and note 
Chap. XI. Sec. 1, paras. 44-48; Jamiyatrdm v. Farbhudds, 9 Bom^ H. 
C. R. 116; Maharana Fixtesanji v. Desai Kalyanrayat 10 ibid. 189 P. 
C. ; Raiji Manor y, BesaiKallianrait 6 ibid. 56 A. C. J. ; The Government 
of Bombay v. G. Sh/reegirdharlalji, 9 ibid. 222 ; Balvantrao v. 
Turshotam et alt ^ ibid. 99 ; Krishndbhat v. Kapabhat et al, 6 ibid. 
137 A. C. J. ; Bharatsangjee v. Navanidharaya, 1 ibid, 186 ; 
Sangapa v. SanganBasapa, R. A. No. 40 of 1876, Bom. H. C. 
P. J. P, for 1876, p. 214 ; Shivagavda v. Dharangavda et air 
R. A. No. 7 of lS7bf,ibid. for 1876, p. 144; Sitaram Govind v. The 
Collector of Tanna, S. A. No. 193 of 1874, ibid, for 1876, p. 141; 
The Cofleetor of Thana v. Hari Sitdrdm, I. L. R. 6 Bom. 546. Accord- 
ing to these decisions a hak or right appendant to an hereditary 
office or to- membership of a group of village Mdhars is immove- 
able property within the meaning of the Limitation Acts, and is nob 
personal property within the meaning of Sec. 6 of Act XI. of 1861^ 
(the Sioall Cause Court Act for the Mofussil).. Consequently the 
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Small Cause Courts have not jurisdiction in such cases even over 
claims for definite sums sued for as arrears. The contrary view, 
suggested hj Hanmantrav Sadashiv v. Keru, Bom. H. C. P. J. 1875, p. 
291, and Naru Pi/ra v. Naro Shidheshvar, I. L. R. 3 Bom. 28, cannot 
safely be followed. The recent rulings have been embodied in Act 
XV. of 1877, Sec. II. Art. 132, which says that Malikana and Haks are 
for limitation to be deemed charges on immoveable property. 

Tithes under the English statute law are hereditaments, and a 
rent was regarded in early times as an estate subject to the 
“ assise ” for possession ; but all things of value not being land or 
interests in land (and some interests in land) are by the English law 
“ personal property,” a term by no means identical with moveable 
property, (see Freke v. Lord Carbery, L. R. 16 Eq. Ca. 461,) 
and peculiar to the English law, in the sense in which that law uses 
it. See Butler’s note to Co. Lit. I91cj, Sec. II. 2. A royal grant of an 
annuity therefore would be “ nibandha ” according to HindA Law, 
but according to the English Law it would, unless issuing from land, 
be a merely personal inheritance. See Co. Lit. 20a, and Hargrave’s 
note. In The Government of Bombay v. Desai Kallianrai Halcoomatrai, 
14 M. I. A. at p. 663, the Judicial Committee say of a Palanquin 
allowance : ** They are by no means satisfied that the allowance, 
though payable out of the Grovernment revenue of a particular 
Pergunna, can properly be said tobe ‘ immoveable property,’ within the 
meaning of the clause in question. It did not constitute a charge 
which could be enforced against the land, or, since the year 1B08, 
against the revenues of the land prior to the claim of Government. 
The utmost right of Dowlutrai after 1808, or his descendants, was 
to receive, after the perception of the revenues by Government, 
a certain annual sum of money out of the Collector’s Treasury.” 
In the case of The Collector of Thana v. Hari Sitdrdm, I. L. R. 6 
Bom. 646, a Full Bench on appeal from a decision in which the judg- 
ment of Sir C. Sargent, J., had prevailed against that of Melvill, J., 
upheld the former. In the judgment delivered by Sir M. Westro’pp, 
C. J., it is laid down that a grant to a temple of an annuity in cash 
and grain payable out of the extra assessments of particular divisions 
of a district is a charge On the districts, because the assessment is 
BO. It is therefore, as a charge on immoveable property, itself im- 
moveable property. This seems open to the logical objection that 
charge” is used in a double sense. As a real right a charge being 
an interest in land is immoveable property, as a tax it is not. 
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gitimate sons of the body have been born after his adop- 


(See Ashton v. Lord Langdale, 4 De G. and Sm. 402, compared with 
Attree v. Haws, L. R. 9 C. D. 337, and Jervis v. Lawrence, W. N. for 
1882, p. 157* A charge confers a right to realization by sale of that 
on which it is imposed. See Fisher, Mortg. Sec. 8 ; Transf. of Prop. 
Act, IV. of 1882, Sec. 100.) Again it is said that “ a grant by a Hindd 
sovereign to a Hindti temple, which can only be held by the managers 
of the temple, is immoveable property, i.e. “ nibandha.^* This seems 
to assume the point in issue. If not, then the question is whether 
“nibandha** is necessarily immoveable property, and to say that 
because some or even all immoveable property is nibandha, all ni- 
bandha is immoveable, is not a permissible conversion. “ The question 
[is] whether the subject of the suit is in the nature of immoveable 
property, {see above p. 229) or of an interest in immoveable property, 
and if its nature and quality can be only determined by HindA law 
and usage, the Hindft law may properly be invoked for that purpose.” 
But the “ nature and quality ” of a temple grant having been thus 
determined, the question of whether it falls within the class of 
‘‘immoveable property” is one of English construction, i,e. do its 
characteristics as ascertained (not the mere Hindu name by which it 
may be called) place the object within or without the comprehension 
of “ immoveable property.” This includes fixed objects and such 
incorporeal rights exercisable in immediate relation to them as the 
local law on that account recognizes as immoveable. The latter are 
jma in re carved out of the full ownership of the object of property. 
See Story, Confl. of Laws, Sec. 447 ; Freke v. Lord Carhery, L. R. 16 E. 
C. 461. A temple allowance payable by ofl&cials out of a tax levied 

by them, even a land-tax, does “ not constitute a charge against 

the land,” and therefore according to the Judicial Committee in Besai 
KalianraVs case, 14 M. I. A. 551, cannot certainly be said “ though 
payable out of the Government revenue of a particular parganna”... 
to be “immoveable property.” {ih.) The opinion then may perhaps 
be hazarded that where the Hindfi law in a matter explicable by it 
alone shows a particular right to be a jus in re over fixed property 
it may be regarded as included amongst immoveables, whether it be 
also nibandha or not, and that where the right is not a jus in re (a 
real right as it is called) it is not immoveable property even though 
it should be nibandha according to the Hindu law, as ex, gr, in case 
of a nemnuk (periodical payment) from the Government treasury. 
This agrees with the definition given in the General Clauses Act I. of 
1868, and in the Registration Act HI. of 1877. In the Limitation 
Acts subsequent to Act XIV. of 1859 (Acts IX. of 1871, XV. of 
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tion. (a) The illegitimate son of a Sftdra may also receive 
a share at the father^s choice (6) ; but those excluded from 

1877), ” Immoveable” must necessarily be construed according to 
the definition given in Act I. of 1868, Sec. 2. See also Wilks's 
Mysore, Yol. I. p. 126. 

As to the English law respecting annuities, stocks and shares 
which are generally personal property, see Wms. Exec. Pt. II. Bk. III. 
Chap. I. Sec. 2. How these, when held by Hindfis, would be 
regarded now that “ immoveable ” and “ non-personal ” or real ” 
have been identified with “ nibandha” (=productive of a permanent 
income) may be a question of some difficulty. Shares in the Govern- 
ment Banks, it is expressly enacted by Act XI. of 1876, Sec. 19, shall 
be “ moveable property, ” and by Sec. 22 the Banks are free to 
ignore trusts to which the shares are subject except for the purpose 
of excluding the Bank’s own claims for debts due to them from 
the registered shareholders. The Indian Companies Act, VI. of 
1882, Sec. 44, provides similarly in the case of all Companies under 
the Act, that the shares shall not be “real estate or immoveable 
property.” Annuities under the Indian Loan Act, 22 & 23 Vic. Cap. 
39, Sec. 8, are declared to be personal property. Government loan 
notes, registered or enfacedfor payment in London, are as assets of 
holder deceased declared personal property by St. 23 and 24 Vic. Cap. 
V. Sec. 1 . In other cases the particular provisions of the constituting 
Statutes must be looked to, in order to determine the nature of the 
property, and then in the case’ of Hindiis the Hindfi law will govern 
the relations of the representatives or co-owners of the deceased 
owner inter se. The property will, in the first instance, usually vest 
in the executor or administrator under Act V. of 1881, Sec. 4. 

A pension, in the proper sense of a stipend proceeding from the 
bounty of the Government, is protected against attachment by the 
Pensions Act, XXIII. of 1871, Sec. 11, but a grant of money or land 
revenue, such as a “ Toda Gir&s ” Hak, is not exempt, though under 
the same Act it cannot be made the immediate object of a suit 
cognizable by the Civil Court, Secretary of State for India v. 
Khemcliand Jeychand, I. L. R. 4 Bom. 432 ; Syed Mahomed Isaack 
Mushyack v. Azeezoon Nissa Begam,l, L. R. 4 Mad. 341 ; Radhahai v. 
Ragho, Bom. E. C. P. J. F. for 1878, p. 292. 

(o) Mit. Chap. I. Sec. 11, para. 24, Stokes, H. L. B. 420; May. 
Chap. IV. Sec. 6, para. 17, ibid. 63. 

(^) Mit. Chap. I. Sec. 2, psiras. 1 and 2, Stokes, H. L. B. 426 ; 
May, Chap. IV. Sec. 4, para. 32, ibid, 55; 2 Str. H. L. 70. In the 
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a share are entitled to maintenance* (a) On a partition 
being made by a father^ head of a family, his wives receive 
each a soh^s share, (6) in case they had received no Strl- 
dhana. If they had received Strldhana, they obtain half a 
share, Le,, so much as, together with their Strfdhana, will 
make up a son^s share, 

A son born to the father after partition inherits his wealth 
either solely or in common with sons who have become 
reunited with him. (c) The already severed sons are disre- 
garded in a further partition between the father and sons 
in union with him. 


higher castes he is entitled only to maintenance, ibid. 71. Inderun 
Valungypooly Taver v. Raniasawmy Pandia Tcdavert, 13 M. I. A. 14#!. 
The statement of the Pandits in the same case as tomarriag®^ 
between persons of different castes being nnlawful except when 
sanctioned by the customary law of the castes, expresses the Hiudft 
law as received in Western India ; Steele, L. C. 29, 163, 166. But a 
woman, being of a somewhat higher caste, is received into her hus- 
band’s, ibid. See above, pp. 83, 194, 263. 

(a) 2 Str. H. L. 68. 

(5) Mit. Chap. I. Sec. 2, paras. Sand 9, Stokes, H. L. B. 379; May. 

Chap. IV. Sec. 4, para. 15, ibid. 51 ; and compare the D&yakrama 

Sangraha, Chap. VI. para. 22, ibid. 512; and Smriti Chandrikd, 

Chap. II. Sec. 1, para. 39. The mother gets a son’s share in every 

partition, Lalljeet Singh v. Raj Coomar Singh, 20 C. W. R. 336, and 

the other cases cited and followed in Sumnm Thakoor v. Chunder 

• 

Mun Misser, I. L. R. 8 Calc. 17- A step-mother must live with 
her step-son to be entitled to maintenance, p. 358, Q. 6 ; but see also 
Introd. to Bk. I. Sec. 10. The Smriti ChandrikA, Chap. XI. Sec. I. 
para. 34, as quoted by the Viram. Transl. p. 136, regards the widow 
of an undivided parcener as taking a portion of the common property 
for her maintenance only when the father-in-law, &c. are unable for 
some cause to protect her, as JSTArada gives them guardianship with 
full power of control accompanying their liability for maintenance, 
Viram. Tr. p. 138. Her right is intransferable, see above, pp. 254, 302. 

(c) Mit, Chap. I. Sec. VI. paras. 1, 4 ; Nawal Singh v. Bhagwan 
Svnghf I. L. R. 4 AIL 427. 
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The share allotted to a wife or sister in partition becomes 
Stridhana heritable by her sons only in default of daugh- 
ters, (a) or according to the MayAkha in preference to 
daughters, (h) This rule is inconsistent with any intention 
to make property derived by a woman from her husband 
revort^^ to his family on her death. Vijn^nesvara re- 
cognizes inheritance and partition equally as means by which 
a woman acquires property, and gives a single set of rules 
for the devolution of this property, all of which he calls 
Stridhana. (c) 


(а) Above, pp. 298, 308 ; Mit. Chap. I. Sec. VI. para. 2. 

(б) Vyav. May. Chap. IV. Sec. II. Sec. X. paras. 25, 26 ; comp, 
p. 329, note (e), above. 

(c) See Mit. Chap. II. Sec. XI. paras 1, 2, 3, 8 ss, on which Sec. VI. 
para. 2 serves as a comment. Bat for the prevailing doctrine see also 
above, p. 334, and comp. p. 781 below. 

The widow’s power of dealing with property inherited from her 
husband or given or bequeathed to her by him has recently been 
discussed by Scott, J., in a terse and comprehensive judgment which 
applies equally to a share taken in partition. The conclusion arrived 
at by the learned judge was that according to the law of Western 
India, the widow may dispose at pleasure of moveable property thus 
taken by her while subject to restrictions as to immoveables for the 
preservation of the estate, Ddmodar Mddhavjiy, Thakar Parmanan- 
das Jivandds, 13th February 1883, citing the cases of Bhagwandeen 
Doobey, 11 M. 1. A. at p. 573 ; Rajender Narain v. Bija Gobiiid Singh, 
2 M. I. A. 181 ; Bechar Bhagvan v. Bai Lukshmee, 1 Bom. H. C. R. 56 ; 
Pranjivandas Toolseydas v. Devkuvarhai, 1 Bom. H. C. R. at p. 133 ; 
Balvantrao T. BapujiY. Purshotam, 9 Bom. H. C. R. at p. Ill; Koonjbe- 
hari Dhurv. Premchand Dutt, I. L. R. 5 Calc. 685 ; Venkat Bamrav v. 
Venkat Swriyarav, I. L. R. 2 Mad. 333. See also above, pp. 98, 100, 
301, 334, 507. As to the quantum of the estate taken, see above, pp, 
297 ss, 336 ss ; and as to an extension of this by express agreement, 
gift or bequest, pp. 184, 315, and KoonjbeharVs case, supra : as to the 
widow’s power of bequest, pp. 181, 219, 309 ; Vyav. May. CJiap. IV • Sec. 
X. para. 9. Where -a widow bad inherited a house from her deceased 
son, and was alive, it was held that “ whether her mortgage was made 
for such purposes as will render it valid against her successor after 
her death, is a question which it is not necessary to determine in 
the present suit.” The mortgagee was awarded present possession, 
98 H 
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§ 7 A. 1« 2^. Partition between brothers or collaterals^^On 
a partition between brothers the shares are distributed 
equally; on partition amongst collaterals, per stirpes* (a) 
Aa to the extent of the property, thus subject to equal parti- 
tion, (b) see above, § 5 a, pp. 708 ss ; § 7 a 1 a, pp. 770 ss. 

If there has been a partial distribution giving part of its 
share to one branch, it is debited with so much in account 
with the whole body of co-sharers, (c) But there is no 
general mutual right to an account of past transactions, (d) 

If previously to the separation a particular member had 
had sole possession with the assent of his coparceners of 
some portion of the estate, he may retain that portion, (e) 
and where a member had built a house out of his separate 
funds on a piece of the ancestral land, it was held that this 

Malapa v. Basapa, S. A. No. 379 of 1880, Bom. H, C. P. J. for 1881, 
p. 43. A ‘‘reversioner,** however interested, {see above, p. 96) is 
estopped from questioning the validity of an agreement in which he 
concurred and which he attested, whereby the widow of a person 
deceased, his mistress, and an illegitimate daughter by her, made a 
distribution of his property, 8ia Dasi v. Gur Saha% I. L. R. 3 All. 
362. See further § 7 a. 1 5. 

(fl) See Sumrun Singh v. Khedun Singh et al, 2 Calc. Sel. R. 11 ; 
Coleb. Dig. Bk. V. T. 95, Comm. ; Mit. Chap. I. Sec. 3, para. 1 ; 
Stokes, H. L. B. 381; Chap. I. Sec. 5, para. 1; ibid. 391; Smriti 
Chandrika, Chap. YIII. para. 5 ; 2 Sir. H. L. 286, 358, 393. A mother 
cannot enforce a partition on an only son, 2 Str. H. L. 290 ; but if a 
partition is made they take equal shares, Steele, L. C. 49, 56. 

(5) A gift from a parent to one of the sons while undivided is 
exempted from partition, Viram. Tr. 250. It must be of reasonable 
value ; above, p. 211. 

(c) See above, p. 698, note (5). 

(d) See above, § 7 a, p. 763 ; Konerrav v. Gururav, Bom. H. C. P. 
J. 1883, p. 77. A duty to account arises from the time when a 
partition is wrongly refused. Ib. 

(e) ^reenath Duit et al v. Nand Kiahore Boae et al, 5 C. W. R. 208 
0. B. The charge created by attachment of an undivided share and 
the effect given to it by an actual transfer of part of the property to 
the possession of an execution purchaser are to be distinguished from 
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did not become part of the family property subject to parti- 
tion. All that the coparceners can claim in such a case is a 
proportionate addition to their shares by way of compensa- 
tion for the land withdrawn from the general partition, (a^ 
So in a case of partition of interests without one in specie, {b) 
In Vithoba Baud v. Haribd Bdvd, (c) however, a house 
was divided, because built on family property, (d) In Jotee 
Boy et al v. BheechucJc Meah et al, {e) Phear, J., says that 
by a long holding in severalty with consent of other sharers, 
a member of the family acquires a right to have that parti- 
cular portion of the ancestral estate assigned, on a partition, 
to his share, and that a lessee under him may compel him 
to assert this right. Such a lessee holding on after a parti- 
tion under other co-sharers, their acquiescence in his lease 
is presumed after some years. A purchaser may build a 
wall on the part in his possession, and unless it is injurious, 
the Court will not order its removal. But there is no rights 
without permission, to injure the other's interests, (f) 


this case. But should the parcener in separate possession deal with 
the part so possessed effect would be given to the transaction so far 
as consistent with justice to the coparceners. See above, pp. 631, 633 ; 
Pdnduramg Anandrdv v. Bhdelcoi' Saddshiv, 11 Bom. H. 0. R. 72. 

(a) 2 Macn- H. L. 152. 

(&) The Collector o/24 Pergunnahs v. Bebnath Roy et al, 21 C. W. 

E. 222. 

(c) 6 Bom. H. C. R. 54* A. C. J. 

(d) Contra, Guru DasDhar v. Bijaya Gobinda Baral, 1 B. L. R. 108. 
(«) 20 0. W. R. 

(/) Lodla Bissumbhur hall v. Rajaram et al,16 C. W. R. 140; Bitf- 
BumbuT Shaha v. Shib Chunder Shaha et al, 22 ibid. 287i Under the 
English law when a partition is made each parcener is entitled to a 
deduction of the value added at hi^ sole expense to the part assigned 
to him from the valuation of such part with which he is charged in 
the account with his co-owners, Watson, v. Glass, L. R. W. for 1881,. 
.167. 
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Rights and duties arising on partition. — The rule regarding 
adopted sons given above holds good here also. The illegi- 
timate son of a Sildra is entitled to half a share, (a) Begard- 
ing the. interpretation of the term ^ half a share, ^ see Book I., 
Introd. p. 72, 82. (b) On partition amongst brethren not only 
mothers, but step-mothers, paternal grandmothers, and step- 
grandmothers (c) receive a son^s or grandson^s share, 

(а) If there be no legitimate offspring, he is entitled to share 
equally with a daughter’s son, 2 Str. H. L. 70. But the Mit&kshar&j 
Chap. I. See. 12, paras. 1, 2 (Stokes, H. L. B. 466) postpones him to 
the'grandson, except for half a share. So Y&jn. II. 134. 

(б) See also above, pp. 379, 382, 383. 

(c) Ooleb. Dig. Bk. V. Chap. II. T. 85 Comm. Mohaheer Pershad 
V. Ramyad Singh et al. 20 C. W. R. 195 ; Badri Roy v. Bhagwat 
Narain Dobeyt I. L. R. 8 Calc. 649 ; Damodhur Misser v. Senahutty 
Misraiiif ib. 637. But the last quoted judgment says the step-mother 
takes her allotment only for life as a maintenance. As to this see 
above, pp. 303, 308, 310, 777. “ The mother’s title to her share is 
not founded on her former property but on positive texts,” Coleb. 
Dig. Bk. II. Chap. IV. T. 28 in med. 

In his wide construction of the term “ Stridhana,” Vijnane^vara 
is followed nearly a century later by Apar&rka. This author says : 
“ The word ‘ Adya* is intended to include other kinds of woman’s 
property ; that for instance acquired under Yajnavalkya’s texts, 
* The wives must be made partakers of equal portions’ ; ‘Let the 
mother take an equal share’ ; ‘ Sisters take a quarter of a brother’s 
share* ; ‘Daughters share the nuptial present of their mother.’ 
Everything else (in like manner) over which a woman has control, 
is by Manu and the rest called woman’s property,” (Stridhana.) In 
Sibbosoondery Babia v. Buesoomutty Bahia, I. L. R. 7 Calc. 191, it was 
held that a suit by a grandmother would lie for an equal share with 
her grand-daughter and grandsons in the properties, which, under a 
previous partition decree, had been allotted to the representatives of 
her husband, and to a life-interest in the income of the property 
remaining unpartitioned. 

In the mean time the widows are entitled to maintenance ; see 
above, p. 259. But where two widows sought to enforce the terms 
of a partition deed, superseded by other arrangements, they were 
not allowed to turn their suit into one for maintenance, Naro Trim- 
hack V. Haribai, Bom. H. 0. P. J, 1879, p. 33. 

Qaiiga Bai v. Sitaram, I. L. E. I All. at p. 174, deals with the widow’s 
maintenance as a charge on the joint estate, a question which 
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provided they have obtained no Strldhana. If th^ have 
obtained Stridhana, they are then entitled to so much only 
as, with the Strldhana, will make up their proper portion, (a) 

On partition between brothers, the marriage expenses of 
the unmarried brother form a charge on the whole fund to 
be divided, and are to be provided for by a deduction there- 

is discussed at length in Lakshman Bamachandra et al v. Satya- 
bhamabai, I. L. R. 2 Bom. 494, S. C. ; Bom. H. C. P. J. F. for 1877, p- 349. 
The precepts of the ^astras on the subject of the widow’s residence 
have been variously construed, even by the Native commentators, as 
may be seen by comparing the VivMaChint&mani, p. 265, with JimAta’s 
D&ya Bh&ga, Chap. IV. Sec. 1, para. 8 (Stokes, H. L. B. 237), and 
Coleb. Dig. Bk. Y. T. 483, with Varadrdja, p. 60. 

(o) Mit. Chap. I. Sec. 7, paras. 1 sqq. ; Stokes, H. L. B. 397; May. 
Chap. IV. Sec. 4, paras. 18 and 19, ibid. 52. See Bk. I. Chap. IV. 
B. Sec. 1, Q. 10, Remark, p. 607 ; Coleb. Bk. V. T. 87, Comm. ; 
Jodoonath Bey Sircar et aly. Brojanath Bey Sircar et al, 12 B. L. R. 
385. The share given to a mother, &c., on partition, may, according 
to Jagannatha, be dealt with by her at her own pleasure, but, on her 
death, is inherited by her husband’s heirs. He distinguishes be- 
tween property originating in a gift on account of affinity, and in 
affinity alone, Coleb. Dig. Bk. V. T. 87. But see Nort. L. C. 295. 
The texts cited there may, however, be differently explained. In the 
case of a widow of a coparcener put on a partition amongst sur- 
vivors, into possession of a defined share, the Privy Council say, in 
Bhugwandeen Boobey v. Myna Baee, at 11 M. I. A. 614 : — ** It may be 
a question whether her share does not become absolute, though in a 
case coming from Lower Bengal, the contrarj’’ was decided by this 
Committee.” Prof. H. H. Wilson, Vol. V. of his Works, p. 26, favours 
her absolute power of disposal. Coleb., in 2 Str. H. L. 383, says 
the Mit. and Madh. Ach. treat the allotment as an absolute assign- 
ment, contrary to the Smriti ChandrikS ; see above, pp. 298, 303, 
307 ss, 338. She holds only the position of a tenant for life however, 
and has no right to destroy buildings, according to Umapd Kantapd 
V. Ningosd Hirdsd, S. A. No. 123 of 1876, Bom. H. C.. P. J. F. for 
1876, p. 144. See further below, p. 782, note (d). 

The construction of a deed, allotting money, &c,, to a widow of a 
deceased coparcener, may be made according to the situation of the 
parties, S. Babutty Dossee v. Sib Chunder Mullick, 6 M. 1. A. 1 ; Boyle 
Chund Butt V. Khetterpaul Bysack, 11 B. L. R. 469. 
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Irom^ but not those of a brotber^s son* {a} A mother’s share 
is equal to a son^s. (6) A sistei^s share is one-fourth of a 
brother’s, (c) Colebrooke, resting on the Mitakshara^ 
makes this allotment an absolute assignment of a share, (d) 

(a) 2 Str. H. L. 286, 288, 838, 423 ; Mit. Chap. I. Sec. 4, para. 19 
(Stokes, H. L. B. 388) ; Sec, 5, para. 2 {ibid. 391) ; See. 7, p. 4 {ibid. 
898) ; Viram, Tr. p. 81 ; Steele, L. C. 57, 214, 404. 

(5) 2 Str. H. L. 296 ; Mit&k. Chap. I. Sec. 7, para. 1. In Bengal a 
mother is entitled to obtain a share as representative of a deceased 
son, Jugomohun Holdar v. Sarodamoyee Dossee, I. L. R. 3 Calc. 149. 

(c) 2 Str. H. L. 288, 366 ; Mit. Chap. I. Sec. 7, p. 5-14; Stokes, H. 
L. B. 398—401 ; May. Chap. IV. Sec. 4, paras. 39, 40 {ibid. 57) ; 
Viram. Tr. pp. 84, 85. N&rada, Pt. 11. Chap. XIII. si. 13, says that 
the eldest receives a greater share, the youngest a smaller, and the 
others equal shares, as also a sister unmarried. The variance of 
precept is explained by the Smriti ChandrikS, Chap. IV. as having 
reference to the extent of the estate, the sister’s claim on her bro- 
thers being greater in proportion as the aggregate is smaller. 
Dev&nda Bhatta adds that, failing the patrimony, the brothers must 
perform their sister’s marriage out of their own funds, as the 
Viramitrodaya, Tr, p. 81 r imposes' the duty of initiation on the 
brethren even though they have inherited nothing. In the case at 2 
Str. H. L. 312, the Sastri, apparently with the concurrence of Oole- 
brooke, on a partition claimed by one of four nephews against his 
brothers and uncles, directed that the property, being divided first 
amongst the different branches, sprung from the common stock, the 
portion allotted to the plaintiff’s branch should be distributed 
between him and his brothers, subject to a charge for the mainten- 
ance and marriage of their sisters. 

{d) Mit, Chap. II. Sec. 1, p. 32 (Stokes, H. L. B. 436) ; 2 Str. H. L, 
383 ; Vyav. May. Chap. IV. Sec. 4, para. 18 (Stokes, H. L. B. 52) ; Sec. 
10, p. 2, 7, 9 {ibid. 98, 100). Ellis, at 2 Str. H. L. 404, says : — ** The 
daughter is heir of her father as well as the sons,” but that is per- 
haps putting it rather too strongly. If the share allotted to a widow 
is to be regarded as an estate of the same character as that which 
she inherits, the recent decision of Dhondo v. Balkrishna, Bom. H. C. 
B, J. 1883, p. 42, is pertinent, which reiterates the rule that a widow is 
debarred from alienating the estate apart from any claims of her 
husband’s relations, see above, pp. 100, 101. According to the caste 
usages generally, her disability to alienate fixed property is dependent 
on there being male relatives of her husband, Borr. Col. Lith. 46, 64» 
92, 103, 230, 867. Some say relatiyes not more remote than nephew’s 
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though some other commentaries regard it merely as a 
provision held for life, like property, as they insist, inherited 
or taken by gift from the husband, (a) Eegarding the 
share allotted on a partition to a sister or widow however, as 
absolutely assigned, it may perhaps still be looked on, accord- 
ing to the analogy of the estate taken by a father in a divi- 
sion, as hereditary property for the purposes of further de- 
scent, and as, on that principle, going on the death of the 
widow to the heirs in the husband^s family, who being 
nearest to him are, for this purpose, nearest to the widow. 
This may possibly have been the view of Nilakantha, in the 
Vyav. May. Chap. IV. *Sec. 10, paras. 26, 28, (b) and would 
make her position similar to that of a widow of a separated 
coparcener as thus conceived, (c) The MitaksharA makes 
the share simply Stridhana, (d) inherited as described in 
Bk. I. Introd. pp. 146, 310 ; and in Bk. I. Chap. IV. pp. 
501 ss, 517 ss. {e) 

§ 7 A. 1. c. — Partition between reunited coparceners , — In 
the case of a partition between reunited coparceners, the 
shares are equal, notwithstanding that the portions brought 

sons, ibid. 325, comp. 349, Yet her daughter and daughter’s son 
succeed to it, showing it is regarded as stridhana, ibid. 103. Ex- 
ceptionally she is allowed to dispose of what she inherited from her 
husband, ibid. 188, but not what she inherited from her father, ibid, 
166. She may alienate to relieve her necessities, ibid. 248, or to pay 
debts and funeral expenses, &c., ibid. 281, though even in such cases 
the sanction of the kinsmen may be required, ibid. 303. 

In 78 Dekhan Castes it was found that a widow could give away 
property if her husband had died divided from his family but not 
otherwise ; Steele, L. 0. 373. By some she is allowed to dispose eten 
of immoveable property given by her parents, ibid. 236. 

(a) See above, p. 777. 

(5) Stokes, H. L. B. 106. 

(c) Mit. Oh. II. Sec. 8, paras. 2, 7 ; Stokes, BT. L. B. 85. 

(d) See above, and 2 Str. H. L. 402. 

(e) See also 2 Str. H. L. 411, 412; Steele, Law of Caste, 62, 63. 
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in on reunion were unequal, (a) Regarding the descent of 
shares in a reunited family^ see Bk. 1.^ Introd. pp. 140 
sqq. 

§ 7 A. 2. — Partition of nativrally indivisible property . — 
Naturally indivisible property must be disposed of, so that 
the coparceners severally may derive from it the maximum 
of advantage, a principle readily deducible from the text 
of Brihaspati, May. Chap. IV. Sec. 7, para. 22. (&) Thus 
roads or ways, wells, tanks, and pasture-grounds ought to be 
used by all the coparceners. (c) The proceeds of an hereditary 
office are to be divided, or it may be enjoyed in turns, (d) 
Places of worship and sacrifice not being divisible, the copar- 
ceners after separation are entitled to their turns of 
worship, (e) Where such a mode of enjoyment is impracti- 

(a) May. Chap. IV. Sec. 9, para. 2 ; Stokes, H. L. B. 92. The 
Smyiti Chandrika, Chap. XII. para. 4, understands the prohibition 
against inequality to be directed only against the allotment of a 
quarter share to the oldest son, and allows an inequality in a new 
distribution proportionate to that of the shares brought in on 
reunion. This is expressly controverted by the Vyav. May., and is 
reconciled with Brihaspati’s rule, “ Brothers reunited share each 
other’s wealth,” only by a forced construction. See Srayiti Chan- 
drik&. Chap. XII. para. 16; Chap. XIII. para. 14. The Smriti Chan- 
drikd». Chap. XII. para. 6, also assigns to reunited coparceners shares 
in any separate acquisition equal, for each, to half what the acquirer 
retains. See p. 698, note (6), and above, § 7 a. 1 6, p. 778. 

(b) Stokes, H. L. B. 78 ; Viram. Tr. p. 3 ; Coleb. Dig. Bk. V. T. 
366, Comm. 

(c) Steele, L. C. 60; 61. 

(d) Steele, L. 0. 216, 218, 229, from which it will be seen that local 
or family custom in many cases allows a greater or less advantage to 
seniority. 

. (e) Anund Moyee et al v. Boykantnath Roy, 8 C. W. R, 193 C. R. 
A refusal to deliver up an idol for the plaintiffs to perform worship 
was held by Pontifex, J., to constitute a cause of action, Delendronath 
V. Odit Chtt/rn MvMick, I. L. R. 3 Calc. 390. It is generally a pri- 
vilege of the eldest to retain the household gods. Steele, L. 0. ^22, 
417. 
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cable or inconvenient, the property may be sold, and its 
proceeds divided, or the rights of the coparceners otherwise 
equitably adjusted by agreement. Clothes in use, vehicles, 
ornaments, furniture, books and tools are to be kept by 
the coparceners who use them, (a) But see also above, § 5 
B. ad Jin,, page 730. As already pointed out (page 781 ) 
the family dwelling has by some been regarded as indivi- 
sible property. This doctrine has not been received by the 
Courts, except to the limited extent above indicated. A 
suit for the partition of a family dwelling may be brought 
by the purchaser at an execution sale of the rights of a 

coparcener, according to Jhuhboo Lall Sahoo v. Khoob Lall 

— * 

et aL (b) But in Bombay a partial partition cannot be 
enforced, (c) 


A division of the right to worship may be made by assignment 
of turns, Mitta Kanth v. Niranjun et al, 22 C. W. R. 438, S. C. ; 14 
Beng. L. R. 166. Property dedicated to the service of a family idol 
is disposable only by the assent of all the members, and this cannot 
put an end to a dedication to a public temple, acccording to a dictum 
of Sir M. Smith, Konwur Boorganath Roy v. Ram Chunder Sen, L. 
R. 4 I.. A. atp. 58. A religious fund or dedication is indivisible 
according to Yiram. 249. Narayan Sadanand v. Chintaman, I. L. R. 
5 Bom. 393, agreeing with Rajah Vut'mah Valia v. Ravi Vurmak 
Kunhi Kidty, I. L. R. 1 Mad. 235, pronounces a religious endow- 
ment inalienable. It refers to Khusdlchand v. Mahddevgiri, 12 Bom. 

H. 0. R. 214, and many other cases ; but Mancharam v. Pranshankar 

I. L. R. 6 Bom. 298 S. 0. Bom. H. C. P. J. 1882, p. 120, recognizing 
the general principle, allows an exception in favour of persons in the 
line of succession, referring to Sitdrdmbhat v. Sitdrdm Ganesh, 6 Bom. 
H. 0. R. 250 A. C. J. Such a transaction does not defeat the intended 
succession ; it only accelerates it. In the absence of a son, and with 
the consent of the heir, a holder of a temple grant may alienate it 
for the maintenance of the worship, Steele, L. C. 237. By custom 
the rights of a particular * tirth-up&dya' to minister to pilgrims is 
divisible and alienable, lb, 85. 

' The interest of a temple servant in land held by him as remuneration 
may be sold in execution, Lotlikar v. Wdgle, I. L. R. 6 Bom. 596. 

(a) Mann IX. 200, 219; Mit. Chap. I. Sec. 4, pi. 16, 19. 

(5) 22 0. W. R. 294. 

(c) See above, p. 699. 

99 H 
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A division of rents and other profits of land or houses 
called Phalavibhdga, is permissible, and constitutes a valid 
partition, though distinguished from the ordinary distribu- 
tion in specie. The rule extends to the division of the profits 
of a Vatandfiri village, {a) But such a distribution cannot 
be taken as conclusive of partition. (6) With the recent 
case quoted on this point, however, compare also Somangotidu 
V. Bharmangouda, (c) The Smriti Chandrika, Chap. XV., 
paras. 3, 4, says that a phalavihhdga^ which has discriminat- 
ed the rights of the co-sharers to the produce of the land, 
leaves them severally without a separate title to the land 
itself, (d) But this does not seem consistent with principle, (e) 

§ 7 B. 1. Debts. — Debts due to the family may be distri- 
buted or assigned to a single member as part of his share. (/) 

(a) Buvee Bhudr v. Rupshunkur Shunkerjee et alf 2 Borr. 730. 

(b) See above, p. 693. 

(e) 1 Bom. H. C. R. 43. 

{d) So Amritrao v. Abaji, above p. 703. See however above, p. 694, 
note (d), and Virasvdmiv. Aijydsvdmiy 1 M. H. 0. R. 471. 

(e) See above, pp. 694, 703. 

(/) Where there has been a dishonest or wanton expenditure of 
the family funds by ono member, “ a prodigal is to receive his share 
after deducting the amount he has dissipated on other than the 
necessary samskaras of the family,” Steele, L. C. p. 62. 

It may be noted that between Hindds the rule of damdupat, or 
limitation of interest to the amount of the principal, applies even in 
the case of a mortgage where no account of the rents and profits has 
to be taken. The rule has not been abrogated by Act XXVIII. of 
1855 or by the Limitation Acts, Ganpat Pandurang v. Adarji Dadabkai^ 
I. L. R. 3 Bom. at p. 333. See Steele, L. 0. 265. 266. The rule of 
d&mdupat is not applicable except where the defendant is a Hindu, 
Nanchand Hansrdj v. Bapueaheb Rustambhai, I. L. R. 3 Bom. 131. It 
is sometimes ignorantly supposed that the regular judicature of the 
British Courts has increased the oppression of agriculturist debtors 
and small proprietors. The incorrectness of this opinion is shown by 
Steele, L. 0. 269, 271 ; M, Elphinstone’s Report on the Deccan, Bom. 
Jud. Sel. vol. IV. p. 143, 193 ; Grant’s Rep. ibid. p. 241, 242; Brigg’s 
Rep. t5id.'249; Chaplin’s Rep. ibid, 260; Pottinger’s Rep. ibid, 298, 
326 ,328, 387 ; Chaplin’s Rep. ibid. 489, 495 ; Robertson’s Rep. ibid* 
689. 
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An immediate payment of his share of such debts can- 
not be claimed by any member from his co-parcener, (a) 
The common debts due by the family are to be distributed 
in the same proportion as the shares of the common pro- 
perty, {b) and the debts incurred in carrying on a joint busi- 
ness override the rights of the co-sharers in the property 
acquired by means of it (c) ; but the common property and the 
other members of a joint family are not answerable for a 
member^s separate debt, (d) Prom a passage in the MayAkba, 
1. c.^, para% 2, it might appear that the discharge of the 
family debts is a necessary preliminary condition to a 
partition. The passage of Katy^yana, however, which is 
cited by Nflakanthaj is differently rendered by Colebrooke. (e), 
Narada, as translated by Jolly,, p. 15^ directs the 
brothers only to pay according to the shares, if they 
separate, and JimAtavahana (/) says of another passage 


(а) Lakshman Duda Naik v. Ramchandra Duda Nct^ik, I. L. S. 1 
Bom. 661. 

(б) May. Chap. IV. Sec. G ; Stokes, H. L. B. 72. When one of se- 
veral co-sharers in an estate pays the whole revenue, his suit to recover 
contribution from the other co- sharers not resting on contract cannot 
be brought in the Small Cause Clourt. Nolim Krishna Cliakramrii v. 
Bam Kumar Chakravarti, I. L. B 7 Calc. 605. See Act IX. of 1872, 
Sec. 69 ; Ram Tuhul Singh v. Biseswar Lull Sahoo, L. R. 2 I. A. 131^ 
143; Gadgejgpa Desai v. Apaji Jivanrdo, I. L. B. 3 Bom. 237; for 
the circumstances under which contribution can and cannot be 
recovered. 

(c) Jokurra Bibee v. Shreegopal Misscr, I. L. R. 1 Calc. 470. 

(d) Narsinghbhat v. Chenapa bin Ningapa^ S. A. No. 205 of 1877 ; 
Bom.^H. C. P. J. F. for 1877, p. 329; and above Bk. I. Chap. VI. Sec. 
3 (5), Q. 2, p. 586 ; 2 Str. H. L. 336 ; Mahcdleshvar v. Sheshgirit 
Bom. H. 0. P. J. 1881, p. 183. A vatandar’s mortgage of his vaian 
property is not valid against his heirs either under Reg. XVI. of 
1827 or under Bom. Act III. of 1874, Kdlu Narcujati r. llanmdpd, I. 
L. R. 5 Bom. 435. 

(e) Dig. Bk. V. T. 360. 

(/) See Coleb. Dig. Bk. V. Chap. II. T. Ill; Smriti ChandrM, 
Chap. II. See. 2, para. 20. 



788 


PAETmON — INTBODUOnON. [bk. h, J 7 b I 4 


of Narada, Pt. II., Chap. XIII., si. 32, that it is intended 
to inculcate the obligation of paying the father^s debts, 
(as that which says ^'when sisters are married^' merely 
prescribes the duty,) not to regulate the time of partition. 
The Smriti Ohandrika, Chap. II. Sec. 2, p. 23, says, that if 
there are assets, the debts should be paid before partition. 
But Ydjnavalkya (quoted para. 18) prescribes merely that 
the debts and the assets shall be equally distributed. In 
other passages (a) a distribution of the debts amongst the 
coparceners is recognised, and the Dayakrama-Sangraha, 
Chap. VII., para. 28, (b) expressly declares that the debts 
may be discharged subsequently bo partition. 

If a distribution of the debts is made, the coparceners 
severally, who desire to secure themselves against further 
claims on the part of the creditors, should obtain the assent 
of the latter to that arrangement, (c) Without this the 

(a) May. Chap. IV. Sec. 4, para. 17; Stokes, H. L. B. 62 ; Mit. 
Chap. I. Sec. 3, para. 1, tdid, 381; Coleb. Dig. Bk. I. Chap. V. Text 
149, 186; Bk. V. Chap. III. Text 111, and Jagann&tha’s Comm. 
Chap. YI. Text 375. 

(5) Stokes, H. L. B. 616. 

(c) See 1 Str. H. L. 191, and the authorities quoted there ; and the 
case of Bholamth Sirkar v. Bakaram Khan et alt 10 C. W. E. 392 0. R. 
The sons of deceased members are answerable after partition only for 
their proper shares of a father’s debt, according to Coleb. Dig. Bk. 
I. T. 182-5. See Narada, Chap. I. Sec. III. para. 2, Tr. p. 15 ; Vishnu, 
Tr. p. 45. The Saras vati Vil&sa, Sec. 96 ff, understands this as 
relating to a separate paternal debt distinguished from a family debt 
binding all, but in Doorga Persad v. Kesho Per sad, I, L. R. 8 Calc. 656 
S. C., L. R. 9 I. A. 27, the Judicial Committee say of sons of a mem- 
ber of a joint family (according to the statement at the beginning 
of the judgment : “ But it appears to their Lordships that the plain- 
tiffs were not liable for the whole debt for which their father and other 
joint members of the family were originally liable, the debt having 
been apportioned amongst the several members of the family who 
bad separated and several bonds given for the several portions of the 
debt. It appears therefore to their Lordships that the High Court 
was right, and that the infants were not bound to pay the whole of 
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assets may be followed in their handS) (a) though a sepa- 
rated son^ it is said^ is not answerable daring the father^s 
life for any debt contracted by his father, {b) In Mahada v. 
Narain Mahadeo, (c) the Bombay Sadder Court ruled that 


the debt for which the father was at one period jointly liable with 

% 

the other members of the family, and that they were liable only for 
the father’s portion of the debt.” This they were ordered to pay, 
though their ostensible guardian was not the legal guardian and had 
no right to defend the suit in their name. If several bonds for the 
several shares of the debts had been accepted by the creditors in 
discharge of the original joint debts, there could of course be no claim 
except upon the several obligors. But the Hindu Law seems apart 
from that to impose only a several obligation on the co- sharers 
except in virtue of any of them possessing himself of the whole estate 
or more than his share of it. See above, pp. 80, 610. 

In an opinion given at 2 Str. H. L. 283, Colebrooke says that 
the distribution of the debts in a partition is to be regarded 
merely as an adjustment amongst the parceners not afifeoting a 
creditor’s right against all or any of them. The caste rules, as at 
Borradaile’s Collection, Lith. 41, seem merely to contemplate a parti- 
tion of the debts, but so far as property subject to a charge had been 
taken the taker would probably be liable for the common debt. See 
Steele. L. 0. 69, 219, 409. 

(a) See Coleb. Dig. Bk. I. Chap. Y. T. 167, note; T. 169, and 
Jagann§.tha’s Comm. ; Coleb. in 2 Str. H, L. 283. 

(b) Coleb. Dig. loc, cit. and Amrut Bow T7*imbuck v. Trimbnch 
Bow Amrutayahwm’, Bom. Sel. Ca. 249. See 2 Str. H. L. 277. And 
that a minor cannot be called on during his minority, ibid. 279. In 
Bagmal et al v. Sadaahiw et al, S. A. No. 70 of 1864, Arnould and 
Tucker, JJ., held that separated sons are liable after the father’s 
death for debts incurred by him before the partition. As to the per- 
sonal liability for a father’s debts see above, p. 80 ; and below, Bk. II. 
Chap. I. Sec. 1, Q. 6. As to the liability of the property, see 
Jamiyatram v. Purbhudds, 9 Bom. H. C. B. 116, referred to in the 
Introduction to Bk. I. p. 77 ; and also pp. 169, 642. In Harreedass v. 
Ohirdurdass, S. D. A. Sel. Ca. 46, on attachment of a parcener’s 
share it was made liable for its proportion of the funeral expenses of 
the parcbner’s mother. See Smiriti ChandrikA Chap, XIII. paras. 
12, 13. 

(c) 3 Morris, 346. 
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the whole of the family property remains liable for a debt 
(properly) contracted by any member, although another may 
have obtained a decree for a partition, (a) For the separate 
debt of a single coparcener, the common property is not 
liable, but the creditor may, as we have seen, make the 
share available by enforcing a partition, (6) In the common 
case of a mortgage acquiesced in by the co-sharer seeking 
a partition he is liable generally in proportion to his share 
in the mortgaged property to the charges upon it. (c) 
This does not enable him to redeem his own share alone, 
the obligation being indivisible, but he may redeem the 
whole, (d) and as a condition of giving up their proper shares 
to the co-owners he may require payment to him of such sums 
by way of contribution as shall be found due according 
to the nature of the original transaction and on a general 
adjustment of the accounts amongst the co-sharers, (e) 
While the mortgagee is thus secured against any ^^frag- 
mentation^^ of his security he must serve all co-sharers with 
notice of intended foreclosure under the Bengal Law,(/) and 
if he obtains a decree on the mortgage debt and executes it by 
sale against the mortgaged property must sell both his own 
and the mortgagor’s interest therein. And even though the 
mortgagor’s interest only is specified as the object of sale 
yet the mortgagee who has promoted the sale is bound by an 
estoppel against afterwards setting up his own right, (g) 


(а) See Narada, Pt. I. Chap. III. si, 16. 

(б) See supra, § 6 u ; also pages 163, 263, 676, 578. 

(c) Bhyruh Cltunder Mudduck v. Nuddiarchand Paul, 12 0. W. R. 
291 ; Laljee Salioy v. Fakecrckand, I. L. R. 6 Calc. 135, 

(d) The practice has sometimes been otherwise, see Musst. Phool- 
hash Koonwar v. halla Jogeshmar Sahoy, L. R. 3 I. A. at p. 26. See 
Norender Narain's case, below. 

(e) Rama Gopal v. Pilo, Bom. H. 0. P. J. P. 1881, p 161. 

(/) Norender Narain Singh v. Dwarka Lai Mundun, L. R. 5 I, A. 
at p. 27. • 

(g) See Hari v. Lakshman, I. L. R. 5. Bom. 614, quoting Syed 
Imam Momtazooddeen Mahomed v* Rajkumar Qhose, 14 Beng. L. R. 408 
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In Sabaji Savant v. Vithsavant (a) a one-sixth share was 
awarded to two brothers by a decree for partition. They 
were dispossessed under a decree obtained by the mortgagee 
of an undivided one-sixth from the common ancestor. (6) 
It was held that they could not obtain a fresh partition in 
execution of their former decree, though it was suggested 
they might have a remedy against their former coparceners 
by an independent suit. 

§ 7 B. 2. Other liabilities, that is provisions for^the main- 
tenance or portions of persons not entitled to shares, as 
described above. Section 6 B, (c) may be distributed by 
agreement amongst the co-sharers. But the estate at large is 
liable, at least in the hands of the members of the family 
making a partition, (d) and coparceners, who desire to limit 
their responsibility, must obtain the assent of the persons 
interested. At Calcutta it has been held {e) that the pur- 
chaser of part of an estate, subject to a charge, may be sued 
singly for the whole amount due, and the same principle 
would probably be applied in the case of a purchaser with 
notice of the lien or liability to a charge of the kind we are 


F. B. ; Narsidds Jitram v. Joglehar, I. L. R. 4 Bom. 57 ; Ind. Evid. 
Act, Sec. 115 ; Chooramun Singh v. Shaik Mahomed Alit L. R. ,9 I. A. 
21, 25. 

(a) Bom. H. C. P. J. F. 1881, p. 193. 

(5) Rdmchafidra Dikshit v. Sdmtribdi^ 4 Bom. H. C. R. 73 A. C. J. 
and per Lord Hardwicke in Penn v. Lord Baltimore^ 2 W. & T., L. 
0. 844. 

(c) iSecalso pp. 77, 163, 164, 236, 776, 780; Bk. II Chap. II. Sec. 1, 
Q. 9 ; Narhexr Singh v. Dugnath Kuer, I. L. R. 2 All. 407 ; above, 
pp. 251, 252. 

{d) Ramachandra Dikshit v. Savitribai, 4s Bom. H. C. R- 73 A. C. J., 
referred to above ; Adhiranee Narain v. Shona Malee ei al, I. L. R. 1 
Calc. 365; N&rada, Part II. Chap. XIII. paras. 25-29; Mann V. 148. 

(e) Prosonno Coomar Sein v. The Bev. B, F» X. Barboza, 6 C. W. R. 
253 C. R. 
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now considering, (a) Lastly, if contrary to the knowledge 
and expectation of the co-parceners who made the partition, 
an absent co-parcener supposed to be dead should come 
forward to claim his share, or the widow of one deceased 
should give birth to a son, the proper share of this additional 
parcener must be made by proportionate deductions from the 
shares distributed. (6) The coparceners in existence how- 
ever or begotten at the time of a partition, and those only, 
are entitled to shares. After-born members of the family 
share only with their father or those united with him. (c) 

A son who has for money relinquished his share to his 
father stands thenceforth in the position of a separated son. {d) 
But as a separated son he succeeds in preference to the 
widow, though the father can dispose of the estate, {e) 

After a partition has been made a son born to a copar- 
cener (including a father in relation to sons separated from 
him in such partition) succeeds to the share and to the 
acquisitions of the separated coparcener to the exclusion of 


(a) S. Bhagahati Dasi v. Kanailal Mitter et al, 8 B. L. R. 225; B. 
Goluck Chunder Bose v. B, Ohilla Dayee, 25 0. W. B. 100 0. R. 

(5) Mifc. Chap. 1. Sec. 6, paras. I, 8; Stokes, H. L. B. 393-5; 
May. Chap. lY. Sec. 4, para. 35; Stokes, H. L. B. 56; Coleb. Dig. 
Bk. V. Chap. YII. Sec. 2, T. 394. 

(c) Yekeyamian v. Agniswarian et al,^, M. H. 0. R. 307 ; Mib. Chap. 
I. Sec. 6, pi; 4; Stokes, H. L. B. 394. 

id) Steele, L. C. 56, 58, 61. 

(e) See Balkrishna Trimhak v. Savitribai, I. L. B. 3 Bom. 54. The 
descendant who has taken a part of the property in discharge of his 
claims and left the family, (Steele, L. 0. 213), has thus forfeited his 
rights as a co-sharer in any further partition, but not as heir on 
failure of the members who remained united and their represen- 
tative descendants. These rights are reciprocal. (Steele, L. C. 233, 
422.) Amongst some castes this heirship of the brethren excludes 
the daughter except as to gifts from her father (Steele, L. 0. 426) and 
even the widow {ib, 424, 423,) though in fewer cases. 
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his former co-sharers, (a) He stands on the same footing 
towards the paternal estate as a son who remained united 
with his father when a separation occurred between the latter 
and his other coparceners. (5) This does not, however, pre- 
vent a gift of a moderate amount to a separated son (c) as 
to one unseparated. 

Partition does not finally close all claims of the father 
and sons on each other (d) or deprive a separated son of 
his right of inheritance in competition with another heir, 
as for instance a reunited coparcener not a son. (e) In case 
of absolute indigence, their claims on each other revive. (/) 
So too the claim of a mother or a wife to support is not 
extinguished by the allotment to her of a share, (g) 

A suit on an alleged partition which the plaintiff fails to 
establish does not bar a subsequent suit by him as a copar- 
cener for partition of the property set forth as undivided, (h) 

(а) Gaut, Ad. 28, para. 26; Narada, Pt. II. Chap. XIII. para. 44; 
Steele, L. C. 59, 406 ; Note (c) above, p. 792. 

(б) See Mit. Chap. I. Sec. 6, para. 2 ; Vyav. May. Chap. lY. Sec. 4> 
paras. 33, 34. 

(c) Mit. Chap. I. Sec. 6, paras. 13, 14, 15. See Lahshman Dada 
Naik V. Ramcliandra Dada Naik, I. L. R. 1 Bom. 561, 567, S. C., L. 

B. 7 I. A. 181. Not by will against an unseparated son, ih. 

(d) Ylram. Tr. p. 54, 218, See 2 Macn. 114, 148; HirSita, quoted 
in Coleb. Dig. Bk. Y. T. 23. 

(e) Viram. Tr. p. 218 ; Bamappa Naiken v. Sithammdl, I. L. R. 2 
Mad. 182. 

(/) Steele, L. C. 40, 178, 179; Smriti Chandrika, Chap. II. Sec. 1, 
para. 31 ss; Himatsing v. Ganpaising, 12 Bom. H. C. R. 94; Ram” 
chandra v. Sakharam Vagh, I. L. R. 2 Bom. 346; Savitribai v. 
Laxmihai, I. L. R. 2 Bom. at p. 590. See Sree Cheytania Anunga 
Deo V. PurBuram Deo, Mori. Dig.'p. 442, No. 38. So also a guru 
and a chela are bound to support each other in distress ; Steele, L. 

C. 442. 

(p^) Coleb. Dig. Bk. V. T. 88, Comm, See 1 Str. H. L. 67, 175; 
Smriti Chandrik&, Chap. II. Sec. 1, para. 3 ss. Steele, L. C. 40, 
states the duty generally. 

(h) Konerrav v. Gururav, I. L. R. 5 Bom. 589. 

100 R 
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The execution of a decree for partition of an estate 
subject to payment of land revenue is to be made by the 
Collector, (a) 

Repugnant conditions cannot be annexed to the separate 
estates taken under a partition, (b) 


(a) Act X. of 1877, Sec. 266. Rules for the performance of the 
duty are provided by Bombay Act V. of 1879, Sec. 113. 

Joint owners have, under English law, equal rights to custody 
of title deeds. On a partition they are usually assigned to the sole 
owner or the owner of the largest share of the portions to which 
they severally relate, but with a right in all interested to see and 
have copies of them. See Lambert v. Hog ere, 1 Meriv. 489 ; Jones v. 
Robinson, 3 DeG. M, & G. 910. Hindu custom assigns the custody 
to the head of the family with liberty of inspection to all interested. 
Steele, L. C. 220. 

(b) K, V enhatrdmanna v. K. Bramanna Sdstralu, 4 Mad. H. C. R. 
345. 
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CHAPTER L 

BETWEEN THE HEAD OP A FAMILY AND HIS 
FIRST THREE DESCENDANTS. 

SECTION 1.— OP ANCESTRAL PROPERTY. 

Q, 1, — Can a son claim a share of the ancestral and 
undivided property from his father ? 

A. — A son has no right to demand a share of the ances- 
tral and undivided property from his father against his 
wish, unless there are good reasons for the demand. These 
reasons may be stated thus : — (1) The father has relinquished 
his claim to his property. (2) He is dissipating his pro- 
perty. (3) He is in an unsound state of mind. (4) He is 
very old. (5) He is aflBiicted with an incurable disease. In 
all these cases a son can claim a share of the ancestral pro- 
perty from his father, though he may be unwilling to give 
it. — Suratj January 3rd, 1859. 

Authokities. — (1) Vyav. May. Dayabhdga, p. 91, 1. 7 ; (2*) Mit. 
Vyav. f. 50, p. 1, 1. 7 : — 

“ For the ownership of father and son is the same in land, which 
was acquired by the grandfather, or in a corrody, or in chattels’^ 
(which belonged to him). (Mit. Chap. I. Sec. 5, para. 3 ; Stokes, H. L. 
B. 391.) 

Remarks. — 1. The passage quoted by the ^Astri, as well as the 
rules derived therefrom, refers to the self -acquired propertj^ of the 
father. Regarding the fourth ground for which the son is said to 
be able to demand division — old age — *it ought to be remarked that 
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it holds good only if the father is unable to manage his affairs on 
account of old age. (a) 

2. According to the Mit&ksharA, 1. c. and ibid, paras. 6 and 8, the 
son has a right to demand a division of ancestral property. Nila- 
kanbha states the same. (May. Chap. IV. Sec. 4, para. 13; Stokes, 
H. L. B. 51). See also Duyashunker v. Brijvullubh, (6) 

2. — A man has a right to one-third of the property 
left by his deceased father. The man has two sons. The 
question is, how the man^s share should be divided among 
the grandsons ? 

The sons and the grandsons of the deceased have 

equal right to the share of the grandfather^s property, but as 
the father of the two grandsons is alive and is in a good 
state of health, the share cannot be divided unless the father 
has no objection thereto. The Sastra assigns many condi- 
tions to the subdivision of such share, and it is, therefore, 
impossible to say what shall be the share of each grandson 
in the share of the son. — Simit, March, 18th 1858. (c) 

Authority.—* Mit. Vyav. f. 50, p. 1, 1. 7 {see the preceding Ques- 
tion). 

Eemarks. — 1. The sons can enforce the partition of the ancestral 
property, and it must be divided equally between the father and his 
sons if the father'holds a separated share. If he is united with his 
brethren his intervening will may defeat the sons’ desire or parti- 
tion unless they can make out a case of unfair dealing, (d) 

2. The Sastri thinks of the partition of property acquired by the 
father himself, or of the grandfather’s property during his life and 
that of the father. 

Q, 3. — Can the sons of a man divide the ancestral pro- 
perty among themselves without his consent ? 


(а) See Steele, L 0. 216. 

(б) Bora Sel. Ca. pp. 44, 45. See above, pp. 659 ss. 

(c) Similar answers were received from Ahmednuggur, February 
218/, 1851 ; Broach, May 22nd, 1857. 

See above, pp. 604, 657. 
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A . — A man^s sons have a right to the ancestral property, 
but if such property, after having passed from the family, 
was regained by the father, it must be considered as his 
acquisition. This, as well as that property which may have 
been directly acquired by the father, cannot be divided 
without his consent. — Tanna, March 2nd, 1854. (a) 

Authorities.— (1) Mit. Yyav. f. 50, p. 1, 1. 7 {see Q. 1 of this Sec.) ; 
(2) f. 47, p. 1, 1. 7 ; (8) Vyav. May. p. 91, 1. 2 ; (4) p. 91, 1. 4. 

Remarks. — 1. The sons have a right to demand from their father 
a division of the ancestral property, and can force him by law to 
make it. Bat they cannot divide it privately amongst themselves 
without reference to their father. 

2. As to the meaning of “ recovered,’* when applied to a family 
estate, see Bissessur Chuckerhutty et al v. Seetul CJiunder Chuekerbut^ 
iyt (h) and Introd. § 6 a. 2 5, p. 718. 

3. Prof. H. H, Wilson observes on this subject, in Vol. V. of his 
works, at p. 68 : — “ They leave no doubt that a man has neither 
temporally nor spiritually an absolute command over the whole of 
any description of his property ; he may certainly make away with a 
great part of it, but there is a limit. That limit is an adequate 
provision for his family, and we can conceive no more difficulty as 
to the determination of this provision by the Court,- than there is 
in the ascertainment of the sum a widow is entitled to for her 
maintenance. In the above texts also is to be understood the exist- 
ence of no distinction between self-acquired and inherited property, 
and they all apply to a man’s wealth generally, making it impera- 
tive upon him to secure provision for his family before he alienates 
even self-acquired wealth. With this reservation, he may dispose 
of property he has gained during his own life-time as he pleases, 
as according to Katyfiyana ‘ except his whole estate and his dwell- 
ing house, what remains after the food and clothing of his family a 
man may give away.’ (c) Food and clothing are, however, not to be 
understood in their literal acceptation only, but imply maintenance, 
as appears from other texts. With regard also to moveable ancestral 
property, there is authority for considering that to be at the father’s 

(a) Similar answers were received from Surat, May 27th, 1847; 
Ahmedntiggur, July 18^^, 1850; Poona, October 18M, 1854; Dharwar, 
October 25^A, 1858. 

(b) 9 C. W. R. 69 C. R. 

(c) Vyav. May. Chap. IX. p. 4 ; Stokes, H. L. B. 134. 
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disposal, according to the text of Y&jSavalkya : ^ of precious stones, 
pearls and corals, the father is master of the whole, but of the whole 
immoveable property neither father nor grandfather is master/ (a) 
The text of Yishnn, however, goes further and declares that ‘ the 
father and son have equal ownership in the whole of the grand- 
father’s wealth/ As however the control over moveable property, 
consisting at least of money or jewels, is a nullity, the distinction 
may be admitted, and the power, if not the right, of a father to 
dispose of such property at his pleasure is in general undisputed; 
at the same time it may be safely said that the alienation of this 
property, like that of self-acquired wealth, is only allowable after 
provision made for the family, and that the unequal partition of 
both amongst sons, which is authorized by special considerations, 
may be set aside, if the least favoured son can establish undeniably 
that he has been deprived of a due share of his father’s wealth by 
that father’s unjust anger towards himself, or undue partiality for 
another son.” (^) 

Q. 4. — A Togf had four sons. Two of these, one a minor 
and another of full age, lived with their father. The other 
two, who had a quarrel with their father, divided the house, 
which was the ancestral property of the family, against the 
will of their father and in his absence. Can the two sons 
divide the property, or must such a division be cancelled ? 

A . — The division must be cancelled. 

Khandesh, October Wih^ 1852. 

Authobitt. — V yav May. p. 90, 1. 2. 

0 

Remabks. — 1. The S&stri’s answer is right, because the division 
had been made, as it would seem, without due regard to the equal 
rights of the other brothers. But it must be understood, that, 
though this division must be cancelled, the sons may according to 
the S&stras force their father to make a division of his ancestral 
property. 

. (a) Quoted from the Mitakshar& in the Vyavahara MayOkha, 
Chap. IV. Sec. 1, p. 5 ; Stokes, H. L. B. 43; Ddyakrama-Sangraha, 
Chap. VI. p. 19 f; Stokes, H. L. B. 511; and D&yabh&ga, p. 56 
(Chap. II. Sec. 22 ; Stokes, H. L. B. 204). 

(5) Comp. Steele, L. 0. 213, 408 ; Coleb. Dig. Bk. V. T. 74, 75, 77, 
78 ; and see above, pp. 209, 637, 641, 645. 
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2. The authority quoted by the ^Astri, vhich declares that “ bro- 
thers shall divide the estate after their father’s death” (a) refers to 
self-acquired property, and is, therefore, out of place. 

Q 5. — A man has instituted a suit against his father for 
a moiety of the ancestral property as his share. The father 
has answered that he has contracted some debts on account 
of the maintenance of the family, and that his son cannot 
claim a share of the property until the debts have 'been paid. 
The question, therefore, is, whether a son can claim a share 
of the property without paying the debts ? 

A , — The obligation of liquidating the debts rests on the 
father. His son is not at all responsible for them as long 
as the father is alive. The father and the son have an equal 
share in the ancestral property of the family. The son, 
therefore, can claim a moiety of the property without being 
obliged to pay the debts. — Surat, July 6th, 1860. 

Authorities. — (1) Mit. Vyav. f. 19, p. 2, 1. 8; (2) f. 50, p. 1, 1. 7, 
(see Chap. I. Sec. 1, Q. 1); (3) f. 46, p. 2, 1. 11 : — 

“ Even a single individual may conclude a donation, mortgage, or 
sale of immoveable property, during a season of distress, for the 
sake of the family, and especially for a pious purpose.” 

“ The meaning of that is this : — While the sons and grandsons are 
minors and incapable of giving their conseni; to a gift and the like, 
or while brothers are so and continue unseparated, even one person, 
who is capable, may conclude a gift, hypothecation, or sale of immove- 
able property, if a calamity affecting the whole family require it, or 
the support of the family render it necessary, or indispensable duties, 
such as the obsequies of the father or the like, make it unavoidable.” 
Mit. Chap. I. Sec. 1, paras. 28, 29 ; Stokes, H. L. B. 376.) (b) 

Remarks. — 1. “ In respect of the grandfather’s estate the sons are 
not dependent on the father, as they are in respect of the father’s 
self-acquired property. Consequently the partition of the grand- 


(a) Borradaile, May. Chap. IV. Sec. 4, para. 1 j Stokes, H. L. B. 47. 
(h) See Narada, Pt. I. Chap. Ill paras. 2, 3, 4, &c. above, and 
Introd. to Bk, IL.pp. 609, 617, 641, 64)4. 
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father’s estate may be made even against the father’s will, and the 
rule regarding the father’s two shares does not obtain.” (a) 

2. Though the Smritis do not provide for a son’s paying the 
family debts while the father is alive and capable, that is because they 
contemplate the father as the sole manager. (&) The passage cited 
shows that the S^stri’s view was too narrow, for if an ordinary mem- 
ber may incumber the estate for the needs of the family, (c) much 
more may the father ; yet his power of dealing with it would be 
crippled if a son could at any moment claim his share free from its 
proportional burden. The customary law imposes on sons an obli- 
gation to pay all debts reasonably incurred in the administration of 
the afPairs of the family, (d) as on the father of paying those necessa- 
rily incurred by sons living with him unless he has expressly warned 
the creditor against lending to them, (e) 

3. The rights of a decree- holder for the father’s debts wore pre- 
ferred to those of a decree-holder for the debts of the owner him- 
self. (/) This would probably not be admitted in Bombay unless the 
property had been attached before the father’s death in execution of 
the decree against him. See above, pp. 77» 161, 193. 

Q, 6. — A person had six sons, the eldest of whom is dead, 
the son of the deceased sues his grandfather for a share of 
the family property. Is the claim admissible ? 

A , — The grandson cannot claim any share of the property 
which his grandfather may have himself acquired. He may, 
however, claim a share of that which may have descended 
from his ancestors. — Dharwar, 1846. (h) 

(a) Vlram. Tr. p. 66. “ The father may reserve to himself one 
extra share of all property acquired by his own exertions, and as 
respects that property he may even deprive his son of succession to 
it ; but the son has an indefeasible right to inherit descended pro- 
perty,” Steele, L. 0. p. 58. 

{b) See above, pp. 644, 646 ; Steele, L. C. 405. 

(c) Above, p. 632; Steele, L. C. 54, 398. 

[d) Steele, L. C. 40, 217. Above, p. 164. 

{e) Steele, L. C. 178. 

(/) Gunga Narain v. Umesh Chunder Bose et aZ, C. W. R. for 1864, 
p. 277. 

(^) For the Madras law, see above, pp. 162, 628. 

(h) A similar answer was received from Surat, September \^lh, 1864. 
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Authority. — * Mit. Vyav. f.60, p, 1, 1. 7 (see Chap. I. Sec. 1, Q. 1). 

BiEMAEKS. — 1. The authority quoted refers only to the case of a 
father and a son. 

2. The question, whether a grandson can force his grandfather to 
niake a division of the property which he inherited from his ances- 
tors, has not been touched directly in the Hindd Law-books. Still 
the correctness of the 6&stri*s opinion may be shown by the follow- 
ing considerations ; — The position of a son^s son towards his 
grandfather, and his rights to the ancestral property, are exactly the 
same as those of a son failing the latter. Both have by and from 
their birth an ownership in the family property — a right which is 
indefeasible and unobstructible. (a) Moreover, on the death of his 
father, the grandson takes his place in regard to religious ceremo- 
nies and represents him; it is only consistent therefore that the 
grandson’s right to demand a division of his grandfather’s ancestral 
property should be the same as that of his father. (5) 


Q. 7. — A man has two sons. He equally divided his pro- 
perty between them. He gave one share to his eldest son 
and the other to his grandson, because his younger son was 
abroad. The question for consideration in the case is, 
whether a father can, without the consent of his son, give 
his share to his grandson ?. 

A. — The father could not give his son^s share to his grand- 
son, unless his son is incompetent to receive it. 

Ahmednuggur^ September 12th, 1855. 

Authorities. — (1) Mit. Vyav. f. 47, p. 1, 1. 7 ; (2) f. 60, p. 1, 1. 13 ; 
(3) f. 60, p. 2, 1. 8 ; (4) f. 46, p. 2, 1. 14; (6) f. 50, p. 1, 1. 7 ; (6) f. 12, 
p. 1,1. 16; (7) Vyav. May. p. 161,1. 8; (8) p. 94, 1. 1; (9) p. 94, 
1. 3 ; (lO^*) Viramit. f . 181, p. 2, 1. 16 

“ Now both that partition which is made at the desire of sons 
during the lifetime (of their father), and that which is made after 


(a) S'se Mit. Chap. 1. Sec. 1, para. 3; Stokes, H. L. B. 365; and 
Bk. I. p. 67, 74; Steele, L. C. 58, 63, 40; Coleb. Dig. Bk. V. 
Chap. II. ad hdt. 

(5) See also Introd. to Bk. II. p. 658 ; and Ndgalinga Mudali v. 
Subhiramaniya Mudali et alt 1 M. H. C. R. 77. 
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the father’s death, are made even at the desire of one (co-paroener). 
Therefore, that also, which has been stated by K&ty&yana, in his 
chapter on Partition, * They shall deposit the wealth of minors and 
absentees, preserving it from expense, with (their) relations and 
friends,* can take effect. For, if a partition could not take place 
without the permission of such (minors or absentees), the state- 
ment that their wealth shall be deposited with relations or friends 
would be improper.’* 

Bbmark. — According to the above passage it would appear that an 
absent son must not be simply passed over in favour of his son. 
But there would be no objection to deposit his share with the latter, 
in case the son’s son is of age and fft to take care of it. See also 
Introd. to Bk. II. p. 676. 

(• 8. — A man gave a portion of the property be- 
longing to his father to his son who had separated from 
him. It remained in the possession of his son for ten years. 
The son afterwards sold it. By this time his half brothers 
born after the giving of the property, filed a suit and assert- 
ed that they had a right to a portion of the property given 
by their deceased father. The question is, whether or not 
sons, born after their father had given away his property, 
can claim a, portion of it, even when it has been sold to 
another. 

A . — When a father and his sons have divided their 
property and become separate, sons born after the partition 
can have no claim to the property which passed into the 
hands of their brothers. They cannot, therefore, sue those 
who have received a share of the property, nor those to 
whom it has been sold. — Tanna, July 12th, 1851. 

Authoeity. — Mit. Yyav. f. 50, p. 2, 1. 7 : — 

** A son born before partition has no claim on the wealth of his 
parents, nor one, begotten after it, on that of his brother.** (Mit. 
Chap. I. Sec. 6, para. 4 ; Stokes, H. L. B. 394.) 

Remarks. — 1. Sons born after partition have, however, an 
exclusive right to their father’s share, and to any property which 
he may have acquired after partition, (a) 


(a) See above, pp. 68, 792, 
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2. In the case of Baee Gunga t. Dhurumdass Nuraeedat, (a) the inter- 
est of a son still unborn was admitted as against a dissipation of pro- 
perty by the father ; but in the case of Buraik Chuttur Singh et al v. 
Greedharee Singh et dl, {b) it was held that a grandson unborn at the 
time cannot afterwards question an alienation of ancestral property 
made by his grandfather with his father’s assent. It is only on the 
actual birth of tbe son that his co-ownership arises ; it is not retros- 
pective, as adoption to some extent is when made by a widow. Per- 
haps this principle may be applied to explain the case of Giridhari v. 
KantOf (c) the debts there having apparently been contracted before 
the birth of a son. (d) A son cannot contest an alienation made 
by his father before he was begotten, (e) or adopted. ( / ) 

SECTION 2.— OF SELP-ACQUIRED PROPERTY. 

Q. 1 . — Can a man and his son divide their property be- 
tween them ? 

A , — The property lefc by the grandfather may be equally 
shared by the son as well as his father. The property 
acquired by the father should be divided into three shares, 
two of which should be allotted to the acquirer and one to 
his son. — Sholapoor, January 29th, 1855. 

Authorities. — (1) Yiram. f. 105, p. 2, 1. 3; (2) Vyav. May. p. 18S, 
1. 6; (3) p. 174, 1. 3; (4) p. 180, 1. 3; (5) p. 180, 1. 4; (6*) Mit. Yyav. 
f. 50, p. 1, 1. 7 {see Chap. I. Sec. 1, Q. 1) ; (7*) f. 50, p. 1, 1. 11 

** So does that which ordains a double sbfhre (relate to property ac- 
quired by the father himself). * Lot the father making partition 
reserve two shares for himself.’” (Mit. Chap. I. Sec. 5, para. 7>' 
Stokes, H. L. B. 392). But see also paras. 9, 10 ; Stokes, H. L. B. 393 ; 
Colebrooke, Dig. Bk. Y. Sec. 96 ; N&rada, Pt .II. Chap. XIII. si. 12. 

Q. 2. — A man has four or five sons, and it is probable 
that he may have more. For some reason known only to 

(a) Bom. S. A, R. for 1840, p. 16. 

(5) 9 0. W. R. 337. 

(c) L. R. 1 1. A. 320. 

(d) See Chap. I. Sec. 2, Q. 8. 

(e) Jado Singh v. Musst. Ranee, 5 N. W. P. R. 113. 

(/) Ravfibhat V. Lakshman Chintaman, I. L. R. 5 Bom. 630. 
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the tnan, he framed a memorandum, showing what each 
of his sons was to receive on account of his share. Can 
this memorandum be taken advantage of by the sons in 
claiming a share during the lifetime of the father ? 

A . — father may give shares to his sons if he chooses, 
but sons have no right to demand shares of any property 
acquired by their father while he is alive. The memoran- 
dum does not seem to bo authoritative, and cannot be taken 
advantage of by the sons. — Dharwar, January 11 1850. 

Atjthobitt. — M it. Vyav. f. 47, p. 1, 1. 12 : — 

** One period of partition is, when the father desires separation as 
expressed in the text [para. 1], ‘ When the father makes a partition.* 
Another period is while the father lives, but is indifferent to wealth, 
and disinclined to pleasure, and the mother is incapable of bearing 
more sons ; at which time a partition is admissible, at the option of 
the sons, against the father’s wish ; as is shown by N&rada, who pre- 
mises partition subsequent to the demise of both parents, ‘ Let sons 
regularly divide the wealth when the father is dead,* and adds, * or 
when the mother is past child-bearing, and the sisters are married, 
or when the father’s sensual passions are extinguished.* Here the 
words ‘Let sons regularly divide the wealth* are understood. 
Gautama likewise having said ‘after the demise of the father, let 
Bons share his estates,’ states a second period, ‘ Or when the mother 
is past child-bearing ; ’ and a third, ‘ While the father lives, if he 
desire separation.’ So, w^iile the mother is capable of bearing more 
issue, a partition is admissible by the choice of the sons, though the 
father bo unwilling, if he be addicted to vice or afflicted with a last- 
ing disease. That ^ankha declares, ‘ Partition of inheritance takes 
place without the father’s wish, if he be old, disturbed in intellect, 
©r diseased.’” Mit. Chap. I. Sec. 2, para. 7 ; Stokes, H. L. B. 378. 

Bemakk. — See Book II. Introd. p. 656 ss ; 1 Str. H. L. 193. The 
Mit. Chap, I. Sec. 6, para. 8, (a) assigns to the sons power to demand a 
partition of ancestral property at any time, while para. 10 gives to the 
father full power as against control by the sons, of dealing with pro- 
perty acquired by himself. At Madras it has been said, in Ndgalinga 
Mudali V. SMiramaniya Mudali et al, (5) that paras. 8 and 11 of Sec. 

5 relate to a partition of ancestral property, while Sec. 2 relates to 


(a) Stokes, H. L. B. 893. 

(b) 1 M. H. C. R. 77. 
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property acquired by the father himself. The Mit. Chap. I. Sec. 2 
{see Q. 4) recognises unequal partition of self-acquired property by 
the father as still .consistent with the HindO Law, limited however so 
as not to allow more than a deduction of one-twentieth, one-fortieth, 
and one-eightieth for the first, second, and third sons respectively .(a) 
It applies the prohibition against any unequal division only to a 
partition by sons amongst themselves. See Q. 3,4 below. Thus the 
power of disposition, generally aflSrmed in paragraph 10 of Sec. 5, and 
extended by the High Court of the N. W. P. to ancestral property, (6) 
does not imply that of a capriciously unequal distribution, that 
case being expressly provided against in Sec. 2, para. 13. (c) 
The passage in Sec. 5, para. 10, is further qualified by Sec. 1, 
para. 27, {d) followed in MuUumaran v. Lakshmi. (e) 

The Vyav. May. Chap. IV. Sec. 6, para. 2, (/) extends the 
prohibition against inequality to a partition by a father. The 
Viramitrodaya, cited infra, follows the Mit&kshar&. NArada allows 
the father to give the eldest the best share or to distribute according 
to his inclination, N&rada, Pt. II. Chap. 13, para. 4. This passage 
points to the special deductions, as Pt. I. Chap. III. paras, 36, 40, to 
the father’s complete authority. The Mit. Chap. I. Sec. 5, pi. 7, (y) 
limits similar passages to the self-acquired property, and the 
father’s independence as to such property in a partition 


(a) So Smfiti Chandrikfi, Chap. II. Sec. I. paras. 3, 8, 22 ; Chap. 
YIII. para. 25 ; Madhaviya, paras. 5, 9 ; Varadr^ija, pp. 5, 8. These 
deductions had reference veiy probably as originally instituted to 
the rank of the wives married in succession from amongst the differ- 
ent classes. Such a ground of difference in the rank of the sons is 
found in various parts of the world, as ex. ffr. amongst the Sw&this 
in the Himalayas. 

In Kangra it appears that the eldest son still takes either one- 
twentieth or else some particular field or chattel as an addition to 
his aliquot share in an inheritance. In return he has to pay a pro- 
portionally extra share of the paternal debts should there be any. 
Panj. Cust. Law, Vol. II. pp. 182-3, 225. 

(5) Baldeo Das v. Sham Lall, I. L. E. 1 All. at pp. 78, 79. 

(c) Stokes, H. L. B. 380. 

(d) Ibid. 876. 

(e) M. S. R. for 1860, p. 227. 

(/) Stokes, H. L. B. 72. 

Stokes, H. L. B. 392. 
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seems to mean independence only of the sons, not freedom to depart 
from the rales prescribed by the SAstras. (a) 

In Bahirji Tanaji v. Oodatsing et al, (b) the High Court of Bombay 
ruled that a grantee of an InAm village from the BAjAh of Satara 
might by will settle it on his two junior wives and their children 
to the exclusion of his eldest son. See the Bemarks under Ques- 
tions 4 and 6, and the Introduction to Book II. § 7i on the Bights 
iHD Duties akising on Partition. 

Q. 8. — A man has a son by each of his two wives. Should 
any larger share be given to the son of the elder wife ? 

A. — No. — Dharwar, 1846. 

Authoritt. — * Mit. Yyav. f . 48, p, 1, 1. 8 : — 

** It is expressly declared, ‘ As the duty of an appointment (to 
raise up seed to another), and as the slaying of a cow for a victimi 
are disused, so is partition with deductions (in favour of elder bro- 
thers).*' (Mit. Chap. I. Sec. 3, para. 5 ; Stokes, H. L. B. 382). 

Bemark. — The “ partition with deductions*’ (uddhAra) includes tho 
division between elder and younger sons, and between the sons of 
elder and younger wives. Regarding the latter, see Gautama, 
AdhyAya 28, paras. 11, 12, Transl. p. 300, 301. 

Q. 4. — There are two uterine brothers whose father is alive. 
When they divided their property, one of them obtained a 
larger piece of ground. The other has sued him for it. 
The father wishes that the unequal division should remain 
as it is. Can the brother's claim to an equal division be 
allowed ? 


(a) Mit. Chap. I. Sec. 5, pi. 10 (Stokes, H. L. B. 393) compared with 
Sec. 2, pi. 1, 13, 14 (Stokes, H. L. B. 377, 380), and the Smriti Chan- 
drikA, Chap. II. Sec. 1, pi. 14, 20, compared with Chap. VIII. pi. 19, 
25i 26 ; Viram. Tr. pp. 54, 63 ss. 

According to the early Common Law in England the inherit- 
ance if held in socage had to pass according to custom either to the 
eldest or youngest son or in equal parts to all the sons, saving the 
preferential right of the eldest to the family abode, for which allow- 
ance was made to the others. Glanv. YII. 3. 

(5) B. A. 47 of 1871 ; Bom. H. 0. P. J. F. for 1872, No. 33. 
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A , — In the Kali age, unequal division is forbidden. One 
brother can therefore sue the other. The father has no 
right to maintain an unequal division. 

Ahmednuggur^ July SOth, 1848. 

Atjthoeities.— ( 1) Mifc. Vyav. f. 47, p. 1,1. 7; (2) f. 48, p. 1, 1.8 
{see the preceding question) ; (3) f. 62, p. 1, 1. 13; (4) f. 50, p. 1, 1. 7; 
(5) f. 47, p. 2, 1. 7 ; (6) f. 51, p. 1, 1. 3 ; (7*) f. 47, p. 1, 1. 11 

This unequal distribution supposes property by himself acquired. 
But if the wealth descended to him from his father, an unequal 
partition at his pleasure is not proper ; for equal ownership will be 
declared.” (Mit. Chap. I. Sec. 2, para. 6 ; Stokes, H. L. B. 378.) 

(8*) Mit. Yyav. f. 48, p. 2, 1. 10 : — 

“ The distribution of greater and less shares has been shown (§ 1). 
To forbid in such case an unequal partition made in any other mode 
than that which renders the distribution uneven by means of ^deduc- 
tions,* such as are directed by the law, the author adds : — * A legal 
distribution, made by the father among sons separated with greater 
or less shares, is pronounced valid.* 

“ When the distribution of more or less among sons separated by 
an unequal partition is legal, or such as ordained by the law, then 
that division, made by the father, is completely made, and cannot 
afterwards be set aside : as is declared by Manu and the rest. Else 
it fails, though made by the father.’* — (Mit. Chap. I. Sec. 2, paras. 13 
and 14; Stokes, H. L. B. 380.) 

Remakks. — 1. Under the law of the MitdksharS. the answer is cor- 
rect, whether the land was ancestral (Auth. 7) or self-acquired property 
(Auth. 8 and 9). The inequality of distribution contemplated by the 
latter is strictly limited to the specified deductions that may be 
made in favour of the eldest son or the eldest wife’s son. See Q. 2, 
Remark. According to the principles laid down by the Courts an 
unequal division of self-acquired property by a father is perhaps 
admissible, but it is opposed to the Commentaries, (a) except as to a 
reasonable gift to a particular son. See above, pp. 206, 209, 211.. 


(a) “ He may distribute his property, but he must do it according 
to law,” Ellis, at 2 Str. H. L. 418. The Smriti OhandrikS and Ma- 
dhaviya, on examination by Coleb. yielded a similar result as to 
immoveables, 2 Str. H. L. 439, 441. So according to the Benares 
and Mithila law, according to Sutherland, tdid, 445 ; and in Bombayt 
ibid, 449, and Madras, ibid, 460. 
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The principle adopted by the Sm|*iti Chandrik&, of a complete 
ovmership arising immediately on birth coupled with an exolusive 
power of administration in the father during his life is contested by 
Jimtltav&hana and Raghunandana, who argue that the right arises only 
on the father’s death. Mitramisra refutes their contention, Vlram. p, 
7-15. At p. 45 he insists on the distinction between ownership and 
independence in disposal of property. 


Q. 6. — A man has two wives. Each of them has a son. 
The husband lived with the elder wife, and to her son he 
gave all his property in disregard of the claim of the younger 
wife^s son. Has he a right by law to do so ? 

A , — A father cannot give the whole of his property to one 
of his sons. — DAanoar, May 15^/t, 1850, 

Authortties. — (*1 — 3) the preceding two cases; (*4) Virami- 

trodaya, f. 172, p. 2, 1. 13 ; — 

“ If (the father’s) desire only were the reason for the allotment of 
the shares, then this passage of KS.by&yana, ‘But at a partition, 
made during his life-time, a father shall not give an (undue) prefer- 
ence to one son, nor shall he disinherit a son without a sufficient 
reason,’ would have no object. ‘He shall not give preference’ 
means ‘ he shall not give him, at bis pleasure, a preference other 
than the share of the eldest and the rest, which have been declared 
in the law books.*” {See the passage, on which this is a com- 
mentary, quoted in Bk. I. Chap. II. Sec. 3, Q. 14 ; supra, p. 111). 

Remarks.— '1. A father is not at liberty by way either of gift or of 
partition to give nearly all the ancestral moveable property to one 
son to the exclusion of another, (a) 


According to the Jewish law “the father had no power of disin- 
heriting his sons, the firstborn received by law two portions, the 
rest shared equally.” Milman’s Hist, of the Jews, Yol. I. p. 172. 

As to the earlier English law see above, pp. 214, 670. The Saxon 
law there noticed agreed with that of the other Teutonic tribes, deve- 
loped into the German Landrecht, see Laboulaye, op. cit, 373, 394, 
The growth of the power of alienation of immoveable property in 
Europe is the subject of a learned note by Maynz to his System, 
§177. 

(a) Bhujangrav et al v. Malojirav, 5 Bom. H. C. R. 161 A. 0. J. ; 
Lahshmm Dada Naik v. Ramachandra Dada Naik, I. L. R. 1 Bom. 
561 ; Coleb. Dig, Bk. V. T. 27 ; 2 Str. H. L. 435. 
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2. A man cannot give his whole ancestral estate to his son exclud* 
ing his grandsons by another sou deceased, (a) 

w 

3, According to the Benares law he cannot give all his self^ 
acquired property to one son or grandson excluding the others* 
Prof. H. H. Wilson observes on this subject, in Vol. V. of hie 
Works, at p. 74 — ** We cannot admit either, that the owner has 
more than a contingent right to make a very unequal distribution of 
any description of his property, without satisfactory cause. The 
onus of disproving such cause, it is true) rests With the plain titf, 
and unless the proof were too glaring to be deniable, would not 
of course be allowed to operate. We only mean to aver that it is at 
the discretion of the Court to determine whether an unequal distri- 
bution has been attended with such circumstances of caprice for 
injustice as shall authorise its revisal. It should never be forgotten 
in this investigation, that wills, as we understand them, are' foreign 
to Hindu law.” 

As to the attempted validation of such a distribution on the prin* 
ciple of factum talet, he says, ibid. p. 71 — “ It is therefore worth 
while to examine this doctrine of the validity of illegal acts. In the 
first place, then, where is the distinction found ? In the most recent 
commentators, and those of a peculiar province only, those of Bengal, 
whose explanation is founded on a general position laid down by 
JimAtav^hana ; ^therefore, since it is denied that a gift or sale 
should bo made, the precept is infringed by making one ; but the 
gift or transfer is not null, for^ fact cannot be altered by a hundred 
texts,’ D&yabh^ga, p. 60. (5) This remark refers, however, to the 
alienation of property, of which the alienor is undoubted pro- 
prietor, as a father, of immoveable property if self-acquired, or a 
coparcener of his own share before partition ; but he himself con* 
eludes that a father cannot dispose of the ancestral property, 
because he is not sole master of it. 'Since the circumstance of 
the father being lord of all the wealth is stated as a reason, and 
that cannot be in regard to the grandfather's estate, an unequal dis- 
tribution made by the father is lawful only in the instance of his 
own acquired wealth.* Kothing can be more clear than Jtraftta- 
v&hana’s assertion of this doctrine, and the doubt cast upon it by its 
expounders, Raghunandana, ^Iri Kq*ishna, Tarkalankdra, and Jagan- 
n&tha is wholly gratuitous* In fact the latter is chiefly to blame for 
the distinction between illegal and invalid acts. ** 

(а) 2 Macn. H. L. 210. 

(б) Stokes, H. L. B. 207. 

102 a 
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Q. 6.«— A man has an odd number of sons and an even 
number of sons by his Lagna and P&f wives re- 
spectively. How should his property be divided among them ? 
and have both the wives equal rights and position in the eye 
of the law ? 

A , — The property should be equally divided among the 
sons of the ^^Lagua^^ and wives- Both the wives 

have equal rights and position in the eye of the law. The 
ceremonies of Lagna’^ and PAt’^ are however different. 

Dharwar^ 1858. 

Authorities. — (1 — 4) See the three preceding eases. 

Remark. — Regarding the position of P&t wives, gee remark to 
Bk. I. Chap. II. Sec. 6a, Q. 37, p. 413. 

Q. 7. — A shoemaker has four sons, three by his Lagna^^ 
wife and one by his Pat wife. Two of the Lagna wife^s 
sons are minors. The father has divided his property in the 
proportion of one-half to the son of the Pat^^ wife and one- 
half to the sons of the Lagna wife. Is this a legal 
division ? 

A, — It is ordained in the law that, in the Kali age, (a) a 
father should divide his property, real and personal, equally 
among his sons. If any one should divide his property 
against this rule^ it is not legaL A son has the right to 
prevent his father from making any irregular transfer of his 
ancestral property, (b) When a man transfers his own pro- 
perty it is necessary that his sons should acquiesce in the 
father^s disposal of it. If a property has not been properly 

(a) The HindAs divide their History into four ages, the present 
(Kali) is the last. Certain laws are said to have been practicable in 
the former ages and not to be so now. 

(J) This answer of the Sdstri illustrates whAt is said above, pp. 698, 
603, 608, 63J, 639. In another case a Sastri said “ A man who has 
adopted cannot alienate immoveable property without good reason. 
With good reason he may; especially what has been acquired by 
himself.” MS. 1725. 
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divided in the first instance^ it may be re-divided so as to 
allot proper shares to the sons. 

Ahmednuggur, July ISth, 1848. 

Authorities. — (1) Mit. Vyav. f . 48, p. 1, 1. 8 («ee Q. 3 of this Sec.) ; 
(2) f. 50, p. 1, 1. 7 (see Chap. 1. Sec. 1, Q. 1 ; (3 & 4) see Q. 4 and 5 of 
this Sec. 

Remark. — To give validity to an unequal distribution of the ances- 
tral estate by a father it must be made during his life and with the 
assent of his sons, indicated by their taking possession of their 
shares, (a) The father may probably have -been moved by a tradi-\ 
tion in his caste of a law of patnibhag. See above, p. 422, and 
below, Oh. II. Sec. 1, Q. 6. 

Q. 8. — A Parades! (h) has two sons, to the younger of 
whom he passed a deed of gift, stating that, as his elder son 
did not support or obey him, he should not lay claim to the 
house purchased by him, which was granted to the younger, 
and that the elder son might build a house for his own use 
on the ground which had descended to him from his ances- 
tors. The younger son was not, however, put in possession 
of the house, which was occupied by the elder son. The 
younger has therefore brought rfn action against him, and 
the question is, whether the elder son can claim- a moiety of 
the house ? 

— A special grant from a father to his son, as a mark 
of his afiection for him, is legal. If the elder son is an ill- 
behaved man, he would forfeit his claim to the property of 
his father, and be entitled only to a maintenance. If the 
ground, which is the ancestral property of the family, was 
granted to the elder son with the consent of the younger, 
the grantee title thereto must be admitted. 

Ahmednuggur, Septemher 2^rd, 1857. 


(a) Muttervengadachellaswamy v. Ttmbayaswamy Manigdr, M. 8, D. 
A. R. for 1849, p. 27. 

(5) The term means a foreigner, but is usually applied to a Hindd 
native of Northern Hindust&n 
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-(1) VJramitrodaya, f. 60, p. 1, 1. 7} (2) f. 60, p. 123, 

1. 8 ; (3) f. 175, p. 2, 1. 6 ; (4) Vyav. May. p. 124, 1.1; (5) p. 161, 1. 8 ; 
(6) Mit. Yyav. f. 61, p. 1, 1. 3 ; (7*) f. 46, p. 2, 1. 9 

“ Bat he is subjeot to the control of bis sons and the rest, in regard 
to the immoveable estate, whether acquired by himself or inherited 
from his father or othei* predecessor : since it is ordained, ‘ Though 
immoveables or bipeds have been acquired by a man himself, a gift 
or sale of them should not be made without convening all the sons/ 
Mit. Chap. I. Sec, 1, para. 37 (Stokes, H. L. B. 375). 

See also the authorities quoted under the preceding cases. 

BEMAjSKS. — 1. The father may make a present, but he has, under 
the Mitakshara, no right to dispose of immoveable property, though 
acquired by himself, without the consent of all his sons (Auth. 7). 
If, therefore, the eldest son s misconduct was not such that he might 
be called pitridvit, “ hater of his father** (for the definition of the 
meaning, see Bk. I. Chap. VI. Sec, 3 o), and that he could be disin- 
herited on this ground, he will share the father’s property equally 
with his younger brother. 

2. The Bombay Bigh Court, however, allows the father to dispose, 
at his pleasure, of all self-aoquired property, (a) This maybe consi- 
dered the settled doctrine of the Courts, (6) at least as to moveable 
property acquired without the use of the ancestral estate, (e) 

3. By the Mithila law the owner of self -acquired property has 
complete power to dispose of it. (d) The same rule is implied 
in B. Beer Pertab Sahee v. Rajoiider Pertab S(ihcef{o) as operating 


(a) Gangdhdi v. Vdmanaji, 2 Bom. H. 0. R. 304. 

(61 Muddun Gopal Thakoor et al v. Ram Buksh Pandey ct al, 6 C. W 

R. 71C.R. 

(c) See Bk. II. Introd. pp. 713, 721 5 Coleb. Dig. Bk. V. T. 26, 27. 

(d) Viv&da Chintamani, p. 76 ; B. Bishen Perakh Narain Singh v. 
Bcma Misser et al, 12 B. L, R. 430 P. C. 

Expressions equally strong in other treatises are however explained 
as leaving the father still subject to the prohibitions against 
unequal partition, except according to the rules of deduction, by 
some recognised as still operative. Sec Ddyakrama-Sangraha, Chap 
VI. paras. 11-14 (Stokes, H. L. B. 510-11) ; Smriti ChandrikA, Chap! 
II. Sec. 1, paras 19, 20, 24, compared with Mrada, Pt. I. Chap. Ill, 
SI. 36, 40, and Pt. II. Chap. XIII. SI. 14, 16, 16 ; and as to the 
MithilA, doctrine itself, see the VivAda ChintAmani, p. 309 
(c)12M.LA. I. . \ 
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under the MitAkshaii law with respect to moveable, bnt not as to 
immoveable property, (a) 

4, As to unequal disposal by will, the law of wills follows the 
analogy of the law of gifts, (ft) “ and one leaving male descendants, 
may [by will] dispose of self -acquired property, if moveable, subject 
perhaps to the restriction tl^at he cannot wholly disinherit any one of 
such descendants. In the Bithoor case, (c) the testator, having real 
as well as personal estate, made an unequal distribution of both 
amongst his sons, and his legal power to do so was affirmed by this 
Committee.” (d) 

6. The fact that a sale as to a small proportion was made for im- 
moral purposes will not, even as to ancestral property, vitiate it as 
against the sons, (e) Sons unborn at the time of a sale have no 
locus standi afterwards to impeach it. (/) 

(a) See Mit. Chap. I. Sec. I. paras. 21, 27 ; Vyav. May. Chap. IV. 
Sec. I. para. 6 ; Viramit. Tr. p. 74, 55, 68. A son’s alienation without 
his father’s consent was held invalid. Shea Ruttun Koonwar v. Gour 
Beharee Bhukut et al, 7 C. W. R. 449. And a son has a right during 
the lifetime of his father to set aside an alienation of ancestral pro- 
perty made without his consent, Ag^hory Ram Sarag Singh y. 
Cochrane et al^ 5 Beng. L. R. 14 Appx. 

Alienation of property with assent of undivided, without assent 
of divided sons, was held valid, TIrbcgnee Doobey et al v. Jutta 
Shanher et al, Agra S. D, A. R, for 1862, p. 71. 

So alienation by an uncle without assent of his nephew, Qo’pall Butt 
Pandcy et al v. Goyallal Misser, Calc. S. D. A. R. for 1859, p. 1314. 

{b) Jotindra Mohan Tagore v. Ganendra Mohan Tagore, 9 Beng. L. 
R. at p. 398 C. R. (P. C.) 

(c) Nana Naraln Rao v. Haree Punth Bhao et al, 9 M. I. A. 96. 

(d) P. C. at 12 M. I. A. p. 38; see above, pp. 713, 721, 667 ss; 
Lakshmibai v. Ganpat Moroba, 5 Bom, H. C, R. 135 O. C. J ; Bk. I. 
Chap. II. Sec. 14, I. A. 4, Q. 9; 2 Str. H. L. 407 (as to a widow’s 
will) ; Narottam v. Narsandas, 3 Bom. H. C, R 6 A. C. J ; Lakshman 
Bada Naik v. Ramachandra Dada Naik, I. L. R, 1 Bom. 561. In 
appeal the Privy Council decided that ancestral property could not 
be alienated as against a co-sharer (a son) by will, L. R. 7 I. A. 181. 
See above, p. 288 ; Bhagvan Dullabh v. Kala Shankar,!. L. R. 1 Bom. 
641, for a nuncupative will. 

(e) Though their assent is generally requisite. Steele, L. 0. 58, 68, 
404, 210. 

if) S. A. No. 124 of 1876, Kastur Bhavani v. Appa and Sltaram, 
Bom. H. C. P. J. F. for 1876, p. 162. See Bk. II. Chap. I. Sec. 1,Q. 8. 
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SECTION 3.— THE MOTHEE^S SHARE. 

Q. 1. — A man had two sons. He proposed that his pro- 
perty should be divided into three shares, two to be assigned 
to the sons, and one to himself- The division was carried 
into effect to a certain extent. The sons, however, dis- 
agreed and prevented the division from being fully enforced. 
Their mother held with the elder son, and the father with 
the younger. The elder son has sued the younger for one- 
half of the father^s property. The father states that he is 
at liberty to dispose of his property in any manner he 
pleases. Is there any legal objection to the claim ? 

A. — The father divided his property into three shares, 
but it would have been more in accordance with the S^stra 
had he divided it into four shares, three to be assigned as 
above, and one to his wife. The original acquirer is^ how- 
ever, at liberty to dispose of his property in any way he 
likes. The elder son, therefore, has no right to sue the 
younger for an equal share of the patrimony, 

Ahmedniiggur, April 28th, 1847. 

Authoeities— (* 1) Mit. Yyav. f. 48, p. 2, 1. 10 {see Bk. II. Chap. 
I. Sec. 2, Q. 4) ; (2} Mit. Yyav. f. 47, p. 2, 1. 3 ; — 

“ If he make the allotments equal, his wives, to whom no separate 
property has been given by the husband or father-in-law must be 
rendered partakers of like portions. (Mit. Chap. I. Sec. 2, para. 8 ; 
Stokes, H. L. B. 379). 

(3) Mit. Yyav. f, 50, p. 1, 1. 11 ; — 

“ The first text ‘ When the father makes a partition, &c.* (Sec. II. 
§ I.) refers to property acquired by the father himself. So does that 
which ordains a double share : ‘ Let the father, making a partition, 
reserve two shares for himself.’ The dependence of sons, as affirmed 
in the following passage, ‘ While both parents live, the control 
remains, even though they have arrived at old age,’ {a) must relate 


(fl) This passage is not translated quite correctly. It ought to 
stand thus : — “ W’hile both parents live, he (the son) is dependent, 
though he may have arrived at old age.” Colebrooke says, “ The 
power of giving is not restrained, unless, in the case of land, the 
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to effects acquired by the father and the mother. This other 
passage, * They have not power over it (the paternal estate) while 
their parents live,’ must also be referred to the same subject.” (Mit. 
Chap. I. Sec. 5, para. 7 ; Stokes, H. L. B. 392.) 

Remaek. — T he mother is entitled to a share (Auth. 1), and a 
division made by the father, without taking into account her rights, 
is liable to re>adjustment (Auth. 2). (u) Under the Hindi! law the 
father cannot directly divide his property in any way he likes. 
Considerable restrictions are placed on his power even as to self- 
acquired property, by the Mit. Chap. I. Sec. 2. (&) The decisions of 
the English Courts, however, allow it as to self-acquired property, 
relying on a passage (c) which the ^4stri also in this answer appears 
to understand as conferring the power. The eldest son cannot 
enforce a partition of his father’s self-acquired property (Auth. 3). 


CHAPTER 11. 

PARTITION BETWEEN OTHER COPARCENERS. 
SECTION 1— BETWEEN BROTHERS- 

!. 1. — Would it be lawful for brothers to divide their pro- 
perty, when the son of a deceased brother is a minor ? 

A — ^Yes. — Tayina, December 21si, 1858. 

Authorities. — (1) Yiram. f. 170, p. 1, 1. 1 ; (2) f. 182, p, 1, 1. 1 ; (3) 
f. 181, p. 2, 1. 16 [seo Bk. II. Chap. I. Sec. 1, Q. 7) ; (4) Mit. Yyav. 
f. 46, p. 2, 1. 14. 

Remarks. — 1. See 2 Str. H. L. 362. 

2. In the absence of unfairness, infants arc bound by a division 
in which they were represented by their mother as guardian. But a 
partition cannot ordinarily be demanded on their behalf, (d) 


owner having male issue living, or, in that of the whole property, 
leaving the family destitute.” 2 Str. H. L. 6, 9, 10. 

(a) See Introd. § 4 f, and below. Chap. II. Sec. 2, Q.. 3. 

(d) See also Colebrooke, Dig. Bk. Y. Chap. I. T. 27. 

(c) Mit. Chap. I. Sec. 5, para. 10; Stokes, H. L. B. 393. 

(d) See Lahshmibai v. Ganpat Moroba et al, 4 B. H. C. R. 153 0. C, 
J. ; 2 Str, H. L. 310. See also Introd. to Bk. II. § 4 c. 3, p. 672. 
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Q. 2. — Of four brotliers the existence of two cannot be 
ascertained. Can the remaining two divide their property 
equally between them ? 

A , — ^They cannot do so. The absent brothers will be 
entitled to their shares, whenever they may claim them. 

Bharwar, March 1857. 

Authoeities.— ( 1) Mit. Vyav. f. 49, p. 1, 1. 10; (2) Viramitrodaya, 
f. 181, p. 2, 1. 16 {see Bk. II. Chap. 1. Sec. 1, Q. 7). 

Rbmaek. — T he absence of the two brothers is no bar to the 
division of the estate. Their shares should, however, be set apart 
and kept intact. See Nanaji v. Tukaram, (a) the decision in which, 
however, was based on the plaintiff’s having been turned adrift 
within the statutable period, {b) 

Q. 3.— There are three brothers. One of them is absent 
in a distant part of the country. The two are in possession 
of the property. One of them claims one-half of it. Can 
he have so much ? Can the fact of the absentee being a 
bachelor or married have any effect on the division ? 

A , — 'If a brother is not married, the expenses of his mar- 
riage should bo defrayed from the common stock, (c) The 
remainder will be divided; one brother has no right to 
demand one-half of the property, merely because another is 
absent. — Ahmednuggur^ July 26th, 1848. 

Authoeitt.— S ee the preceding case, and also the renSark on it. 

Q. 4. — A deceased man has left two sons, one of them has 
one son and the other has two. How should the property 
be divided among them ? 

A . — The father of the two sons should take one-half of 
the property and equally divide it between his two sons. 
The father of the one should take the other half. 

Dharwar, January 8th, 1852. 

(а) R. A. No. 46 of 1871, Bom. H. 0. P. J. F. for 1871. 

(б) See also 2 Str. H. L. 396, 327 ; Oolcbrooke, Dig. Bk. V. T. 
394 ; Vyav. May. Chap IV. Sec. 4, para. 24 ; Stokes, H. L. B. 54 ; 
Introd. to Bk. II. § 4 c. 4, p. 676. 

(c) See Steele, L. C. 404. 
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AtTTHOKiTT. — •Mit. Vyav. f. 47, p. 2, 1. 14 

“ Let sons divide equally both the effects and the debts after [the 
demise ofj their two parents. 

“[After their two parents]. After the demise of the father and 
mother ; here the period of the distribution is shown. [The sons.] 
The persons, who make the distribution, are thus indicated. 
[Equally.] A rule respecting the mode is declared : in equal shares 
only should they divide the effects and debts.” Mit. Chap. I. Sec. 3, 
paras. 1 and 2 (Stokes, H. L. B. 381). 

Remark. — If the sons of the second brother demand a division of 
their father’s ancestral estate, his portion must be divided into three 
shares, one for the father and one for each son. 

Q, 5. — A man was granted a piece of land as a charity. 
The grantee is now dead, and the land is in the possession 
of one of his sons. The other son has instituted a suit 
against his brother for the recovery of one-half of the land 
as his share of the property. The question is whether land 
granted as a charity is divisible ? 

A, — If the land was the property of the father and if it 
has not been alienated by him, his sons will be entitled to 
equal shares of the property. — Surat, August 21st, 1845. 

Authority. — * Mit. Vyav. ?. 47, p. 2, 1. 14 {see the preceding 
question). 

Remarks. — The answer is right only under the supposition that the 
land was not given for some particular purpo.se, e. g. the continual 
performance of an Agnihotra. If such a condition had been attached 
to the gift, the eldest son, who alone would be entitled to perform 
the ceremonies, would also alone inherit the land. This rule follows 
from the maxim, that “ whatever has been given for religious 
purposes must be used for the stated purposes only.” (a) Places of 
worship and sacrifice are not divisible. The parties are entitled 
only to their turns of worship, {b) The Courts have recognized 

i 

(a) Vyav. May. Chap. IV. Sec. 7, para. 23 ; Stokes, H. L. B. 79. 
Quod divini juris est id nullius in bonis est. Sec. De Divis. Rer. Di. 
Li. I. Ti. VIII. Fr. VI. § 2. 

(b) Anund Moyee Chowdliruin et al v. BoykaninatTi Roy, 8 0. W. 
R. 193, 0. R. ; Miiia Kunth v. Neerunjm, 14Beng. L. R. 166, aadioe 

108 r 
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the illegality of a dealing with religious endowments, which by 
introducing strangers would make the worship impracticable or 
otherwise defeat the purpose of the founder, but this objection 
does not generally apply to alienations within the family designated as 
to furnish worshippers, (a) 

Q. 6. — A. man died, leaving two widows, wbo live sepa- 
rately. The one has one son and the other has two. How 
shall the property of the deceased be apportioned between 
the two widows on account of their respective sons. 

A . — The property should be divided into as many equal 
shares as the number of the sons, and each mother should, 
in her capacity of guardian, take as many of them as the 
number of her sons . — Khandeshy December 16thy 1858. 

Authority. — * Yyav. May. p. 97, 1. 7 : — 

' “Brihaspati gives this apposite example, “Among brothers, who 
are equal in class, but vary in regard to the number [of sons pro- 
duced by each mother], the shares of the heritage are allotted to the 
males [not to their mothers’’]. (Mayflkha, Chap. IV. Sec. 4, para. 26 ; 
Stokes, H. L. B. 54). 

Remarks. — 1. Widows have no right to their husband’s estate 
during the life-time of their sons, and it is, therefore, impossible that 
the partition should be made through them. But if a man leave two 
or three wives, who have an equal number of sons who are minors, 
circumstances may arise, which make a division into two or three 
shares more advantageous than one into many, and in that case the 
Hindu law is not opposed to a “ division according to mothers.” 
Even if the sons be unequal in number, a proportional allotment 
might be made. (5) This appears to be the sense in which Nilakan- 

also the case of Nohkissen M liter v. Hurrisrhtmder Mittery East’s 
Notes of Cases, 2 Morley’s Digest, p. 146. 

(a) Bajah Vurmah Valia v. Ravi Vurmali Kunlii Kutty, I. L. R. 
1 Mad. 235 ; Manclidrdm v. Prdnshankar, I. L. R. 6 Bom. 298 ; 
Ganesh Moresliwar v. Frabhakar Sakharam, Bom. H. C. P. J. F. 
1882, p. 181 ; Jnuntha Tirtha Chariar v. Ndgamufliu Amhalagaren, 
I. L. R. 4 Mad. 200; Sitaramhhat v. Bltaram Ganesh, 6 Bom. H. 0. 
R. 250 A. C. J. 

(h) According to Ellis, 2 Str. H. L, 176, 355, 357, 425, a true patnv^ 
hhdga prevails among some classes in Madras, an equal share being 
allotted to the family by each wife. Colebrookc approves this where 
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$ha took the passage of Brihaspati and Vydsa, quoted by him. (a) 
In any other sense Patnibhdga would probably not be recognized.(6) 

2. The widows are, however, entitled to a share each. A claim 
for partition must on this account be scrutinized, not granted as of 
course while the children are minors, as by delay their portions may 
improve. A kind of patnibhaga would arise in the way suggested 
by Jagannatha, (c) by equal division according to the number of all 
wives, and then a subdivision of the portions falling to all born of 
the same mother, by their number plus one, so as to afford her a 
share equal to each of her own sons, (d) In this way each son’s 
share would be larger in proportion as he had more uterine bro- 
thers. (e) This seems to agree with the Sdstri’s opinion and with the 
Vyav. May. The passages determining the shares of wives having 
sons, when their husband distributes the property, seem to admit of 
a corresponding construction. (/) The rule had reference origin- 
ally, it would seem, to sons by mothers of diflerent castes, but this 
cause of difference no longer operates, (y) 

In the case (a Bombay case) at 2 Str. H. L. 404, there would seem 
to have been a partition, whereby one of two widows was allotted 
her own share only, she being the mother of a daughter but not of 

it is supported by custom. See Coleb. Big. Bk. V. T. 59, 62. But 
sec also T. 63, which prescribes equal shares for all sons of equal 
class. 

A similar custom in the Panjab is noted ; Tupper, Panj. Gust. Law, 
Vol. I. pp, 72, 7B. The tribes, however, appear to be Mahomedans 
by faith, though they follow some Hindd usages. 

(a) May. Chap. IV, Sec. 4, para. 25; Stokes, H. L. B. 54. See also 
Colebrooke, Dig. Bk. V. T. 62, 63. 

{b) MoottootengadacUellasaiomy. v. Toomhayasawmy. et oZ, M. S. D* 
A. R. for 1849, p, 27. 

(c) Vide Oolob. Dig. Bk. V. T. 89. 

(d) Mothers take shares according to the shares of their sons, 
Yiram. Tr. pp. 79, 80. Vishnu, cited by Yaradr&ja (by Burnell), p.. 19; 
so also Ddyakrama-Sangraha, Chap. YII. p 2, quoting Brihaspati ; 
Stokes, H. L. B. 513. 

(e) See Coleb. Dig. Bk. V. T. 89, Comm. 

(/) Mit. Chap. I. Sec. 2, para. 9 ; Stokes, H. L. B. 379; Yyav, May* 
Chap. lY. Sec. 4, para. 18 ; ibid. 52. 

Coleb. Dig. Bk. Y. T. 86, Comm. 
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a son, while "the remainder was given to her co-widow and the two 
sons by her. In an ordinary partition step-mothers, thoagh sonless* 
are entitled to equal shares. (a) 

Q. 7. — A person of the goldsmith caste had two wives, 
one of whom has three sons and the other one. How should 
the ancestral property be divided among them ? 

A.— A larger share being alloted to the eldest, the rest 
should bo equally divided among the other three. 

Sholapore, January 17th, 1846. 

Authorities.— (1) Vyav. May. p. 97,1. 7 (see the preceding ques- 
tion) ; (*2) Mit. Vyav. f. 48, p. 1, 1. 8 (Bk. II. Chap. I. Sec. 2, Q. 3) ; 
(*3) f. 47, p. 2, 1. 14 (Bk. II. Chap. 11. Sec. 1, Q. 4). 

Remarks. — 1. The eldest does not receive any larger share than 
the others. (Auth. 2.) 

2. The estate must be divided into six equal shares, as the mothers 
receive shares as well as the sons. (Auth. 3.) According to some 
authors quoted by Jaganndtha, the passage of Yajhavalkya relates 
only to sonless wives, (b) but this does not seem to be the accepted 
theory, now that unequal partition is abolished. 


Q. 8. — There are throe brothers, of whom one is unmar- 
ried. A house belonging to their father is to be divided 
among them. The question is, whether it should be equally 
divided among the three, or whether the whole or a large 
part of it should be given to the unmarried brother ? An- 
other question in connection with this case is, whether an 
elder son can mortgage his house during the lifetime of his 
mother ? 

A , — If a brother is unmarried, a sum suflBcient to defray 
the expenses of his marriage should be first set aside from 

(a) Mit. Chap. I. 397, Sec. 7, para. 1 (Stokes, H. L. B. 397); Vyav. 
May. Chap. IV. Sec. 4, pi. 19 (16. 52); Coleb. Dig. Bk. V. T. 83, 84, 
86, Comm., where the string of arguments and distinctions, that 
JagannStha at last rejects, must not be mistaken for his own. 

(•6) Coleb. Dig. Bk. V. T. 83, 84, Comm. 
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the common property, and then the rest equally divided 
among them. If the property is just sufficient for the ex- 
penses of the marriage, the whole may be set aside for the 
purpose, {a) The house cannot be mortgaged without the 
consent of all the brothers having a share in it. The consent 
of the mother is not required. If, however, some of the 
brothers are absent, and the money is required for an urgent 
necessity of the family, one of them can mortgage the house. (6) 

Poona, August 10th, 1851. 

Authorities.— (1) Mit. Vyav. f. 69, p. 1, 1. 8; (2) f 47, p. 2, 1. 
10; (3) f. 46, p. 2, 1. 11 ; (*4) f. 51, p. 1, 1. 7 (see Bk. II. Chap. II. 
Sec. 2, Q. 1) ; (5) f. 46, p. 2, 1. 11 : — 

“ If any of the brethren be uninitiated when the father dies, who 
is competent to complete their initiation ? The author replies : 
* Uninitiated brothers should be initiated by those for whom the 
ceremonies have been already completed.^ 

** By the brethren, who make a partition after the decease of their 
father, the uninitiated brothers should be inititated at the charge of 
the whole estate.” Mit. Chap. I. Sec. 7, paras. 3 and 4 (Stokes, H. L. 
B. 398). 

Eemarks. — 1. Compare also the rules of N&rada Dayavibh&sra, Chan* 
XIII. vs. 33 and 34. (c) 

2. As to the concurrence of all the coparceners being necessary,. 
see the Introd. to this Book, pp. 600, 603. (d) 

Q. 9. — (1). Three daughters of one and one of another 
brother were married when the family was undivided. After- 
wards, when they separated, the brother, whose one daughter 
only was married, objected to his brother’s taking an equal 
share of the family property on the ground of a large expense 


(a) Steele, L. C. pp. 57, 404. 

(5) See Steele, L. C. pp. 399, 400. 

(c) The joint property must provide for the weddings of the un- 
married brothers and sisters amongst Stidras, 2 Str. H. L. 354. 

(d) In the Panjab the consent of all the co- sharers is generally 
essential to a gift of oven less than the donor’s share, Panj. Oust. 
Law, Vol. II. p. 167. 
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having been thrown upon the resources of the family by the 
marriages of his three daughters. Is this a proper objection ? 
Should the brother, whose three daughters were married, 
have a smaller share of the property f 

(2) Suppose the case stands as follows : — Three daugh- 
ters of one brother were married. After this, the other 
brother became separate and got his daughter married. 
When the brothers subsequently came to actually divide the 
property, the father of one daughter proposed that the 
expense which ho had incurred on account of the marriage 
of his daughter should be paid to him from the property, and 
that it should then be equally divided between them. Is 
this a just proposal ? 

A, — (1 ) The brother, whose three daughters were married 
during the union of the family, is entitled to a half of his 
father^s property. 

(2) In the other case, the proposal made by the father of 
one daughter is proper . — Sadr Addlat, June 22nd, 1825. 

Authority not quoted. 

Remarks. — 1. The correctness, of para. 1 of the ^&stri*s answer 
follows from the fact that the duty of marrying a girl lies with her 
father. 

2. The second part of the answer is based on the maxim that all 
expenses of united brothers must be defrayed out of the family 
estate. For the two brothers, though one ‘ became separate,* still 
were members of a united family, because a partition of the estate 
had not taken place, (a) 

Q. 10. — A lunatic has a son and a wife. Can his brother, 
who is not separated from him, claim the share of a certain 
property, to which the lunatic is entitled ? 

A , — A man, who is blind, lame, mad, &c., forfeits his right 
to a share of the family property, but a son of such a person, 
if not labouring under a similar disqualification, can claim 
the share due to his father. — Tanna, February 24ith, 1853. 

(fl) See Colebrooke, Dig. Bk. V. T. 136, 373 ^ and Jagann&tha’s 
Commentary, 2 Str. H. L. 394. 
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Authorities.— (1) Mifc. f. 60, p. 1, 1. 13; (2) f, 60, p. 2, 1. 8 

But their (the lame, blind, &c., man’s sons,) whether legitimate, 
or the offspring of’ the wife by a kinsman, are entitled to allotments, 
if free from similar defects.” (Mit. Chap. II. Sec. 10, para. 9 ; Stokes, 
H. L. B. 457.) 

Eemark.— j^ee Introd. to Bk. I, “Persons disqualified, &c.” In 
the case of Koer Sheopershad Narain v. The Collector of Mongliyr et 
alt M it is said that an idiot, though excluded from inheritance, 
may take by conveyance. The source of the disabled member’s title 
therefore is of importance. 

Q. 11. — Is an elder brother entitled to the right side of a 
house whether it be of a more or less value, or should he 
receive a share which is equal in point of value on whatever 
side it might be ? 

A. — It is a custom to assign the right side of a house to 
the elder brother. It will rest with the Court to decide how 
far the custom should be respected, 

Alimednuggurj July 2dthj 1848. (h) 


Q, 12 . — A deceased man has left two sons. They are 
engaged in a dispute regarding the division of a house. 
Their father has not left any writing as to tho side of the 
house on which each of his sons should take his share of if. 
The question is, whether the share of the elder son should 
be on the right side of the bouse ? 

A . — The usage allows the elder son to have his share on 
the right side, but in the book called Suntiratnakara,^^ it is 
stated that the elder brother should have his residence on 
the western side of a house. The western part of the house 
therefore should be assigned to the elder brother. 

Poona, Avgust 22nd, 1853. 


(a) 7 C. W. E. 6 C. B. 

(i) Similar answers were received from Rutnaglierryt Dec&mber 1 7th, 
1869 ; Poona, December lUh, 1859 j Tanna, March 9th, 1860. 
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Q. 13. — There are four shares in a house, three belong to 
the sons and the fourth to their mother. On what side of 
the house should the second son have his share ? 

A . — There are no provisions in the Sdstras on the sub- 
ject . — Butnagherryj November 2Srd, 1846. 

SECTION 2.— THE MOTHER AND SON. 

1, — If a mother and her son do not wish to live toge- 
ther as an undivided family, can the mother claim a share ? 

A. — If the property is ancestral or acquired conjointly by 
the mother and her son, it should be equally divided between 
them. The mother should support herself from the proceeds 
of her share, but cannot dispose of it by gift or sale. On her 
death her son will inherit it. 

Butnagherry , October 27th, 1851. 

Authority. — Mit. Vyav. 1. 51, p. 1, 1. 7 : — 

** Of heirs dividing after the death of the father, let the mother 
also take an equal share.’’ (Colebrooke, Mit. Chap. I. Sec. 7, para. 1; 
Stokes, H. L. B. 397.) 

Remarks. — 1. The text shows only the right of the mother to a 
share, in case a partition is made, but not her right to demand a 
partition. The latter right does not exist, and it would therefore 
seem that in the case in question, where there is only one son, she 
cannot ask for a division, (a) So too, though sons acquire a right in 
their mother’s property by birth, they cannot exact a partition of it 
during her life. (&) If a partition should be made the mother takes 
a share equal to her son’s, (c) 

2. As to the nature of the mother’s estate in the portion allotted to 
her, see 2 Str. H. L. 294, 383, where Colebrooke shows that, accord- 
ing to the Mit&ksharft, there is an absolute assignment of a share, not 
a mere setting apart of a maintenance, though maintenance be the 


(а) See also Introd. to Bk. II. § 3 a. Rem. 2 ; and § 4 c. Rem. 5. 

(б) Yiram. Tr. p. 228. 

(c) So too does a grandmother. The same rule applies in the case 
of an adopted son. See Thukoo Baee v. Rmm Baee Bhide, 2 Borr. 
R. 488. 
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object of the assignment, (a) In the case at 2 Str. H. L. 404, the 
d^stri’s opinion has not been preserved. The English scholarsy 
consulted by Sir T. Strange, seem not to have been able to make up 
their minds as to the law of the Mit&k8har& on the point submitted 
to them. The allotment to the mother, however, is by Mit. Chap. L 
Sec. 7, pi. 2 ss, (&) put on the same footing precisely as that assign- 
ed to a daughter, in which it has never in Bombay been contended 
that a full ownership does not subsist ; and Chap. II. Sec. 1, pi. 81, 
82, (c) use the analogy of the complete ownership arising to the 
mother, on a partition, as an argument for the widow’s sole succes- 
sion, when no son is left to share the property with her. {dy 

Q, 2. — Can a son and his mother divide the family proper- 
ty between themselves ? 

* ✓ 

A . — The S Astra declares that if sons, after the death of 
their father, should divide their property, a share of it, equal 
to that which is taken by each of the sons, should be allotted 
to their mother, 

Ahmednuggur^ November 29th, 1855. 

Authoeitibs.--(]) Mit, Vyav. f. 47, p. 2, 1. 13 ; (2) f. 26, p. 2, 1. 9 ; 
(3) f. 46, p. 1, 1. 9; (4) f. 46, p. 2, 1. 14 ; (5) f. 51, p. 1, 1. 7 (flee the 
preceding question) ; (6) Mit. AchAra, f. 12, p. 1,1. 4 ; (7) Vyav, 
May. p. 175, 1. 8. 

Q. 3. — Three sons of a man became separate and received 
their shares of the common property. They did not, however, 
set apart a share for their mother. Can the deed of division 
framed by the sons be considered valid ? 

A » — The deed of division may be considered valid, but the 
sons should be obliged to give a share to their mother. 

Butnagherry, June 12th, 1851. 

Atjthobitibs, — ( 1) Mit. Vyav. 1. 47, p. 2, 1. 13; (2) f. 51, p. 1, 1. 7 
(see the first question of this Section) ; (3) Vyav. May. p. 90, 1. 2, 3. 

Remark.— S ee Introd. to Bk. II. § 4 e, and also pp. 803, 777, 780. 


(a) See also Ooleb. Dig, Bk. V. T. 87, Comm. 

(b) Stokes, H. L. B. 397. 

(e) Stokes, H. L. B. 436. 

(d) See the Introd. to Bk. II. Rights akd Duties abisikg oh 
Paetitiov,” and Bk. I. Chap. II. Sec. 6a, Q, 6. 

104 a 
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Q, 4. — In order to recover the amount of a decree passed 
in his favour^ a man has attached a house of his debtor. 
The house was once the property of the debtor^s father. The 
debtor^s mother claims the removal of the attachment from 
a half of the house. She alleges that the house was once 
her husband^s property, and that she therefore has a right to 
one-half of it. The question is, whether the widow of the 
owner of the house has a claim to any part of the house while 
her sons are still living ? and if so, to what extent ? 

A , — A son after the death of his father acquires a perfect 
right to his property, and while sons are alive, the widow has 
no claim to his property. She cannot, therefore, claim any 
share of the house. — Surat, December Idth, 1850. 

AtTTHORiTiES. — Vyav. May. Dayabh&ga, p. 83, 1. 7 (Stokes, H. L. 
B. 42); Vyav. May. Ein&d&na, p. 179* 1- 6 (Stokes, H. L. B. 121). 

Remark.— Though the mother cannot claim a partition of the 
house, still she has a claim to maintenance out of the family proper- 
ty, (a) extending in amount to a son’s share. (^^) It seems necessary, 
therefore, that her rights should be protected agAinst the creditors 
of her son to this extent, just as those of a separated brother 
would be. In Ruttunchund v. Gholamun Khan (c) it was held that 
a widow of one of three undivided brothers has no such right to a 
share of a house, the joint property of the family, as to prevent an 
eflective sale by the surviving brothers, and Jivan v. Kasi Ambia- 
das {d) was decided on the same principle (e) ; but the Sholdpoor 
^dstri pronounced against the validity of the sale, which moreover 
was by one brother of bis share in the ancestral family house to 


(a) See Introd. to Bk. II. Sec. 7 a. 1 &. 

(^) Step-mothers also have a claim to maintenance against their 
step-sons, taking the paternal or ancestral estate, 2 Str. H. L. 315. 

(c) N. W. P. Rep. for 1860, p. 447. 

(d) 8 Harr. 172, 

(e) A widow having sued a mortgagee from her son for a decla- 
ration of her right as against the mortgaged property to mainte- 
nance and recoupment of her daughter’s marriage expenses, it was 
held that she might, under her general prayer for relief, be awarded 
the amount to which on these accounts she should be found entitled, 
8. Nietarvni Doasee v. Mokhun Lull Butt et al, 17 C. W. R. 432. 
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another brother, (a) Subject perhaps to the right of widows to 
residence, partition of the dwelling may^ it seems, be claimed and 
enforced, (ft) , 

SECTION 3.— BETWEEN BEMOTER RELATIONS. 

Q. 1. — One of two brothers left the country and died 40 
years ago. His son, who grew up in the house of his mater- 
nal uncle, claims from his paternal uncle a share of his move- 
able property. 

A , — He cannot claim a shar^ of whatever his uncle may 
have acquired by his own labour, without using the claimant’s 
father’s means for its acquisition. — Poona^ October \Qth, 1845. 

Authoeity. — * Viramitrodaya,. f. 177, p. 1, 1.6. See Introd. to 
Bk. II. § 3 A. supra, p. 654. 

Q. 2. — A paternal uncle and a nephew, who were united 
in interests, agreed to an unequal division of property be- 
tween them. Can they do so ? 

A, — If the nephew has taken a small share of the property 
from his uncle and given him a deed of acquittance, he is at 
liberty to do so. Ordinarily he is entitled to an equal share 
with his uncle. — Ahmednuggur, December 30th, 1846. 

Authority. — ^ Yiramitrodaya, f. 177, p. 1, 1. 6. See Introd. to 
Bk. II. § 3 A, supra, pp. 653, 654, 663. 

Q, 8. — Two brothers separated, but did not divide their 
moveable and immoveable property. Can the son of one 
of them file a suit for a share of the common property ? 

A.— Yes, he can. The property, acquired during the time 
when the family was united in interest, must be divided into 
as many shares as the number of brothers owning it. If one 
of them is dead, his share can be claimed by his son and 
grandson. — Ratnagherry, January 20th, 1846. 

I 

(a) See the cases cited in the Introduction to Bk. I. page 252. 

(ft) Hullodhur v. Ramnath, 1 Marsh. 35. The occupation of a 
house by a widow is equivalent to notice of her right to residence. 
Dalsukhrm v. LaUubhm, Bo. H. 0. P. J. 1883, p. 106. 
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Authoritt.— ♦ Vlramitrodaya, f. 177f p. 1, 1. 7. See Introd. t» 
Bk. II. § 3 A. evpru, p. 653, 654. 

Remark.— Cesser of commensalitj is a strong but not conclnsire 
evidence of partition, (a) A question of limitation or prescription 
would now in some cases arise under Reg. V. of 1827, and the suc- 
oessive Limitation Acts down to Act XV. of 1877* (5) See Introd. 
to Bk. II. Separation. 

Q. 4. — A deceased person left seven sons, of these three 
are alive and four dead. Of those that died, three have left 
one son each and the fourth no son. The deceased father’s 
property consists of one house only. How shonld each of 
these sons bo allowed to share in the patrimony ? Can the 
share of the brother who died without leaving a son be 
claimed by all the brothers ? Can the sons of the brothers 
previously deceased claim the share of the brother who has 
now died ? If so, how should each be allowed to share in it ? 

A . — It appears that the father died leaving seven sons, 
and that one of them died and has left no sons. His share 
should be equally divided by the surviving brothers and the 
three sons of the deceased brothers. The house should be 
considered divided into six shares, and one share should be 
assigned to each member of the family. 

Broach j September 7th, 1848. 

Authorities. — (*1) Mit. Yyav. f. 50, p. .1, I 7 {see Bk. II. Chap. 
1. Sec. 1, Q. 1) ; (*2) Viramitrodaya, f. 177, p. 1, 1. 6 {see Introd. to 
Bk. II. § 8 A.) 

Remark. — T he son of each of the predeceased brothers succeeds to 
his father’s share, (c) 


(a) Musst. Anundee Koonwar v. Khedoo Lai, 14 M. I. A. 412, 

(b) According to the Hindu Law, the right to demand a partition 
of property solely possessed continues through four generations of 
persons present, and seven of absentees, Moro Vishvanath et al v. 
Qanesh Vithal et al, 10 Bom. H. C. R. 444 ; 2 Str. H. L. 396 ; eee 
Steele, L. 0. 219. 

(c) See Gmgoo MuU v. Bunseedhur, IN. W. P. R. 79; BuljeeUmg 
T. Sheommook Sing, 1 Calc. Sel. R. 59 ; Debt Parshdd et al v. Thdkwr 
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Q. 6. — ^Two brothers paid money in equal proportions, 
and received a house in mortgage. They subsequently died, 
one leaving a son and the other a grandson. Unequal portions 
of the house had however passed into their possession, and 
the question is whether or not each party has a right to an 
equal share ? 

-4.— Each has a right to an equal share, and the heirs of the 
mortgagees may divide it so. — Ahmednutggur^ May 1851. 

Atjthoeities. — ( 1) Yiramitrodaya, f. 177, p. 1, 1. 6 {see Introd. to 
Bk. II. § 3 A. Rem. 1) ; (2) Vyav. May. p. 89, 1. 2; (3) p. 169, 1. 6 ; (4) 
p. 171,1.6; (5)p. 96,1. 2. 

CHAPTER III. 

MANNER AND LEGALITY OP PARTITION. 

SECTION 1.— DISPOSAL OF NATURALLY INDIVI- 
SIBLE PROPERTY. 

Q. 1. — Can a village held on InAm tenure be divided ? 

A, — Any property, which, if divided, would not yield equal 
profit, may be enjoyed by each of the co-sharers in rotation 
for a certain fixed period. — Dharwarj September lith, 1852. 

Authority. — Yiv&dabhang&rnava, in the Chapter called Indivisible 
Property. 

Remarks. — 1. The question is too general to admit of an exact 
answer. For it is not clear of what nature the In&m grant was. 
Usually In&ms, which are merely tax-free property, or which consist 
in the Government share of the produce of the land, are divisible 
either by an actual apportioning of the land or by a division of the 
produce, (a) 


JDialet al, I. L. R. 1 All. 105; Bhimul Doss v. Choonee Lall, I. L. 
R. 2 Calc. 379, referring to Katama Natchiar v. The Rajah of Shiva- 
gtmga, 9 M. I. A. at p, 611. 

(o) See Ruvee Bhud/r v. Roopshunkur et al, 2 Borr. 730 ; SMb Narain 
Bose V. Ram Nidhee Bose et al, 9 0. W. R. 87 C. R. ; see Bk. I. Chap. 
II. Sec. 6 A. Q. 8, p. 397. Steele, L. 0. 216, 218, 229, 230, show how 
estates held free or for service are dealt with. 
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2. In one case the Sadar Court of the K. W. Provinces ruled that 
a partition might be refused where it would be obviously detrimen- 
tal to the interests of the sharers resisting it, (a) but this is not 
supported by the Hindi authorities ; and when a partition 
legally claimed is objected to on the ground of inconvenience, some 
more convenient method of distribution must be shown by the objec- 
tor. (d) Partition of a Court-yard, advisedly reserved for common 
enjoyment, was refused in Qopala Achyarya v. Keshav Daje, (c) 

Q, 2. — One of three brothers, who lived as members of an 
undivided family, died. Can his widow sue on behalf of her 
son, who is a minor under her protection, for a share of the 
family property ? and can the idols be divided ? 

A , — The woman cannot claim a share of the property, un- 
less it be shown that her brothers-in-law are likely to de- 
fraud her. The idols may be divided as any other property. 

Poona, August bth^ 1852. 

Atjthoeities.--(I) Yyav. May. p. 127,1. 7; (2) Yivldabhang&rnava ; 
(3) Yiramitrodaya, f. 181, p. 2, 1. 16 {see Bk. II. Chap. I. Sec. 1, 
Q. 7). 

Bemabks. — 1. The mother can sue for a division, under the 
conditions stated, if she is the guardian of her son. {d) 

2. The custom regarding family ‘idols’ is stated to be as 
follows ; — 

(a) If there is only one image it is given to the eldest son. (e) 

(d) If there are several images, the eldest son receives the princi- 
pal idol, and the rest are divided. (/) 

If property has been dedicated to a family idol, the members ara 
entitled to worship and take the emoluments in rotation, (y) 


(a) Durharee Singh et al v. Saligram et al, N. W. P. Sel. Dec. 
1852, p. 271. 

{b) Summun Jha et al v. Bhooput Jha et alt 18 C. W. R. 498. 

(c) S. A. No. 240 of 1876, Bom. H. C. P. J. P. for 1876, p. 244. 

(d) See Introd. to Bk. II. p. 672. 

(e) Comp. Steele, L. C. p. 179. 

(/) The eldest sometimes retains all the images, as in the case at 
Steele, L. C. p. 222. 

See Introd. to Bk. II. p. 780. 
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Q. 3. — Two brothers possess a proprietary right to a well 
tind use the water to irrigate their respective fields by turns. 
Oan the right of one brother to a half of the well be sold in 
payment of his debts ? 

il.— The well cannot be sold, the debtor having a right 
only to use it in his turn. A well or door, which is the 
oommon property of a family, and which cannot be divided, 
oan only be used by those who have the limited enjoyment 
of it. — Ahmednvggur, December 19^A, 1854. 

Authorities. — (1) Yyav. May. p. 125, 1. 5 

Other things exempt from partition have been enumerated by 
Manu : — 

“Clothes, vehicles, ornaments, prepared food, water, women, 
sacrifices and pious acts, as well as the common way, are declared not 
liable to distribution.’’ (Borradaile, May. Chap. IV. Sec. 7, para. 
16 (Stokes, H. L. B. 77). 

(2) Vyav. May. p. 127, 1. 1 

“ Brihaspati : They by whom it is aiffirmed that clothes and the 
like are indivisible have not proved that the collected wealth of opu- 
lent men, their vehicles and ornaments, shall not be divided (a) ; 
property, held in common, (would be) unemployed, for it cannot 
be given to one (in exclusion of another) ; therefore it must be 
divided by (some mode deduced from) reasoning (5) ; else it would 
be useless. By the sale of clothes and ornaments, on the recovery 
of a written debt, by compensating the dressed food with (an equal 
allotment of) undressed grain ; an (equitable) partition is made. 
Water drawn from a (single) well or pool shall be taken by turns 

A bridge and a field shall be shared (by co-heirs) 

in due proportion.” Borradaile, May. Chap. IV. Sec. 7, para. 22 
(Stokes, H. L. B. 78). 

Eem:a.rk. — When it is said that the water of a well cannot be 
divided the meaning is that it cannot be distributed like land or 

(a) The translation of the second line ought to run thus : — 

“ They have not considered, that the property of 

opulent men may consist of clothes and ornaments and such pro- 
perty.” 

(5) Yuktyfi., “ by (some mode deduced from) reasoning,” may be 
better trainslated, “ according to (the rules of) equity.” 
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Bumey. Bat the ownership admits of a mental dirision, to which 
^sot is given by an agreement to nse the (physically) nndiyided 
thing in tarns, and if the terms of the partition in this case were 
that each brother should take the water by turn for the irrigation of 
particular fields, each acquired a distinct property transferrible 
along with that in the fields to be irrigated (as thus only could it be 
made available), and saleable in execution of a decree along with the 
fields themselves. As to the needlessness of a partition in specie 
to constitute separate property, &c., see the Introduction, pp. 683 ss. 

Q. 4. — Certain brothers divided all their property except- 
ing a well, a privy, and a compound. It appears that no par- 
tition can be made in regard to the former two, but that the 
latter may be divided, though not without inconvenience, 
by building up a wall in the middle. The question is, 
whether or not it should be divided ? 

ji . — It is not necessary to divide a well, a privy, and a 
compound. There are rules which forbid the division of such 
property. — Poo/ia, July 18^A, 1861. 

Authorities. — See the preceding Question and Q. 1 ; Vyav. May. 
p. 125, 1. 6; Stokes, H. L. B. 87. 

Bemares. — 1. A compound may be divided under ordinary 
circumstances. If, however, in this case, the ‘ inconvenience' arising 
from its division would be of such a nature as to diminish or impair 
the rights of one of the co-heirs, i. e. prevent his using the com- 
pound for its intended purposes, then it must be used by all in 
common. 

2. This, as all similar cases, must be decided according to the 
rules of equity. 


SECTION 2.— Disposal of property 

DISCOVERED AFTER PARTITION. 

Q. 1. — A. hoard of treasure was dispovered in an ancestral 
house which was pulled down. The treasure was not 
divided between the cousins twice removed. The cousins had 
become separate 40 years ago, when the house was assign- 
ed to one of them as a part of his share. The hoard was 
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found in this house, and the question is whether the other 
cousin should have a share of it ? 

f 

A . — Whenever any ancestral property is discovered, it 
should be divided. The treasure should therefore be divided. 

Poonay July 14/A, 1855. 

AuTHOfim. — Yj&v. May. p. 129, 1. 1 : — 

“ Manu : When any common property whatever is brought to 
light after partition has been effected, that is not considered a (fair) 
partition; it must even be made again.’’ (Borradaile, -May. Chap. 
IV. Sec. 7, para. 26 ; Stokes, H. L. B. 79.) 

Remarks. — 1. The answer is right, supposing it can be proved 
that the treasure was concealed by an ancestor of the now divided 
claimants. As to the disposal of treasure trove in general, see 
Vyav. May. Chap. VII. para. 10 (a) ; Ydjhavalkya, I. 34, 35 ; NS>rada, 
Ft. II. Chap. VI, paras. 6-8. Buried or sunk property belongs to the 
Government, which should allot one-sixth to the finder. Property 
found in the road is to be returned to the owner, less one-sixth for 
the Government, of which one-fourth should bo given to the finder. 
Omission to inform is punishable by fine. (5) 

2. For the present law see the Treasure Trove Act, VI. of 1878. 

Q. 2. — There are three brothers. One of them claims 
a share of certain immoveable property on the ground that it 
was not divided along with the rest. The other brothers do 
not prove that the property was divided. How should the 
question be decided ? 

A. — If the fact of the division be in dispute, the whole 
of the property may be redivided. If the fac^t of the division 
of a part of the property is agreed to, the undivided portion 
only may be divided . — Uutnaglierry y March Qthy 1856. 

Authorities. — (1) Vyav. May. p. 129, 1. 1; (2) p. 128,* 1. 2; (3) p. 
133, 1. 1. 

^ • 

Remark. — See the preceding question and the Introduction, p. 695 
ss. The first proposition in the ^astri’s answer is laid down much 


(a) Stokes, H. L. B. 131. See Steele, L. C. p. 60. 
(5) Q. 64 MS, Surat, June Ibth, 1845. 

IOSh 
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too broadly. A mere dispute will not entitle any separated member 
to olaim a repartition, (a) 

Q, 3. — Eacb of the members of a family received his share 
of a V ritti, ( b) which was divided amongst them. The actual 
extent of the land, however, was subsequently found to be in 
excess of that taken as the basis of the partition. Should 
the excess be divided among the sharers ? 

A . — Any new property discovered after the partition of 
the known property of a family should be divided among the 
sharers. — Dharwar, February \&th^ 1852. 

Authorities. — (1) Yyav. May. p. 90, 1. 2; (2) p. 90, 1. 6; (3) p. 
128, 1. 2 ; (4) p. 129, 1. 1 {eee Bk. II. Chap. III. Sec. 2, Q. 1). 

Q, 4. — A man had three sons. The eldest of them gave 
a writing to his father, engaging that he would not commit 
any fraud in regard to the money and jewels given by him 
to his mother. The property was estimated at Rs. 3,000. 
The father is now dead and the eldest son has run away. 
Property valued at 1,200 Rupees only has been discovered. 
The second son is in league with the eldest. The third son 
is a minor. Their mother claims the whole of the property 
which has been discovered on the ground that her husband 
gave it to her. The question is, how should the property 
now discovered and that which may hereafter be discovered 
be divided ? 

A , — It is illegal for a man to give his whole property 
to his wife in disregard of the claims of his sons, (c) The 
property should therefore be divided into four shares, of 
which one should be allotted to the mother and three to the 
three sons. — Poona, September 10th, 1853. (d) 


(a) See Colebrooke, Dig. Bk. Y. Chap. YI. Text 378. 

(b) Land, or hereditary property, or office, which is the means of 
subsistence of a family. See above, p. 741 . 

(c) See above, pp, 207, 208. 

(d) A similar answer was received from B^inaglierry, October 
1861. 
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-(1) Mit. Vyav. f. 69, p. 1, 1. 4; (2) f. 51, p. 1, 1. 7^ 

Remarks. — 1. If the property had been acquired by the father 
himself, he would, according to the ruling of Gangabai v. Vamnaji, (a) 
be at liberty to dispose of it at his pleasure, and, in this case, the 
donation to the widow would be legal, if it could be proved. 

2. The ^dstri’s opinion, that each of the sons is to have a share, 
even the eldest, who ran away, is not quite correct. For though, 
according to the MitAksharll and the Viramitrodaya, fraud practised 
by one of the co-sharers does not disqualify him from receiving a 
share, (d) still, it would seem that he ought to be held liable for any 
ascertained portion of the share which he might have made away 
with. Hence the absconded son ought not to receive a share of the 
Rs. 1,200, since the Rs. 1,800 which he must be supposed to have 
made away with, amounts to more than his own share. 

3. The liability of the fraudulent coparcener to make good any 
ascertained portion of fraudulently concealed property is laid down 
explicitly.(c) The rule extends to fraudulent or unjustifiably extra- 
vagant expenditure during the state of union, (d) 

4. In regard to the last point, it ought, however, to be borne in 
mind that a proportionately large expenditure on the part of one 
brother ought to bo proved to have been clearly ' dishonest.’ Other- 
wise it cannot be deducted from his share. The Viramitrodaya, f. 
220, p. 2, 1. 6, says on this point : — 

“ In order to show that (one brother)- ought not to say of the 
(other) * He has consumed (too) much,, whilst we were undivided,’ 
and that the king ought not to- allow (the others) to take (back) that 
which may have been consumed (in excess of his portion by one of 
them), the same (author IC&ty&yana) says : * He shall certainly not 
cause to be paid back prope^ty^ which the brothers consumed, while 
living in union.’ The bearing (of this text is) that enjoyment (of the 
common property) in unequal proportions cannot be forbidden, 
because it is unavoidable.” 

The same remark applies to the second son, if it can be proved 
that he really participated in the fraud. 


(a) 2 Bom. H. 0. R. 304. 

(5) See Introd. pp. 679, 680. 

(c) Mit. Ohap. I. Sec, 9, paras. 1 — 3; Stokes, H. L. B. 404; 
MayAkha, Chap. IV. Sec. 7, para. 24 ; Stokes, H. L. B. 79. 

(d) See Golebrooke, Dig. Bk. V. Chap. VI. Text 373 ; Steele, L« C. 
60, 217, 223. 
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' The proper division of the recovered Rs. 1,200, therefore, seems to 
be one in equal shares between the mother and the minor son. 

5. In regard to property in excess of the Rs. 1,200 that might be 
discovered afterwards, such property ought in the first instance to 
be used to make up the full shares of Rs. 750, to which the mother 
and the minor were originally entitled. Afterwards only, the rights 
of the two fraudulent coparceners can be taken into account. 
Members of an undivided Hindfi family, making partition, are 
entitled as a rule not to an account of past transactions, but to a 
division of the family property actually existing, (a) In Davlatrav 
V. Narayanrav {b) it is ruled that the principle applies generally 
to a managing member. He is not in the absence of fraud or wanton 
extravagance to be made answerable for every item of expenditure, 
nor on the other hand to receive credit for family debts paid by him 
as an addition to his own share on a partition. See the Introduction, 
‘ Rights and Duties arising on Partition.' 

6. The several members may, however, enter into agreements 
with each other for the expenditure on joint purposes of their 
separate property, (c) Such expenditure must of course be allowed 
for in a subsequent partition, (d) 

SECTION 3.— LEGALITY OF PARTITION. 

Q. 1. — A father divided his property between his two 
sons. They then executed a deed of separation which con- 
tinued to be respected for about 8 years. Afterwards the 
father executed a document in favour of one of his sons in 
the absence of the other, modifying the terms of the deed. 
Has the father authority to do so ? 

A, — It appears that certain property was first set apart 
for the maintenance of the father and mother, and the rest 
divided between the sons. The father cannot therefore 
modify the terms of the deed of separation without the con- 
sent of both his sons. — Poona, September li5th, 1845. 


(a) Lahshman Bada Naik v. Ramachandra Bada Naik, I. L. R. 1 
Bom. 661 ; above, p. 763. 

(J)* R. A. No. 6 of 1876; Bom. H. C. P. J. F. for 1877, p. 176. 

(c) See MuUusvami Qaundan et alv. Subbiramaniya et al, 1 M. H. 
C. R. 311. 

(d) See Steele, L. 0. 217, 219. 
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Authobitibs.— (* 1) Manu IX. 47 : — 

** Once is the partition of an inberitanoe made; once is a damsel 
given in marriage and once does a man say * 1 give’ : these three are, 
by good men, done once for all (and invariably).” 

“ Kulldka’s gloss.: — * A partition of the wealth belonging to the 
father and others, which has been made by brothers according to law, 
is made once only, and cannot again be changed.’ ” 

(*2) Yiramitrodaya, f. 223, p. 2, 1. 8 : — 

“But what has been said by Manu, ‘ Once is the partition of an 
inheritance made,’ &c., that (applies to cases) where ^here is no 
ground for annulling that (partition).” 

Ebmarks. — 1. The answer is right, if the first partition had been 
made in accordance with the law, that is, in due proportions, or by 
mutual assent, (a) 

2. A fresh partition cannot be claimed, when, though the original 
division was equal, supervening circumstances have made the shares 
unequal in value. But if one of the divided coparceners has lost 
part of his share, through the wrongful act of another, he may recover 
damages, {b) 

Q, 2. — A man possesses some houses and shops. Of 
these, all the shops and one house were given by him to his 
three sons, who live separate from him. The father has 
filed a suit for the recovery of the property in the possession 
of his sons. The property was acquired by the father 
himself. Can he claim it ? 

A. — ^No sooner is a son born than he acquires a right to 
his father’s property, (c) but if he wishes to have a share in 
his father’s property, he cannot have it unless his father is 
willing to give it to him. {d) If the father is very old or of 

(a) See the Smriti Chandrik&, Chap. XIV. para, 7 ; Chap. XV. para. 
4 ; Mootoovengadachellasamy v. Toombayasamy et al, M. S. D. A. E. for 
1849, p. 27; and Govind Wisvanath v. Mahadajee Narayan, 1 Bom. S. 
D. A. E. 167. 

(5) Rango Mai/ral v. Chinto Ganesh et al, S. A. No. 297 of 1874 ; 
Bom. H. 0. P. J. F. for 1876, p. 74. 

(c) See above, p. 648. 

(d) See above, pp. 657, 659. 




8S8 


PABTITiaN^ 


[bk. n, CH. Ill, s. 8,^.8. 


a bad character, his son has a right to insist upon a division 
of his property, even though the father is unwilling. 

Dharwar, December 15^A, 1853. 

Atjthorities. — (1) Vyav. May. p. 91, 1. 2; (2) p. 91, 1. 7 ; eee the 
preceding case. 

Beicabx. — ^T he 64stri’s answer is not to the point. If the father 
had really made a division, and if the division had been made 
according to the law, i. e. under the observance of the rules detailed 
above, or, with the consent of all parties, even against those rules, it 
stands good. As to the relation of the passage in the Mitakshard 
corresponding to that (a) quoted by the Sfi.stri (5) and Sec. 6, 
paras. 8, 11, (c) reference may be made to Ndgalinga Mudali v. 
Subbiramaniya et al, (d) and to Bk. II. Chap. I. Sec. 2, Q. 2 — 8, 
8%upra, p. 825 ss. 

Q, 3. — The common property of two brothers amounted 
to Rs. 30,000. One of them obtained a Parikhat from the 
younger brother by offering him about Rs. 7,000 in full 
payment of his share. A part of it was paid, but in con- 
sequence of the non-payment of the rest, the younger 
brother filed a suit against his brother to oblige him to pay 
a moiety of the whole property. Is this in accordance with 
the Sastras ? 

A . — When a person thinks himself able to acquire pro- 
perty or is otherwise unwilling to take his share, it is 
directed that a small portion should be given to him at the 
time of his separation, (e) It is also enjoined that the Sirkar 
should prevent the person whose claim has been thus com- 
pounded from making a further demand afterwards. The 
younger brother therefore can only claim what he agreed 

(a) Borradaile, Vyav. May. Chap. IV. Sec. 4, para. 7 ; Stokes, H. 
L. B. 49. 

(b) Ooleb. Mit. Chap. I. Sec. 2, para. 7 ; Stokes, H. L. B. 378. 

(c) Stokes, H. L. B. 60, 62. 

(d) 1 M. H. 0. E. 77. 

See Steele, L. 0. 58, 214. 
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to receive at the time of writing the F&rikhat. His claim 
to a moiety is not proper.— TaTina, July 28th, 1849. (a) 

Authokitibs. — (1) Vyav. May. p. 134| 1. 1 : — 

“ The same author, with reference to one separated by his own 
wish, and afterwards disputing, says : If he subsequently dispute a 
distribution, which was made with his own consent, he shall be com- 
pelled by the king to abide by his share, or be amerced if he persist 
in contention.” (Borradaile, May. Chap. IV. Sec, 7, para. 38 ; Stokes, 
H. Ij. B. 83.) 

(*2) Mit. Yyav. f. 62, p. 1, 1. 13 

** Something is here added respecting the residue of a general 
distribution of the estate. (6) 

“ Effects which have been withheld by one co-heir from another, 
and which are discovered after the separation, let them again divide 
in equal shares : this is a settled rule.” (Colebrooke, Mit. Chap. I. 
Sec. 9, para. 1 ; Stokes, H. L. B. 404.) 

Remark. — The 6^stri’s answer is not quite to the point. If the 
younger brother agreed, knowing or having the means of knowing the 
facts, to an unequal division, then it holds good (Auth. 1). If he 
was induced to consent to it by fraudulent representations, then he 
is not bound by his agreement (Auth. 2.) (c) 


Q, 4. — Four brothers divided their interests. The share 
of a certain piece of land which one of them received was 
attached by Government. He therefore claims a new share 
of the land in possession of his brothers. Can he do so ? 

A, — No. — Dharwar, April Wth, 1849. 

Authority. — Manu IX. 47 {.see Bk, II. Chap. III. Sec. 3, Q. 1). 

Remark. — ^The 6&stri’s answer is right only on the supposition 
that no fraud was committed in making the division, and that the 
claim for which the land was attached, was not an old unsettled claim 
against the family estate. For, as regards the first point, ^ fraud in 


(a) A similar answer was received from Ehandesh, February \lth, 
1854. 

(5) The translation of the first sentence ought to run as follows 

“ Now something is declared which is a supplementary (rule to be 
observed) at all Partitions.” 

(c) See also Introd. § 4 r, pp. 702, ss. 
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Hindt^ Law vitiates every transaction.’ (a) As to tbe second point, 
if there was an old claim against the family estate which, on partition* 
had not been taken into account, and for ‘which the portion of one 
brother was afterwards attached, it would seem that the latter would 
have a right to claim compensation from the others. For * a parti- 
tion made according to the law,* to which alone the authority quoted 
by the Sastri refers, presupposes an equal division of the family 
debts. (6) It seems not improbable that by ** attached” is meant 
‘ resumed,* that is reduced from ‘ InAm* or rent-free land to ‘ kh&ls&t,’ 
‘paying revenue,* to the entire exclusion of the former InAmd&r if the 
land was held by an hereditary cultivator. In this case the same rule 
would apply. ' 

Q, 5. — Certain brothers wrote a memorandum regarding 
their separation. Afterwards they remained together for a 
year and then divided their property. The question, there- 
fore, is whether the separation should be considered to have 
taken place from the date of the memorandum, or from the 
date of the actual separation ? and should expense incurred 
during the year be set to the account of the family, or 
should each man's expenses be laid upon him individually ? 

A, — The brothers should be considered united in interests 
so long as they take their meals together. The expense 
during the year should therefore be set to the account of the 
family. If any one should have expended any money on his 
own private account, it should be charged to him alone. 
The separation should be considered to have taken place from 
the date on which they actually divided the property and 
began to perform Naivedya'' (food-oflFering to gods) 
and Vaisvadeva'' (the burnt-offering to fire) ceremonies 
separately. — Sadr Ad&laiy May 21sf, 1833. 

Authority. — Vyav. May. p 89, 1. 8: — ‘Even when there is a total 
failure of common property, a partition may also be made by the 
mere declaration, “ I am separate from thee.*’ A partition may even 
be a mere mental distinction. This exposition clearly distinguishes 


(tt) Introd. § 4 F, Remark. 
(6) See Introd. § 7 b. 1. 
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the various qualities of this [term], («) Borradaile, May. Chap. IT. 
Sec. S, para. 2 1 Stokes^ H. L. B. 47. 

Remarks. — 1. The Sastri’s view seems to be, that the memorau- 
dum has no value, because it was not carried out. 

2. But partition is primarily a mental act. If the brothers there* 
fore agreed on a partition and drew up a document sotting forth the 
division of their estate, this act constitutes a partition, and it is 
unnecessary to carry it out by a physical distribution of the property. 
They must be considered divided from the time at which the writing 
was signed. If afterwards, a year elapsed before the intentions 
declared in the writing were carried out, the expenses must be 
divided in duo proportion, and bo paid by each brother out of his 
share. (6) In mail}’ of tho older cases separate possession was held 
essential to constitute a binding partition, (c) At Bombay it was 
held that a deed of partition must have boen acted on. (d) These 
cases show that the Sastri’s view has been extensively held, but see 
now Appovler v. Rvni S'lbba Aujan et al. (e) A partnership in 
receipts and expejidituro sometimes follows a dissolution of the 
status of a united family. Steele, L. C. 214. 

Q. 6.— On© brother passed a Farikhat to another, but it 
was not carried out for a long time. One of the brothers 
and his son died. The question is whether the widow of the 
deceased can got her husband's share as specified in the 
Furikhat ? 

J.,-— Yes, she can. — Taniid, October 1 3th, 1858. 


(a) The translation of the last lines ought to run thus : — ‘ For par- 
tition is merely a particular kind of intention. Tho declaration 
“ I am separate from thee” indicates this.' 

(b) See Introd. § 4 i). 1, p. 6‘8I. 

In England when two tenants in common agreed to a partition 
and acted on tho agreement, but did not execute a deed, the devisees 
of one of them were held answerable for tho 00 .- 3 fcs of carr 3 nng out 
the partition under which tho devise to them took eUect. In re 
Tann, L. R. 7 Eq. Ca. 434. 

(c) Naggappa Ngnair v. Madandea Swora Nycrir, M. S. D. A. R. 
for 1853, p. 125 ; Subba Naiken v. Tangaparomnalf Hid. for 1859, p. 11 ; 
Kuppammal v. Panchanadaiyan, ibid, for 1859, p. 260. 

(d) Gohuldas v. Hurgovindas, 3 S. D. A. R. 22 

(e) 11 M. 1. A. 75. See above, p. 685. 
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Authobmibs.— (1) Vyav. May. p. 134, 1. 4; (2) p. 136, 1. 4. 

Remarks. — 1. The ^&stri*s authorities refer only to the right of a 
Bpidow to inherit her * separated' husband’s property. 

2. For authorities see the preceding Question and In trod. 
§ 4 D, pp. 680 ss. A suit for partition, however, conveys no right to 
the coparcener’s widow, (a) and at Madras it has been ruled that 
even a decree, if not executed, will not have this effect. (6) Compare 
the Yyavasthd at p. 175 of the report with the rule enunciated in 
Biany Pudmavati v. B. Doolar Singh et al, (c) and Rewun P^sad v. 
Musst. Badha Beeby. (d) 


Q, 7. — Three persons drew up a memorandum regarding 
the division of their family property. Each received his 
share of everything except the Vritti, which was left under 
the management of one person acting on behalf of all the 
co-sharers. Afterwards when the adopted grandson of a de- 
ceased co-sharer was on the point of death, the sharers 
framed a memorandum in triplicate, setting forth the divi- 
sion of the Vritti. The original memorandum was duly 
signed, and attested by the sharers, but before the duplicate 
and triplicate could be signed, the man on the point of death 
expired. Can his widow under such circumstances claim a 

share of the Vritti ? 

■ 

A , — If a share of the Vritti has been assigned to the 
adopted grandson, his widow, who has no son, can claim it. 
If a share has not been assigned to the husband, the widow 
cannot claim it. It is for the Court to determine whether the 
incompleteness of the duplicate and triplicate of the memo- 


(а) Bhuggaji v. Bhaggawoo et al, Sp. App. 691 of 1865. 

(б) Qovinda Oodiaa v. Alamaloo, M. S. D. A. R. for 1855, p. 157 ; 
Babaji Parsharam v. Bdmchandra Anant, I. L. R. 4 Bom. 157, and as to 
a decree under appeal, Sakharam Mahadev v. Hari Krishna, I. L. R. 
6 Bom. 113. 

(c) 4 M. I. A. 269. 

(d) 4 M. I. A. 137, and see the cases referred to above, and Snraj 
Bunsee Koer v. Sheo Prasad, L. R. 6 I. A. at p. 103, and Chidambaram 
Ohettiar v. Gauri Nachiar, I. L. R. 2 Mad. 83, S. C., L. R. 6 L A. 177. 
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randum of division iSads to the supposition that a partition of 

the Vritti was not made. — Tanna, January 1859. 

» 

Authority not quoted. 

Remarks. — ^1. Bee the preceding Question, and Introd. f 4 n, p. 
682 ; § 4* E, pp. 698 ss. 

2. No doubt is expressed as to the partibility of the vritti. 
above, p. 730. 

8 — There were five brothers who divided their 
father’s moveable property into five shares, each of them 
taking one. The immoveable property was left for the 
maintenance of the father, with an agreement that, after his 
death, it also should be equally divided among them-. One 
of the brothers subsequently died ; and his death was fol- 
lowed by that of his father. The widow of the former claims 
one-fifth of the immoveable property as the share of her hus- 
band. Is this claim right ? 

A , — As the family is divided, the widow is entitled to the 
share which was assigned to her husband- 

Dharwar, December 8lsf, 1847. (a) 

Authorities. — (1) Vyav. May. p. 90, 1. 1 ; (2) p. 134, 1. 4. 

Remark. — The widow cannot claim any portion of undivided 
family property (Introd. § 4 e.), but if there was an agreement 
amongst the co-parceners that the property should be divided 
amongst them in definite shares, subject only to the father’s enjoy- 
ment for life of the whole, it would appear that the Courts would 
regard this as a partition conferring a right of inheritance on tbs' 
widow. (5) 

SECTION 4.— PARTIAL DIVISION - 

Q. 1. — One of three brothers desires to have a share, of 
his father^s house without insisting on the division of the 
whole property. Can he do so ? 


(a) A similar answer was received from Khandesh, September 

1867. 

(b) Rewun Persadv. Musst. Radka Beeby, 4 M. I. A. 137. See In- 
trod. § 4 D. 1, pp. 681 ss, and Remark 2 under Q. 6. 
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L— The S&stra allows sons to take equal shares of their 
fafcher^s property, but there is nothing' to prevent one of 
them from demanding the share of any particular portion of 
such property. — DJiarwar, January 28th, 1848. (a) 

Authority. Yyav. f. 47, p. 2, 1. 13. 

Reiiark. — Yiic partial division may take place by consent, but tlie 
brother cannot insist on it. [b) The same principle was subse- 
quently alBrmed in Rajviiulrapix v. Soobapa. (c) 

Q, 2. — Certain mombcrs of a divided family of the Kunabi 
caste lived together again, as a family united in interest, and 
held their ancestral estate in coiiimoii. They afterwards 
separated leaving some property undivided in possession of 
one of them. After some time, tho other members claimed 
a share of the undivided property. Can the exclusive en- 
joyment of the property by one member of the family be a 
bar to the claims of the other members ? 

A , — the members of a divided family become united in 
interests and again separate themselves from each other, 
they are still entitled to a share of the common proper- 
ty ; (t?) oven though it may, on their second separation, have 
remained in possession of one of them., 

Ahmednuggur, July \ 1817. 

Authorities.— (1) Mit. Vyav. f. 45, p. 1, 1. 5 ; (2) f. 40', p. 1, 1. 4 j 
(3) f. 49, p. 1, 1. 10; (4) Vyav. May. p. 113, 1. 2; (5) p- 123, 1. 1 ; (6) 
p. 128, 1. 3 j (7) p. 123, 1. 5; (8) Manu, Chap. X. verse 105. 


(a) A similar answer was received from Sholapom^ September 28th, 
1849. 

{h) Sec Thidjee Deorao' v. WHtul Deorno, Bom. Sel. Ca. p. 175.. 
A partial partition is obviously only an accommodation not strictly 
consistent with the principle hy which members of a family must be 
cither united or severed iii their sacra, and the estate tliataccompaniee 
them. 

(c) S. A. No. 3948, 27th Sept, 1858. See also Introd. § 4 e, p. 6^. 

(d) See above, pp. 141, 143 ; Steele, L. C. 
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Rbmabk. — A s there are no particular provisions in the law-books 
regarding a partial division, it is impossible to prove the correctness 
o£ the ^asfcri’s view. by any explicit passages. Still it appears to be 
founded on the reason of the law. (a) 

Q. 3. — There are two claimants to a Vatan. One of them 
has had the management of it for a long time. Can the one 
who has not the management claim a share in the emolu- 
ments ? ' 

A , — All the descendants of the person who acquired the 
Vatan have a right to a share of it. There is nothing in 
the Sastras which prevents a descendant from claiming his 
share, because ho does not manage the affairs of the Vatan. 

Ahmed liny giir, March Ls*^, 1851. 

Autftouities.— ( 1) Viramit. f. 175, p. 2, 1. 6; (2) Mifc. Yyav. f. 50; 
p. 1, 1. 7; Gl) Vyav. May. p. 9 ^, 1. 3. 

Remauk .. — See Bom. Act III. of 1874, and the note below. (5) 

(а) See Introd. § 4 E, pp. G98 ss. 

(б) The ^astri regards the Vatan (service holding) merely as a 

private estate with a certain obligation attached to it as a whole, not 
affecting the rights of the coparceners inter se. For the llegulatioa 
law on the subject, sec Reg. XVI. of 1827, Section 20, and the cases 
quoted under it in the Bombay Acts and Rognlations. Different 
views have been held at different times as to the nature of this kind 
of property. The opinion of the Hon. Moiintstnart Elpbinstono 
appears, from some MS. notes collected by one of the Editors, to 
have been very nearly that of the Sfistri, and the estate is not 
resumable on a mere discontinuance of the service, soo Jajjhvanda& 
Javerdcis v. Intdad Ally I. L. R. 6 Bom. 211, and the cases there refer- 
red to. The late Sadr Court of Bombay at one time lield that the 
mortgage prior to 1827 of a Vatan was valid, bub only for the life-time 
of the Yatandar mortgagor, R«f^o»v. Bom. S. D. A. 

R. for 181)8, p. 93. By subsequent decisions it was ruled that mort- 
gages prior to the passing of Reg. XVI. were not to be subjected to 
the rule there laid down, Sakaram Govind et al v. Shreen'eewas Row et 
(dy 2 Bom. S. D. A. R. 26 ; Hareebhaae Soonderjee, 2 ibid. 29; Rachapa 
V. AmingaodUy S. A. No. 307 of 1874, Bom. H. 0. P. J. F. for 1876, 
p. 269 ; Narayan Govind v. Sarjiapa, R. A. No. 4 of 1874, ibid, for 
1875, p. 99, wherein it was held that alienation prior to Reg. XVI^ 
of 1827, coupled with long acquiesence, was good. After Sakaram 
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Q. 4, — A woman has brought an action against her bro- 
ther-in-law for the recovery of her son^s share of property. 

urges that during the lifetime of her son, some of the 
family property was divided, but that it is for a share of the 
remainder that she now sues. 

A. — She cannot claim any share, unless on the ground of 
some special agreement entered into by the parties when the 
division jSrst took place. — Dharwar, March 1849, 
Authokity. — Vyav. May. p. 89, 1. 6. 

Remahk. — See Introd. § 4 e, Remark. The 64stri, probably, 
means to say that the mother can claim her son’s property only if an 
agreement to divide had been made daring his life-time. 

Govind et ah v. Shreneewas Row et al, quoted above, it was held that 
a Vatan was permanently alienable, Sohharam v. Sumbhooram, 3 
Bom. S. D. A. R. 242 ; Jesing Bhaee et al v. Baee Jeetawowoo^ 2 ibid, 
131, except as regards the portion set aside under Act XI. Sec. 13, 
of 1843, for the office-holder, Yeshwantraw v. Mulharrao, ibid. 244. 
But in the end the doctrine adopted was that a sale was invalid even 
as to the vendor's life- interest, Ramachander Nursew v. KrishiKyi, S. 
A. No. 2830, decided in 1852. 

The Courts will distribute the surplus produce of a Vatan, though 
it cannot leave the family, Jewajee v. Shamrow, Morris, Part II. 
p. 110; Mulkojee v. Balojeef Morris, Part III. p. 111. See now Bk. I. 
Chap. I. Sec. 2, Q. 5 note (a), p. 342, and the following cases : — The 
Collector of Madura v. Mootoo Ramalinga, 12 M. I. A. 438; Krishna- 
rav V. Rang Rav et ah 4 Bom. H. C. R. 1 A. C. J. ; The Government 
of Bombay v. Ddmodhur Parmanandds et al, 5 ibid. 203 A. C. J. 
The limitation of a Vatandar’s estate by Reg. XVI. of 1827, Sec. 
20, is not extended by Bom. Act III. of 1874, see Jagjivandds Javer- 
das V. Imdad All, I. L, R. 6 Bom. 211. For the analogous case 
of Ghatvali estates in Bengal see Raja Nilmony Sing v. Bakranath 
Sing, L. R. 9 I. A. 104, and the cases there referred to. 

A Vatan may be compared with a fief under the feudal law to a man 
and his heirs which “ the ancestor and his heirs equally as a succes- 
fiion of usufructuaries, each of whom, during his life, enjoyed the 
beneficial, but none of whom possessed or could lawfully dispose of 
the direct or absolute dominion of the property,” Co. Lit. 191 a, But- 
ler’s note, which absolute dominion however as opposed to the 
dominium utile belonged in England only to the Sovereign, Bl. Com. 
Vol. II. Chap. IV. 
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Q. 5. — A, a man of the Siidra caste, separated himself 
from his brother B, but left the family Vatan undivided. 
A few years afterwards A died, leaving his widow C preg- 
nant. Should 0 be considered as the heir of A, from the 
date of A^q death until her delivery, and is she during this 
period competent to recover from her brother-in-law B her 
husband .4*s share of the Vatan ? If 0 be delivered of a 
son, will 0 and her son be entitled to separate shares of the 
Vatan ? 

A , — On the death of a man who has separated himself 
from his family, his son or adopted son is his heir and is 
entitled to inherit his property. If he leave no son, his 
widow, daughter, and other relatives in the order of prece- 
dence laid down in the S^stras, inherit his property. If a 
brother who has not separated from the family die, leaving 
a pregnant widow, the division of the family property 
should be deferred till she be delivered. If a son be born, 
though his father is dead, he should be allowed the share to 
which his father would have been entitled. Though a 
grandson be supported from the proceeds of his grand- 
father's property, his claim to recover a share from his 
uncle, or his uncle’s son, is in no way prejudiced. If at the 
time of the division of the family any property may have 
been concealed, it should be divided whenever it is discovered. 
In the case stated in the question, C, while pregnant, is A’s 
heir. If she bring forth a son he becomes his father^s heir, 
and as such is entitled to recover his father^s share of all the 
moveable and immoveable property of the family. From 
the date of her son's birth, C is no longer entitled to claim 
A's share of the property. — Tanna, June 26^A, 1848. 

AtJTHOKirnss. — (1) Mit. Vyav. f. 65, p. 2, 1. 1; (2) f. 51, p. 1, 1. 1 ; 
(3) f. 50, p. 1, 1. 1 ; (4) f. 62, p. 1, 1. 13 j (6) Vyav. May. p. 96, 1. 3. 

Rbmaek. — See the preceding cases, and Introd. § 4 B. Regarding 
the rule of deferring a partition until the delivery of a coparcener** 
pregnant widow, $ee Introd. § 4 b. 1, p. 667. 
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CHAPTER IV. 

EVIDENCE OP PARTITION. 

Q. 1. — Can the separation of a family be held to have 
taken place when there is no documentary evidence to prove 
it? 

A , — A Farikhat or written instrument attested by the 
members of the family is the necessary proof of separation. 

Ahmedauggurj 1845. 

Authority. — V yav. May. p. 132, 1. 8 : — 

“ Those, by whom such matters are publicly transacted with their 
co-heirs, maybe known to bo separate even without written evidence.’* 
(Borradaile, Maydkha, Chap. lY. Sec. 7, para. 31 ; Stokes, H. L. B. 82. 

IIem:ark. — A ‘ Farikhat* is not necessary in order to prove a divi- 
sion. (a) The doctrine enunciated by the ^astri was adopted by the 
Sadr Court in some of the older cases, as in Oouiedchund v. Gunrja^ 
dlhur. (b) Bub in Sukararn v. Ramdas, (c) and Kaseeshet et al v . Nag^ 
shot, (d) thi.s rule was abandoned, and now it is clear that partition 
may be proved like any other fact, (e) 

Q. 2. — A man had two wives. The elder has one son, 
and the younger has four sons. The man divided his pro- 
perty into five shares, assigning one to each of his sons. 
The son of the elder wife executed a writing to the other 
four to the eSect that ho would never interfere in any 

(a) According to the customary law a farikhat or deed of parti- 
tion is thought indispensable in a few castes. In others it is not 
used. Bub in a vast majority it is general though its place may be 
supplied by the testimony of eye-witnesses of an actual physical 
distribution of the property. Steele, L. C. p. 402. See above, Bk. II. 
Introd. Sec. 4 d, p. 681. As to the common form of a deed of 
partition, eee 2 Str. H. L, 389. 

{b) 3 S. D. A. E. 108. 

(c) 1 ibid. 22. 

(d) 4 ibid. 100. 

(«) See Coleb. Dig, Bk. V. Chap. VI. T. 381, 384 ; Bk. II, 
Introd. § 4 D. 1, p. 681; and Bk. 1. C^p. II. Sec. 6a, Q. 31, p. 409. 
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matter concerning thexn^ and that they were at liberty to 
settle among , themselves any questions respecting their 
affairs. After this one of the four brothers died without 
issue. Subsequently the son of the elder widow, having 
received some produce of a field, offered three-fifths to the 
three surviving brothers. They assert their right to four- 
fifths. How is this question to be decided 7 

A, — The three full brothers of the deceased are his heirs. 
The half-brother cannot claim to be his heir. It 'will rest 
with the Court to consider the weight and effect of the 
writing passed by the half-brother. 

Dharwar, April 24<^, 1854. 

Authority.— Vyav. May. p. 134, 1. 4. 

Kemabh. — The facta of the case seem to be these : — ^The father of 
the five brothers had effected a division, which, in part at least, was 
a sO'Called ‘ phalavibh&ga* or division of produce. The eldest brother, 
who appears to have been the manager of the estate, left undivided 
in specie^ had given to his younger brothers a document confirming 
the division. Afterwards, on the death of one of the younger 
brothers, he seems to have disputed the division, and appropriated 
that share of the produce of the undivided property which would 
have gone to the deceased half-brother. Under these circumstances 
the division would be proved bjr the document and by the receipt of 
separate shares by the brothers. As the brothers were divided, the 
full brothers inherit before the half-brother, however the case might 
have been had there been no division. See Bk. I. Introd. * Co- 
parceners/ p. 73. 

If the brothers are to be considered as reunited, still the share of the 
one deceased would descend to his brother of the full blood. In no 
case could the eldest be entitled to two-fifths without a special agree- 
ment. See above, pp. 141, 763 ss; Steele, L. C. 56. 


Q. 5. — Two uterine brothers prepare and take their meals 
separately. Is this practice a sufiScient evidence of the se- 
paration 7 

A.— When two brothers perform the sr&ddha of their 
father separately, and when they have separate trade and 
107 s 
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{Separate means of maintenance^ they may be considered se- 
parated^ and in this case no documentary evidence is neces- 
sary. (a) A verbal declaration of separation is also sufficient 
evidence in case the brothers have no property which they 
can divide. — Surat ^ September Uh, 1846. 

Aitthobity. — ♦ Vyav. May. p. 133, 1. 2 

N&rada declares also other signs of partition : Separated, but not 
nnseparated, brethren, may reciprocally bear teBtimony, become 
sureties, bestow gifts, and accept presents. Gift and acceptance, 
cattle and grain, houses, land, and attendants, must be considered as 
distinct among separated brethren, as also the rules of gift, income, 
and expenditure. Those, by whom such matters are publicly trans- 
acted with their co-heirs, may be known to be separate even with- 
out written evidence.” (Borradaile, May. Chap. IV. Sec. 7, para. 34 ; 
Stokes, H. L. B. 82.) 

Remark. — See also Introd. § 4 n. 2, p. 688. 


Q. 4 — What are the signs of the separation of a father 
and a son? A father and a son of his younger wife live in 
one and the same house. The son of the elder wife has been 
living in a separate house for about 20 years. The property 
of the father has not been divided, nor has the elder wife's 
son received any share. He was in the habit of performing 
the sacrifice called ^ Vaisvadeva' (6) on his own account. 
.Should he be considered a separated member of the family ? 
and can any man whose food is cooked separately perform the 
ceremony, or is it a sign of separation. Since the death of 
the father the elder son has joined the family, and assuming 
the guardianship of his half-brothers, has got them married. 
Can the half-brothers claim a share of the property acquired 
by the elder brother during the time he was away from the 
family. Can the elder brother claim a share of the ancestral 
j)roperty ? 


{a) See 2 Str. H. L. 346 ; Steele, L. 0. 56, 213. 

{b) This ceremony is performed for the sanctification of food before 
dinner. See Steele, L. C. 56. 
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A * — Those members^ of a family,, who individually perform 
the ceremonies of ' Vaisvadteva^ and ^ Kuladharma,^ (a) and 
have signed » Fftrikhat, may be considered separated It 
does not i^pear from' the SS,stras that the elder son of aperson 
is obliged to perform* the ^ Vaisvadeva^ on his own account, 
although his father and half-brother are united in interests, 
and he himself lives and cooks his food separately in the same 
town without receiving the share of his ancestral property, 
A person may, however, perform the ceremony by thepermis-, 
sion of his father. The S&atra authorises the elder son of a 
man to take possession of the ancestral property, and protect 
his younger brother and mother. A son, who has not made 
use of his father^s means and who has declared himself 
separate and has acquired property through his learning, 
enterprize, &c.,i6 not under the obligation of allowing shares 
of his property to his brothers. They can claim shares of 
the ancestral property only, 

Ahmedhuggur, April IZiU, 1847. 

AuTHoamES.— (I) Vyav. May. p* 129, 1. 2; (2) p. 129, 1. 4; (3)' 
p. 133, 1. 2; (4) Mit. Vyav. f. 25i p. 1, 1. 9 ; (5) Mit. Yyav. f. 48, p. 2, 
1.5:— 

That which had been acquired by the coparcener himself without 
any detriment to the goods of his father or mother ; or which has 
been received by him from a friend or obtained by marriage, shall 
not appertain to the co-heirs of brethren.*’ (Colebrooke, Mit. Chap, 
i. Sec. 4, para. 2 ; Stokes, H. L. 384.) 

Bemaeks — 1. For a full enumeration* of the signs of a partition, 
$ee Introd. §: 4 D. 2, pp. 687, &c. 

% The d&stri is- right in not considering the separate performance 
of the * Yai^vadeva’ as a certain sign of * partition,’ though it is 
enumerated in the Sm^itis among these signs. The general custom 
is in the present day, that even undivided coparceners, who take their 
meals separately, perform this ceremony, at least once every day, 
each for himself, because it is considered to purify the food. We 
subjoin a passage on this point from the Dharmasindhu, £. 90, p. 2, 

1. 3 and 6 (Bombay lith, ed.) ; — 

(a) The ceremonial worship of the tutelary deity. Steele, L. C. 
loc. dt 
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*Kioe mixed with clarified batter should be offered in the saored 
domestio fire, or in a common fire. The oblation (at the Vadiyadeva) 
should be made in that fire, with which the food is cooked. . • . 

Bhattojidikshita declares that, if members of an un*- 

divided family prepare their food separately, the Yaidvadeva-offering 
may be performed separately (in each househcfid) or not. ' (a) 

Q. 5,— A man had three sons. They used to live and 
take their meals separately in a house which was their an- 
cestral property. They all subsequently died. A son of one 
of them claims a moiety of the house from the son of the 
other. The defendant in this case takes no objection to the 
equal division of the house. The widow of the third bro- 
ther has joined the plaintiff. The house^ which is the 
ancestral acquisition of the family, appears to be undivided 
property. Should the above-mentioned claimants be allowed 
under these circumstances equal or different shares in it ? 

A . — Preparing food and taking meals separately by bro- 
thers is considered by the S3.stras to be a mark of separation. 
According to this rule the three brothers are duly separated. 
Each of them has an equal share in the property. The 
widow of one of them should be allowed one-third of the 
house as the share of her husband. 

Surat, November 29th, 1853. 

Attthoeity. — ^Ylramit. D&yabh&ga, f. 223, p. 1, 1. 12. 

Eemaeks. — 1. • Preparing food and taking meals separately* is 
by itself not a sufficient proof of separation. (5) 


(a) See the remarks of Prof. Goldstiicker (On the Deficiencies, &c.f 
p. 84 ss) which are instructive, though captious. In the passage 
** amongst members of a united family, when they cook their food in 
common, a separate performance of the VaiSvadeva is not allowed,’* 
read, ** is not necessary.” The passages at pages 39 and 42 show 
the correctness of the view presented in the text. 

(5) It is an indication when the relatives occupy the same house, 
2 Sir. H. L. 397. Joint performance of ceremonies implies union of 
interests, 2 Str. H. L. 893. See Bk. II. Introd. § 4 n. 2 a, p. 687. 
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2. If the ancestral house was undividedi as stated in the question, 
the mdow must be allowed the use of it and may establish a lien on 
it for her maintenance# but can in no case inherit it. (a) 

!. 6.— Four uterine brothers lived separately in a house 
belonging to their father. They had neither divided their 
property nor passed deeds of separation to each other. Theyi 
however, used to take their meals separately. Afterwards 
all of them died. The eldest of them has left a widowed 
daughter-in-law. She has a maiden daughter. Two sons 
of her father-in-law^s brother are alive. (6) A creditor of one 
of them has attached the whole house. The widowed daugh- 
ter-in-law has applied for the removal of the attachment 
from that portion of the house which constitutes her husband^s 
share. The question therefore is, whether, according to the 
^astras, and by reason of the four brothers having lived 
separately, their property, excepting the house in dispute, 
should be considered as divided, and whether the daughter- 
in-law can claim a share of it ? 


(a) See above, p. 259 ; Bk. II. Introd, § 4 E. p. 698, and pp. 252, 
763 ; Chap. II. Sec. 2, Q. 4, p. 826. 

(5) The following genealogical table will be found to illustrate the 
question ; — 

1 
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A . — ^Althoagb there is no docnmentary evidence to show 
that the brothers were separate^ yet^ as their places of living, 
meals, and business, were separate, they should be consi- 
dered separated. Their property, including the house in< 
which they lived, must also be considered divided. When 
any one, after the division of the property in which he has a 
share, is dead, his widow has a right to that share. 

Surat, December IQth, 1847. 

Authobities.~-( 1) Vyav. May. p. 129, 1. 3; (2) p. 134, 1. 8; (3), 
Vyav. May. p. 129, 1. 2 : — 

Y&jSavalkya sfcates the modes of decision in case of denial of 
partition made by any one : * When partition is denied, the fact of it 
may be ascertained by the evidence of kinsmen, relatives, and wit- 
nesses, and by written proof or by house or field ^ (separately pos- 
sessed).” BorradaOe, May. Chap. lY. Sec. 7, para. 27; Stokes, H. 
L. B. 80. (a) 

(4) Yyav. May, p. 132, 1. 4 : — 

** Byihaspati : — ^They, who have their income, expenditure, and* 
wealth distinct, and have mutual transactions of money-lending and 
traflSic, are undoubtedly separate.” May. Chap. IV. Sec. 7, p. 34; 
Stokes, H. L. B. 82. 

(5) Yyav. May. p. 134, 1, 4 : — 

T&jSavalkya thus relates the order of succession to the wealth of 
one (dying) separated and not reunited : The wife and the daugh- 
ters also ; both parents ; brothers likewise and their sons ; gentiles,, 
cognates, a pupil and a fellow-student ; on failure of the first among 
these, the next in order is indeed heir.” (Borradaile, May. Chap. 
lY. Sec. 8, para. 1 j Stokes, H. L. B. 83). 

Reicaek. — T he question states nothing about the brothers having 
carried on business separately. If the S^stri is right as to this fact, 
his conclusions also would stand. (&) But the dining separately 
does not alone prove that the brothers were divided. If they were 
undivided the widow is entitled to residence and maintenance as a 
charge on the property, (c) 


(a) N&rada, Ft. 11. Chap. XIII. SI. 36, to the same effect, is 
quoted by the Mit. Chap. II. Sec. 12, para. 3 ; Stokes, H. L. B. 467. 
(h) Bk. I.Chap. II. § 6a, Q. 31, ««pra, p. 409 ; 2 Str. H. L. 387,397. 
{c) Rdmchandra Dikthii v. SdvUribai, 4 Bom. H. C. B. 73 A. 0 . J. 
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. When the house of one member of the family was burnt down, and 
he then went to live in the same house with another, this was, it was 
held, to be ref erred, rather to an exercise of a common right than an 
acceptance of mere hospitality, and the prior separate residence was 
not deemed sufficient proof of partition between the two. (y) But set 
.also Introd. § 4 d. 2, p. 687 ss. 

Q. 7. — Two brothers have been separate for the last 16 
years, but they did not pass a formal deed of separation. 
One of them has now filed a suit for a share of the land held 
on Miras tenure. The other has answered that there is some 
debt, and that the property should be divided along with 
the debt. How should this be decided ? 

A , — When a formal deed of separation is passed in the 
presence of the kinsmen of the parties concerned, and when 
each member is put in possession of his share of houses^ 
lands, and other property, the family should be considered 
as separated. When the members merely live and take 
their dinner in separate places in the same village, they 
cannot be considered separated. The property as well as 
the debt should therefore be equally divided in the case 
referred to in the question, — Ahmednuggur, April 28thy 1856. 

Axtthokity. — Y yav. May. p., 129, 1. 2 {see the preceding Question, 
Auth. 1). 

Q. 8. — The parties are not able to produce a deed of sepa- 
ration. It is, however, proved that the parties separated 
about 35 years ago, and that the deed of separation was 
then executed. Can the separation be considered established 
on other grounds than the production of the deed ? 

A . — As the evidence has proved that the separation took 
place, and that the parties concerned are in possession * of 
their proper shares, the separation may be considered estab- 
lished. The production of the deed would have only 
strengthened the proof. — Ahmednuggur, July 2nd, 1847. 


{g) Sheshapa et al v. Igapa et al, R. A. No. 12 of 1873, Bom. H. 0. 
P. J. P. for 1877, p. 37. 
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Axtthobitixs. — (1) Vyav. May. p, 129, 1. 2. see Bk. II. Ohap. lY. Q. 
6, Aath. 8 ; (2) Yyav. May. p. 133, 1. 2 (see ibid, Q. 3). 

Bbmabks. — See particularly Introd. § 4 d. 1, p. 680. In the case of 
Bulakee LaU et al y. Musst Indnirputtee Kowwr et al, (a) it is laid 
down that any act or declaration sliowing an unequivocal intention 
on the part of a shareholder to hold and enjoy his own share sepa* 
rately, and to renounce all rights upon the shares of his co-parcenerSy 
constitutes, when accepted, a complete severance or partition. 

(a) 3 C. W. B. 41 C. B. 
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BOOK III.— ADOPTION. 

SECTION I.— SOURCES OF THE LAW, 

In their opinions on the cases laid before them the S&s- 
tris have in many instances referred to Adoption made with 
the ceremonies of the Vedas and the Smritis/^ No precepts 
as to such ceremonies are to be found in the Vedio literaturei 
and even in the Smritis the recognition of the ^ son by gift^ is 
but a part of a scheme in which he holds only a compara- 
tively low place amongst the dozen varieties of substitution- 
ary sons approved by those writings. They present few 
or no traces of the developed and elaborate system which 
has come down to our generation enriched and complicated 
by the inventive suggestions and the subtle controversies 
of a long aeries of lawyers, who were at the same time scho- 
lastics having unbounded confidence in the methods of a 
highly technical philosophy, {a) The fundamental notion in- 
deed on which the institution was afterwards reared is found 
already in full possession of the Br&hmanical mind in the 
Vedic period. The manes were to be worshipped ; the family 
was to be continued ; the householder was to esteem his own 
being complete only when his home was furnished with a 
wife and son, (&) But other means than adoption supply 
the defects of nature : some further stages on the way to 
refinement have still to be passed before those means become 
discredited. In the meantime Adoption is but slightly 
glanced at. Its fitness for the needs of a people of the pecu- 
liar mental and spiritual character of the Hindfis was not at 
first perceived. Here thereforef even more than in other 
departments of the law, the Veda has, for the practical lawyer 
of the present day, but little importance as a direct source of 
the law. (c) For a complete history of the ^ origins^ of the 

(a) For the methods of interpretation and development brought to 
bear on the Vedas, see Whitney’s Essays, 1st Series, pp. 108 ss. 

(b) See Whitney’s Essays, 1st Ser, pp. 60, 69 ; comp. Manu IX. 45. 

(c) See above, p. 56. 
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subject the requisite researches have still to be made, the 
needful competence has still perhaps to be perfected. The 
modem edifice, though bearing every where the impress of 
the primitive religion and its early modifications, is planned 
in the main on ideas of a later time, the growth and vari- 
ances of which can be gathered from the existing literature 
with at least an approach to confidence, (a) 

In the long interval between the Veda and the Smritis 
more had been done towards systematizing than towards 
refining the theory of paternal and filial relations. The im- 
portance of maintaining the family is at the close of this 
period as strongly recognized as ever ; the relations of the 
living to the dead had, through long meditation, become more 
vividly conceived than before. But the grossness of a bar- 
barous time is not as yet cast off*, nor have the ideas of the 
people settled down to any final appreciation of the several 
recognized modes of replenishing the family. Gautama, 
Baudhayana and Vasishtha, Manu and Yajnavalkya, Harita, 
Vishiju and Narada present their several lists. The order 
in which they rank the different substitutionary sons (6) will 
be discussed hereafter. That a substituted son is indispens- 
able, failing one begotten, the nshis agree, with the exception 
of Apastamba. (c) In him we have an echo perhaps of the 
then already ancient objection to the gift or acceptance of a 
child, an objection which later commentators found no great 
difficulty by means of distinctions and particular applications 
in explaining away, (d) 

Another long break in the record follows the period of 
the Smritis. That a considerable development of the Hindfi 
mind and character took place in the interval is manifest 
from the works in other departments which have come 
down to us. Poetry and philosophy awakened higher moral 

(a) Comp. Whitney, op. dt. pp. 62, 70. 

{h) See Coleb. Dig. Bk. V. Chap. IV. 

(c) Transl. p. 131. 

(d) Comp. Datt. Mim. Sec. I. 36—47. 
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sensibilities^ and the myths of the earlier times became enve- 
loped in a mist of sacred association which softened their 
repulsive features and prevented their exercising an injurious 
influence, (a) The uncertain strivings of the nobler minds 
towards refinement and delicacy in the relations of the sexes 
and the constitution of the family were gradually in some 
measure realized by the Brahmanical class, and those in close 
communication with them, while neither at any time quite 
lost such a hold of the primitive beliefs and conceptions of 
duty as served to bind the slow changes of their institutions 
together in historical continuity. When we come into clear 
light again we find a marked advance in purity of sentiment. 
Adoption has in a great measure supplanted the grosser institu- 
tions that once competed with it on more than equal terms. 
The archaic formulas are still preserved, but they have been 
subtly emptied of their former contents, or have become 
themes for mere academic disquisitions, which show the 
learning of the commentators and their tenderness for the 
sacred writings, but stand apart in a great measure from 
actual practice and the living law. The far-fetched expla- 
nations of the hard sayings which could not be set aside (6) 
show at once the reverential spirit of the commentators, 
and their resolution to mould even intractable materials to 
the uses and cravings of a society always in movement, and 
for centuries in a general movement forward, though not 
always on lines which led to the best conceivable results, 
or which entirely commend themselves to European sympa- 
thies formed under wholly different influences. 


(а) Comp, for the earlier period Gough’s Phil, of the Upanishads, 
p. 17. 

(б) On the reconciliation of discrepancies in the sacred witings 
and the application of reason to establish harmony, reference may 
be made to Bkau Nanaji v. Sundrdbdi, 11 Bom. H. 0. R. at pp. 265 
88. See too the Datt. Mim. Sec. II. 102, where reasoning, it is said, 
is to be applied to draw out an obvious inferential sense rather 
than separate revelations assumed for rules resting on one and 
the same principle. 


ADOmON. 


[bK. Ill, s. L 


862 

From the time that Adoption comes upon the scene as an 
established section of the Hindfi jural system, many authors 
have dealt with it either as the subject of separate treatises or 
along with the other leading topics of the law* {a) Besides 
the Vyav. May., which is the most frequently quoted, the 
Bombay S^stris have referred to the VJramitrodaya, the 
Samsk&ra Qanapati, to the ^^Samskar’^ and ^^Datta^^ Kaustu- 
bha, to the Nirnayasindhu and Dharmasindhu, the Dattaka 
Darpaqa and the Dvaita Nirnaya. {h) The doctrines drawn 
from these authorities are supported by citations from MaAU 
and the other Smritis, as well as from the Mitakshara, 
and the Daya Bhaga of JimAta Vahana. These last are 
but infrequent. The Dattaka Mimansa and Dattaka Chan- 
drika are hardly referred to at all. The opinions enunciated 
agree for the most part with the rules laid down in these 
treatises, but the remark of Rao Saheb V. N. Mandlik (c) 
seems to be substantially correct, that till quite recent 
years they were but little known and relied on in Western 
India, (d) It does not follow however that they are not 
valuable guides to the law. Though the law of Adoption 
has, in historical fact, grown up by a process of gradual adap- 
tation, yet the Hind ft commentators do not, any more than 
the English judges, ever set themselves up as makers of the 
law. They claim to be expositors, and if one of them deve- 
lopes principles in a way more consonant to the general ethical 
and jural system than another he naturally obtains the prefer- 
ence. (e) The congruousness of his doctrines with the whole 
mass of received notions is recognized, and they are re- 

s 

(а) Many of these works are preserved amongst the learned 
in MS. 

(б) The one intended is that of Shankara Bhatta, father of Nilkan- 
tha, author of the Mayftkha. 

(c) Vyav. May. Introd. Ixxii. 

(d) That the Rao Saheb is a little too sweeping in his assertion 
may be seen by a reference to the opinions of the Poona Sdstris in 
Hashuirao'a case, 2 Borr. R. at pp. 104, 105. 

(e) See Ooleb. Dig, Bk. H. Chap. IV. T. 16 Com. ; T. 17 ; Bk. V. 
T. 67, 424 Com. 
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ceived into the legal consciousness of the people as rules 

which, from their fitness, most be followed, (a) This fitness 

implies a due agreement with the traditions that have 

descended in slowly modified interpretations from the 

Vedic era, and forms a proper ground on Hind A principles 

for the acceptance into the common law of the particular 

phases of doctrine which come thus recommended, (6) This 

is more especially so if they are set forth with a clearness and 

point which makes them readily intelligible. It m.ay seem 

that the Dattaka Mi m ansa and Dattaka ChandrikS. have not 
• • • • 

any very strong claims on these grounds, but excellence is 
essentially comparative, and very high authorities have 
agreed in assigning to the Dattaka Mimdns^ the first place 
amongst the treatises on Adoption. Colebrooke says (c) 
that the Dattaka Mlmiinsa is no doubt the best treatise on 
Hindu Adoption.^* By this Sutherland was led to translate it : 

The Dattaka MimAnsa/^ he says (d) is the most celebrat- 
ed work extant on the Hindu law of Adoption.^^ Of the Dat- 
taka Ohandrika he says, it is a work of authority (e) In 
assigning it to DevAnda Bhatta as its author he may probably 
have been mistaken, (/ ) but this does not affect his judg- 
ment as to its popular reception as a guide to the law. Sir M. 
Westropp, 0. J., says of the Dattaka MimAhsS. that though 
not quite invariably followed [it] is generally of high autho- 
rity in this Presidency^^ (Bombay), (g) In Bengal the 
authority of both works stands still higher. It was said by 
Mitter, J., that ^^The Dattaka Ohandrika and the Dattaka 
Mim&fisa are undoubtedly entitled to be considered, and 
have always been considered, the highest authorities on the 


(а) Comp. Meyer, Inst. Jud. Tom. V. p. 7. 

(б) See Bliau Nanaji Uipat v. Sundrahait 11 Bom. H. C. R. 267. 
(c) 2 Str. H. L. 133. 

(ti) Preface. 

{e) Ib. 

if) See Rao Saheb V. N. Mandlik, loc. cit, 

{g) In Gopal AT. Safray v. Hanmant G. Safray, I. L. R. 3 Bom. at 
p. 277. 
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subject of Adoption/* (a) But that their influence is not 
thus confined is plain from the description given bj Sir W, 
Macnaghten, cited by the Privy Council in The Collector of 
Madura^ 8 case: (6) '^Again of the Dat^ka MimansS* of 

Nanda Pandita. and the Dattaka Chandrika of Dev4nda 

• •• •• 

Bhatta, two treatises on the particular subject of Adoption, 
Sir William Macnaghten says, that they are respected all 
over India j but that when they differ the doctrine of the 
latter is adhered to in Bengal and by the Southern jurists, 
while the former is held to be th’e infallible guide in the 
Provinces of Mithila and Benares.” 

As supplementary to the Mitakshara and the Mayflkha, 
then, these may fairly be regarded as the principal authorities. 
The others referred to, though in some instances of importance, 
are not only less accessible, but on the whole less valuable 
when got at, and less suited to bringing about a general har- 
mony of doctrines and decisions on a subject on which it is 
specially desirable that the law should be uniform and 
widely known. Still usage, the ultimate test, has in some 
instances decisively rejected the doctrines of these two works, 
as for instance in allowing adoption by a widow without 
express authority from her husband, (c) while Narida Pan- 
dita insists that Vasishtha^s text requiring the husband^s 
assent prevents any adoption at all after his death. The 
Samskara Kaustubha {d) says that the assent of kinsmen 
cannot properly be withheld, and therefore the widow, who 
is competent and bound to perform this service for her 
husband) may act without their concurrence. The Sastris 
in Thulcoo Baee Bhide v. Rama Baee Bhidc (e) deduced a 
like competence from the injunction of the Mitakshara, a 
woman must be restrained only from unnecessary or useless 
acts,^^ and declared that the widow could adopt even against 

(fl) In Bajendro Narain Lahoree v. Saroda Soondaree Babee^ 15 C. 
W. R. 648. 

(b) 12 M. I. A. at p. 437. 

(c) See Haebutmo Mankur^s case, 2 Bora, at pp. 104, 105. 

(d) As to the authority of this work, sec 2 Borr. R. loc, cii, 

(e) 2 Bprr. R. 488, 499. 
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the wishes of her husband^s kinsmen. In a previous case (a) 
the SUstris had quoted the Maydkha to prove that the 
widow might indeed adopt without an express authority 
from her husband, but after obtaining the sanction of the 
kinsmen and informing the ruling authorities/^ This they 
said corresponds with the custom of the country/* Yet 
should the widow have actually adopted a son with due 
ceremonies, such an adoption conformable to the Vedas 
could not “ be set aside should the person opposing it be 
ever so near of kin/^ The Courts, as will be seen, have 
steered a middle course amongst the conflicting authorities. 
That they should have had to do so implies that none can be 
received as absolutely supreme. 

In the present day it does not seem likely that the foun- 
tain heads of the law will be much drawn on for new 
principles in the Law of Adoption. They are indeed too 
meagre to afford such principles save through an elaborate 
process of constructive inference. To this they have been 
subjected by the Hindu writers for many centuries, and the 
rules deduced by these writers have in their turn been tried 
and sifted by express or tacit reference to the usages and 
the peculiarities of Hindfl so.ciety, until those best suited to its 
needs have been ascertained and appropriated. The Smiitis 
come nearer than the Veda to modern practice, but the most 
important authorities are the writers, such as have been re- 
ferred to, whose expositions have partly embodied and partly 
fashioned the customary law. In the great case of The Collec- 
tor of Madura {h) the chief authorities on the law touching a 
widow^s power to adopt had been collected under the four 
heads of (1) Original Sanskrit texts, (2) Eesponses of Sdstns, 
(3) Opinions of European writers, and (4) Decisions of the 
Courts. The judgments, both in the first instance and in 
appeal, proceeded almost entirely on the third and the fourth 

(a) Sree Brijhhookunjee Mahc^aj v. 8re& OokoolooUcuyee Moharaj* 
1 Borr. R, 202, 214. 

{h) 12 M. L A. 397, 411. 
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classes of authorities^ and of the first the Judicial Committee 
speak as a catena of texts, of which many have been taken 
from works little known and of doubtful authority. Their 
Lordships concur with the judges of the High Court in de- 
clining to allow any weight to these/^ while accepting those 
recognized by the chief European writers on Hindfi law 
as of unquestionable authority in the South of India, where 
the case under appeal had arisen. 

r 

To the opinions of the Sastris, which the High Court had 
denounced as having polluted the administration of Hindft 
law/^ (a) their Lordships, as already observed, (6) attach 
considerable importance. Those opinions, they say, which 
are consistent with [translated works of authority] should 
be accepted as evidence that the doctrine which they embody 
has not become obsolete, but is still received as part of the 
customary law of the country.” (c) 

In dealing with authorities the analogy of the rules 
accepted by kindred schools may greatly strengthen one of 
two or more inconsistent doctrines propounded by rival 
authors, (d) All rely on the same ancient texts, and the 
waves of philosophical or moral infiuence which have mould - 

(a) In Collector of Madura v. Anandayi, 2 Mad. H. C. R. at p. 223. 
(h) Above, p. 2. 

(c) The Collector of Madura v. Moottoo Bamalmga SatMi/pathy, 12 
M. I: A. at p. 438, 439. The Sastris vacillated occasionally in the 
opinions they delivered. On points of diflBoulty they naturally 
differed. When one considers the cobweb structure of the HindO 
law laboriously spun out of a primitive theology by means of a 
philosophy having but little respect for mere practice, it was 
impossible that there should not be variances of opinion. One 
view was in itself as reasonable in many cases as the other. In 
some instances the S&stris seem* to have gone wholly wrong. The 
same may be said of jurists and judges everywhere. A reading 
of the 8&stris’ responses, as wide as that on which the present work 
is founded, would convince any unprejudiced student that as Law 
Officers of the Courts these learned men performed their duties, 
save in very rare instances, with integrity as well as intelfigenoe. 
id) IHd. 
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ed the derived notions in one part of India have almost of 
necessity extended their effect to the neighbouring regions, 
aided in the case of the learned by their possession of a 
common language. Through the medium of Saipskrit> ideas 
having in themselves a fitness for wide reception have been 
capable at all times of diffusion with something like the 
same striking celerity which obtained through the use of 
Latin in the Europe of four and five centuries ago. 

The tendency of usage to conform to the received scripture 
standards has been noticed in the first part of this work, (a) 
Hind A theory justifies variances from the normal rule of 
conduct only by a supposition of some lost revelation (6) 
to which they may be referred, except in cases purposely 
left to individual discretion, (c) and the Sastris assert the 
superiorty of the Vedas to mere custom, {d) but when the 
precept is not decisive they allow custom to replace it. (c) 
The Charters of the High Courts and the Eegulations 
of the Legislature give the next place in authority after the 
Statute law to usage, and however in learned speculation 
the sacred texts may be exalted above mere human practice 
there can be no doubt that the Hindfi lawyers had arrived 
substantially at the same conclusion that the British Govern- 
ment has defined. The general force of custom as law is 
repeatedly asserted by Manu, (/) as by Katyayana, Y&jna- 

(a) See above, pp. 9, 425, 426. As to the determination of caste 
rules, see Sec. II. below. 

(5) See 2 Muir’s Sanskrit Texts, 165, and references below. 

(c) Manu II. 12, 18 ; Gaut. XI. 20. 

(d) 2 Borr. 488 ; ^e^M. Muller, H. A. S. Lit. p. 53; Muir’s Sanskrit. 
Texts, Vol. III. pp. 179, 181 ; Ooleb. Dig. Bk. I. T. 50 Comm, j Datt. 
Mim. Sec. I. paras. 10, 11. 

t 

(e) Apastamba, Transl. pp. 15, 55. At p. 47 is a caution against 
inferring the former existence of a Yedic passage from a usage which 
can be accounted for on merely utilitarian grounds, and a caution 
against following a usage with no higher justification. 

00 L 108, llOj II. 12; IV. 178; VIT. 203; VIII. 41, 42. 
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valkya^ and the other great Bishis. (a) The Mit&ksharSi allows 
that costoxn has abolished Manuks rules for speoifio deduo- 
tions and unequal shares in partition. (6) The Vyavah&ra 
MayAkha declares that the very practice given by Gauta- 
ma as an example of one that usage could not establish^ the 
marriage of a maternal uncle^s daughter, is sanctioned by 
custom in the Dekhan, (c) Macnaghten instances the Kshe- 
traja as a legal subsidiary son still recognized by the local 
law of Orissa, {d) Mitramisra, following the MitAkshar&, 
says the conflicting texts respecting subsidiary sons are to 
be reconciled by referring them to different local customs, (e) 
On this principle the SAstri, in a case amongst the Bhatele 
caste, declared that by the caste custom an adoption could 
not be allowed while male kinsmen survived to continue the 
family. (/) This agrees with the answers preserved in Bor- 
radaile^s collection, and shows that custom well established 
is practically supreme. In the particular instance, which is 
not a solitary one, it may well be that the custom embodies a 
rule against adoption, which once existed in some sacred 
writings as Apastamba indicates, but has faded away in the 
transcriptions of later centuries. 

The importance of custom as a source and standard of 
the law is specially great in the case of adoption, because 
this being of comparatively modern development the Vedic 
texts, written without respect to it, admit of manipulation 
very much according to the desires of the interpreters. The 
Smritis even are far from regarding adoption in the light in 
which it is now viewed. Thus, though the Sruti and Smriti 

(a) 8ee the quotations in Rawut Urjuii v. Sing Ravmt Qlmnsiam 
Sing, 5 M. I. A. 180. 

(&) Mit. Ohap. I. Seo. 3, para. 4, 

(c) Vyav. May. Ohap. I. Seo. 1, para. 13. 

. (d) Macn. H. L. 102. 

(e) Viram. Transl. p. 127; Macn. H. L. 188. 

)' MS. 405, Surat, 14th June 1847. 
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are to the pious HindA above all reasonings (a) and a 
rationalist ranks as an atheist, (6) yet Vijnane^vara, who 
raises the sacred code above all rules of ethics, has still to 
admit an adjustment by reference to the general and parti- 
cular and other modes of interpretation, (c) and custom and 
approved usage (d) govern the received construction of the 
texts in proportion as these are in themselves indecisive and 
incapable of direct application, (e) This does not exclude a 
comparison of the relative weight of those who pronounce on 
the customary law. Superior knowledge is to be recognized 
in some men, of local usages and of tradition (/) ; they in fact 
are the depositaries of custom, as it is gradually organized, (gr) 
and reproduce it in its living forms, (h) It was a conscious- 
ness of this which moved the Bombay Government of the 
early part of the present century to set on foot the inquiries 

(a) Manu 11. 10 ; comp. ib. XII. 105. 

(5) Manu II. 11; seo Smriti Chandr. Chap. III. para. 21; Manu 
XII. 100. 

(c) See Yajn. II. 21 ; Yyav. May. Chap. I. pi. 112 ; Coleb. Dig. 
Bk. II. Chap. IV. T. 15 Com.; Bk. Y. T. 332 Com.; Comp. Gold- 
stiicker, op. cit. p. 2 ; 2 Muir’s Sanskrit Texts, 169, 177, 200. 

(d) Judicial Committee in Bhya Uam Singh v. Bliaya TIgur Singh, 
13 M. I. A. 390. 

(e) Viju. in Boer and Montriou’s Y&jfi. p. 8 ; Manu I. 110 ; lY. 165. 
He goes so far as to say that precepts are not to be followed in a 
practice that has become repulsive to the community, as for instance , 
by raising up seed to a man deceased, and by sacrificing a cow, 
though these are commended by the Hindfi scriptures ; Mit. Ch. I . 
Sec. III. para. 4. But Devfi»ndha Bhatta censures this looseness 
of doctrine, and quotes Yasishtha (I. 17) to prove that usage is of 
authority only where it is not opposed to the Yedas and ^Astras,* 
Smri. Chand. Ch. III. p. 21 ss. See Gant. XI. 20; Baudh. Pr* Adh. 1, 
Hand. 2, paras. 1-7; Manu YIII. 41 ; VII. 203. 

(/) 2 Muir’s S. Texts, 173. 

(g) SeeSmigny, System, Yol. I. § 12; Goudsm. Pand. Bk. I, § 15, 
and notes. 

(A) Comp. Savigny, System, Yol. I. §§ 7, 8, 29, 30 ; Pu6hta 
Gewohnheitsrecht, Vol. I. p. 162 ss. 
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conducted by Steele^ and Borradaile. The information ga- 
thered by the former on adoption is embodied in his Law 
of Caste. The answers collected by the latter have not been 
all preserved, but in English and Gujarftti a considerable body 
remain, (a) These were obtained from the representative 
ipembers of the several castes. They were given, it is evi- 
dent, with care and conscientiousness as well as knowledge. 
They have for other purposes been frequently referred to in 
the foregoing pages of this work, and they must be used as 
additional and valuable authorities on the Law of Adop- 
tion. (b) 

It may be necessary to add that a particular custom which 
is relied on in any case as derogating from the common law, 
based itself on a more general custom, must be clearly 
proved (c) in this as in other departments of the law. (d) Of 
a general custom the Courts take notice without its being 
proved and without their attention being called to it. Works 
like the present may make the performance of this duty 
somewhat easier. 

For the application of the law as ascertained from its 
various sources the Judicial Committee have laid down 
principles which must always constitute a great part of the 
science of the Courts. Thus in dealing with the Hindd law 
Nothing from any foreign source should be introduced 


(а) The Gujarati collection is now in course of publication by Sir 
Mangaldas Nathubhai. 

(б) As to the force of custom see further Rama Lakshmi v. Shiva- ♦ 
naniha, 14 M. I. A. 676; Surendra Nath Boy v. Hiramani Barmani, 

1 Beng. L. R. 26 Pr. Co. ; Lala Joti Lai v. Mussamat Durani Kuar, 
Beng. L. R. F. B. R. 67 ; Court of Wards v. Pirthee Singh, 21 C. W. 
R. 89 C. R. ; Bai Amrit v. Bai Manek, 12 Bom. H. C. R. 79 ; Damodhur 
Ahaji V. Martand Apaji, Bom. H. C. P. J. 1876, p. 293. 

(c) See Ooleb. in 2 Str. H. L. 181. 

(d) See NeelMsto Deb Burmono v. Beerchunder Thakooi% 12. M. I. 
A. 523; 14 M. I. A'. 676; supra, note (6). 
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into it; nor should the Courts interpret the texts by the appli- 
cation to their language of strained analogies/^ (a) As to 
the weight to be given to decisions, ^^It is entirely opposed 
to the spirit of the Hindfl customs to allow the words of the 
law to control its long received interpretation as practically 
exhibited by rules of descent and rules of property founded 
on the decisions of the Courts of the country, (6) and ^^a 
new construction ought not to be placed on a text of Hindfl 
law contrary to the current of modern authority/^ (c)^ 


(а) Bliya Bam Singh v. Bhaya TJgur Singh, 13 M. I. A. 390. 

(б) Kooer Ooolah Singh v. Rao Kurim Singh, 14 M. I. A. at p. 196. 
(c) Thakoorain Sahibu v. Mohan Lai, 11 M. I. A. at p. 403. 
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SECTION 11. 

NATUEE OP ADOPTION AND ITS PLACE IN 

THE HINDU SYSTEM. 

Though Adoption now holds amongst the Hindfi jural in- 
stitutions a place second in importance only to Marriage, it 
has won this place only by slow degrees. A craving for 
a real, and failing that, for a fictitious, perpetuation of the 
family seems to have prevailed amongst the Hindfis from the 
earliest ages, {a) This craving has sprung less from a desire 
to satisfy the capacity for affection and protection, — ^though 
this has not been absent, — ^than from a sense of the need of 
a son to save the Brahman from endless discomfort in the 
other world, (b) The connexion of putra (= son) with 
^'put^^ {= hell) even if not well founded etymologically 
is ancient, (c) and corresponds to thoughts that have 
possessed the Hindi’s mind in all ages, [d) Heaven,^^ 
says the Veda, awaits not one destitute of a son,^^ (e) 
and ^^a Brdhman is born under three obligations; to 
the saints for religious duties, to the gods for sacrifices, 
to his forefathers for offspring. (/) He is absolved who 
has a son, performs religious duties, and has offered 

(tf) See Ait. Brdhm. VII. 3, 9 ; Yasishtha, Chap. XVII. para. 2 ; 
Manu IX. 8, 9, 45, 106 ; III. 37, 262, 277 ;’lY. 184. 

(5) See Apast. Pr. II. Ehand. 24, paras. 1, 3, 4; Vasish. XVII. 1—4 ; 
Baudh. Pr. II. Kand. 11, para. 34 ; Ooleb. Dig. Bk. V. T. 270. 

(c) Ooleb. Dig. Bk. V. T. 302, 303. 

(d) See Vishnu XV. 43 ss. 

(c) Ooleb. Dig. Bk. V. T. 311; Viram. Transl. p. 115; Bwradhun 

Moohurjia v. MussL MoohurjiQt 4 M. I. A. 414. Yet in the absence 
of a son the widow may perform the krlya and sr&ddhs of her 
deceased husband. Steele, L. C. 34 ; above, p. 93. 

(/) See Phil, of the Upanishads, p. 264. Oomp. Manu III ; 70, 81. 
Thus it is that ** on viewing the face of his begotten son a fkther 
is released from his debt to his ancestors,” 2 Str. H. L. 198. 
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sacrifices.^^ (a) When the Br&hman dies a son is indis^ 
pensable for the funeral cake, the libation, and the solemn 
rites.” (ft) These obligations of the son are persistently 
dwelt on in the sacred books, and when we see how the 
sacerdotal class were interested in the multiplication of cere- 
monies (c) it is easy to understand why the duty of pater- 
nity (d) was one which they never failed to magnify. The 
more sacrifices the more vicarious feasting and the more dis- 
tributions to learned Brahmans; (e) the more prominent 
the position assigned to them, (f) 


(а) Datt. Mtm. Sec. I. 5 j so Baudh, Pr. II. Kand. 11, para. 33; 
Kand. 16, paras. 2 — -7. 

(б) Datt. Mim. Sec. I. 3; Yishnu XV. 43 ; Coleb. Dig. Bk. IV: 
Ch. 1. T. 8. If unworthy, however, the son could be replaced. Coleb. 
Dig, Bk. V. T. 263, 264, 278, Comm. “ Perpetuated ofispring and 
a heavenly abode are obtained through a son, a grandson, and a great- 
grandson,” Y^jh. quoted Coleb. Dig. Bk. IV. Ch. I. T. 36. 

(c) See Manu III. 117, 146. 

(c2) Paternity, not Maternity. “ Males only need sons to relieve 
them from the debt due to ancestors,” Coleb. Dig. Bk. V. T. 273, 
Comm. Nor is adoption of a daughter warranted by any Smriti ; ib. 
T. 334 Comm., though it is supported by PurAnic legends. Manu 
V. 160, 161, in recommending continence to a childless widow, does 
not suggest adoption, but promises salvation as the reward of auste- 
rity. Comp. Steele, L. C. 34. 

Nilkantha gathers from Manu IX. 168 that, according to his pre- 
cept, only a son, not a daughter, can be given in adoption. Vyav. 
May. Chap. IV. Sec. V. para. 6. 

(e) See Gaut. Chap. XV. 5 — 15; Apast. Pr. II, Khand. 16, paras. 3 ss ; 
Manu 1. 95; III. 97, 138, 145, 146, 187, 189, 207, 208, 236, 237. In- 
dividual moderation however is prescribed ; Manu, IV. 186, 190, 195. 


( / ) Marriage is a samskAra that is strongly enjoined, see Coleb. Dig. 
Bk. V. T. 262, Comm ; see Manu II. 67; III. 2, 4 ; Coleb. Dig. Bk. 
IV. Chap. I. T. 17. 


The BrAhman should marry and light the domestic hearth as soon 
as possible after leaving his guru or teacher. A girl, it is prescribed, 
i s to be married at from six to eig ht y^eai^ of Steele, L. C. 26, 
tteiugli the validity of the marriage is not affected if she be under the 
age of maturity. Coleb. Dig. Bk. Y. T. 338 Comm. The injunctions 
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It is strange to modem feelings hoW much amongst the 
ancients sacrifices and religious celebrations were conceived 
as a bargain (a) in which, for a consideration of oblations 
duly ofiered, (&) with formulas duly uttered, (c) protection 
and prosperity might be justly claimed, (d) There was but 
little bowing down before the sublime conception of Almighty 
benevolence, less dwelling on a single supreme Creator and 
controller of events than on partial deifications of persons and 


laid on the parents and on the husband by Manu show the main pur- 
pose of the union (see also Coleb. Dig. Bk. V. T. 198, 199 ; Datt. 
Mim. Sec. I. 5), but in consequence of the legal severance of a girl 
from her family of birth in some instances for years before her 
husband’s unfitness can be discovered, and of her having in the 
meanjtimfi become disqualified by attaining^r^urity for another 
marriage, she remains a member of her quasi- husband’s family, to 
which the marriage rites have transferred her. See above, p. 418 ; 
Manu III, 11, 37, 45; IX. 4, 26, 77, 81 ; Coleb. Dig. Bk. IV. 
Chap. 1. T. 15, 16, 18, 19, 62, 64, 65, 66, 84. The sacred writings 
readily lent themselves to this, as they generally contemplated the 
replacement of a husband where necessary by a substitute. See ex. 
gr. Coleb. Dig. Bk. V. T. 231. In the case of a marriage ceremony 
performed between relatives or between persons of different castes 
whose marriage is forbidden no conjugal connection is recognized, 
the woman is put away and her children are illegitimate ; but she is 
entitled to maintenance. Steele, L. 0. 29, 30. On the other hand a 
mere defect in reciting the formulas (mantras) at the wedding is 
rectified by reciting them again correctly, Ib. 

(а) See Ihne, Hist, of Rome, Bk. VI. Chap. XIII. ; Soury, Etudes 
Historiques, p. 280; Phil, of the Upanishads, p. 262; Manu III. 63, 
67 ; IV. 155 SB. 

(б) Manu IIL'279. 

(c) See Baudh. Pr. IL Ksind. 11, para. 32; Kand. 14, paras. 4, 5, 
11, 12 ; Manu III. 217, 277 ss ; IV. 99, 100 ; Apast. Pr. II. Khand. 16, 
paras. 7 ss ; Phil, of the Upanishads, p. 102. 

(d ) For the purposes sought to be attained by the due utterance 
of the “ mantras ” or spells, and their coercive force over the gods, 
reference may be made to Whitney’s Essays, 1st Series, p. 20 ; 
Manu IV. 234. 
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of qualities within the reach of a limited intelligence, (a) In 
the adoption of a son the HindA aimed and still aims at 
satisfying an exacting group of manes greedy in the other 
world for recognition ' and offerings in this. (6) He looks 
too for appreciable benefits which he is himself to derive from 
the future ceremonies, (c) the fruit of which will reach him in 
the realm of shades, (d) He shrinks with horror from being 
left destitute beyond the pyre to suffer the mysterious 
anguish which awaits the man for whom no son can per- 
form the Sraddhas. (e) The stronger and more materialistic 
may resist this tendency, (/) in some few active faith is lost 

{a) “The innumerable gods of Hinduism are deified ghosts or 
famous personages, invested with all sorts of attributes in order 
to account for the caprices of nature. This is the state of the vulgar 
pagan mind; by the more reflective intelligence the gods are 
recognized .... as beings capable of making themselves very 
troublesome; whom it is therefore good to propitiate, like men in 
office.” Sir A. C. Lyall, Asiatic Studies, p. 51. 

(5) Manu Chap. III. passim; Yasish. XI. 40 — 44; Gaut. XV. 
15 SB. A higher range is attained in such passages as those quoted 
by M. Muller, Lect. on the Sc. of Religion, pp. 233, 265; comp. ib. 
153; Tiele, Anc. Religions, pp. 114, 143. The manes were on parti- 
cular occasions to be honoured with animal sacrifices. Manu V. 41 ; 
comp. V. 35, 

(c) See Manu IX. 180 ; Coleb. Dig. Bk. V. T. 306 ; Baudh, Pr. IF. 

Hand. 14. 

• • 

(d) See Manu III, 274, 275. As to the sin of the son who omits to 
satisfy his obligations, see Vishnu XXXVII. 29 ; LXXVI. 2 ; Phil, 
of the Upanishads, p. 264. The enumeration of the right seasons 
for oblations to the manes in Yajn. I. 217, may remind one of the 
famous five reasons for drinking amongst the Western nations. 
So too Vishnu, LXXVI— LXXVIII. 

(e) Vishnu, XX. 33 — 37 ; Coleb. Dig. Bk. V. T. 312, 313. 

if) Individual Hindfls have no hesitation (see the Sarya-Darsana- 
Sangraha, p. 10) in expressing their contempt for the whole system, 
but they are rare exceptions. Others think that their duty may be 
fulfilled and their salvation secured under the Hindfi law by other 
means than procuring a lineage. They rely on such texts as Yajn. 
,1. 40, 60 ; III. 190, 204, 205 ; Manu V. 159. 
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in metaphysical subtilties, (a) some are too obtuse to realize 
the future at which others shudder ; but for the most the 
pressure of a social opinion pervaded everywhere .with 
these ideas, moulds their desires (h) and defines their 
spiritual outlook and their hopes and fears. In somehow 
acquiring a son the Hind A thinks generally that he is making 
the best of all possible bargains for himself in this world 
and the one to come, (c) 

Various means for supplying a natural deficiency of male 
offspring were devised, or still adhered to the family in its 
gradual consolidation on a permanent type from the looser and 
. grosser associations that preceded the dawn of civilization. 
Amongst these expedients Adoption, when first admitted, 
seems to have been received with but doubtful favour, (d) 
The levirate and the appointment of a daughter in one or other 
of the forms of these institutions must for generations and 
even centuries have been the approved modes of obtaining a 
substitutionary son. {e) Other methods, still less commend- 
able, according to modern ideas, must have had a certain vogue, 
seeing that they are recognized in the sacred Smritis. (/) 
The final survival of adoption while the rival institutions 


(a) See Phil, of the Upanishads, Chape. lY. Y. p. 263. 

(h) For the ceremonies and the mantras or spells to be recited see 
Yishnu, LXXIII— LXXYI. 

(c) See Mann III. 81, 82, 122, 127 ; Coleb. Dig. Bk. Y. T. 270. 

(d) Apast. Pr. II. Pat. YI. Khand. 13, para. 11, positively forbids 
the gift equally with the sale of a child. He does not recognize the 
substitutionary sons. He condemns vicarious procreation, loc. cit. 
para. 7, at the same time indicating that it was common. Medhfttithi, 
much later, contends that there can be no real substitute for the son, 
from whose production, not his replacement, the proposed spiritual 
benefit is to be derived. See Datt. Mim. Sec. I. 36, and comp, the 
alternative rendering of Gaut. IX. 53, quoted under Yasish. XII. 8. 
This would forbid leaving the family of birth to join another by 
adoption. 

(e) See Coleb. Dig. Bk. V. Chap. lY. Sec. III. Arts. I. and II. 

(/) See ex. gr. the quotations in Coleb. Dig. loc. cit. Sec. lY. 
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perished is a mark of its greater suitableness to the moral 
sensibilities and needs of a society gradually advancing in 
refinement, yet clinging always to the traditions of the past. 
The field is here still encumbered with the remains of fallen 
structures which have engaged a good deal of the atten- 
tion of the native authors. These have only a partial and 
occasional infiuence on the law of to-day, but some obser- 
vations may be necessary in order to place Adoption in its 
proper historical relation to the rival, and no doubt older, 
institutions, which in the end it has supplanted and extin- 
guished. 

It is possible to trace in the Vedic literature (a) some 
indications of the appointment of a daughter to produce a 
son, not for her husband but for her own father. (6) This 
and thelerirate (c) maybe regarded as having in the Vedic 
period almost completely filled the space now occupied by 
adoption, {d) It is impossible to suppose that a subject 
of such importance as adoption, so stirring to the feelings 
of the religious, and so calling for ceremonies and sacred 
ministrations, should not have been frequently mentioned if 
in fact the institution was generally recognized when the 


{a) It is necessary to go back so far to find the root of this as of 
nearly all existing Hindd institutions. See Whitney, Or. and Ling. 
Studies, 1st Series, pp. 101 ss. 

(&) Mixller, Rigveda, vol. 1. p. 232; Transl. Tag. Lect. 1880, p. 
249. 


A passage quoted in Muir’s Sansk. Texts, vol. V. p. 459, makes 
it plain that the young widow of the Vedic period sought the society 
of her brother-in-law just as amongst the Jews. {See above, p. 420.) 
The frequent references to the same custom in the Smritis have 
already been noticed. {See above, p. 417 ss.) 

{d) Above, p. 417 ; Rig Veda, X. 40, referred to above, p. 289. The 
Vedic passage apparently insisting on a really paternal relation as 
the condition of celebrating certain sacrifices has to be explained 
away in the Datt. Mim. Sec. I. 44. 
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hymns were composed, (a) Yet that it was creeping into 
existence may be inferred even from the exhortation against 
it as incapable of supplying a deficiency of begotten 
ofispring. (6) 

The levirate, as a means of raising up issue, became in the 
course of time disreputable amongst the Brahmans (c) or 
at any rate somewhat discredited. It is by Manu made 
one of the reproaches of king Vena, who appears to have 
strongly resisted the pretensions of the Brahmans, that he 
made this practice fit only for cattle^^ a law for men. (d) 
Yet a few verses later the institution in a modified form is 


(а) The myth of Sunahsepa’s giving himself to Visv&mitra, who 
already had a hundred sons, is referred to in the Big Veda, but it 
is evidently not recognized as a part of the social system. Nor is it 
connected by any chain of natural development or deduction with 
adoption. A mere casual and partial similarity does not under such 
circumstances indicate derivation. Suuahscpa it appears must have 
already uttered mantras and must therefore have been initiated. 
Hence it is said arises an authority for the adoption of a son whose 
samsk5.ras have been completed in another family. When history 
admits the legend, logic may accept the inference. 

In the comparatively late Yajur Veda there is an instance in the 
story of Atri of a man’s giving away all his children and in place of 
them adopting a religious ceremony. Such myths sprang merely 
from the unchecked play of invention. Taken seriously as examples 
for imitation they would warrant what the law strongly condemns, 
needless adoption and parting with all sons. The story of Manu’s 
appointment of a daughter though he had sons, Coleb. Dig. Bk. Y. T. 
216, is not by any one held to validate a similar appointment now, 
nor is Pandu’s liberal acceptance of his wife’s children a pattern for 
a less meritorious generation. See Coleb. Dig. Bk. V. T. 301 Comm., 
T. 273 Comm. A further pitch of imaginative license is reached in 
the story of Daksha’s appointing his fifty daughters and giving 
twenty-seven to one husband. See Coleb. Dig. Bk V. T. 222. 

(б) See the passages cited by Zimmer, Altindisches Leben, p. 318 ; 
and comp. Eig Ved. I. 124, 126. 

(c) Above, p. 418; Manu Y. 161, 162. 

(d) See Muir, Sansk. Texts, Yol. I. p. 297 ; Manu IX. 66. 
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fully recognized, (a) and a sonless woman it is admitted 
might be legally authorized to take a substitute for her 
husband, {b) Thus the ruder arrangements of ahalf-savage 
time (c) stand recorded side by side with higher conceptions 
still struggling for admittance. The higher cause prevailed^ 
but its supremacy is even now not completely established 
amongst the primitive tribes, {d) Amongst the higher castes 
the older notions are virtually obsolete, yet in the law 
books we find rules still based on them with more or less 
of artificiality, (e) These instances of adjustment must be 
taken rather perhaps as proofs of the strong conservative 


(а) Manu IX. 69, 70 ; comp. Guut. Ad. 28, para. 19 ; Vasish. Chap. 
XVII. para. 11; Vishnu Chap. XV. para. 3. 

(б) Manu IX. 147, 159, 161; Baudh. Pr. II. Kand. 2, para. 12. 
Not only could a wife be borrowed, but a Brahman might be hired, 
as well as a relative called in, to supply a suspected defect on the 
part of the husband desirous of offspring. See the passage quoted 
Datt. Mim. § V. 16. Various bargains could be made between the 
father and the quAsi father ; see the texts, Ooleb. Dig. Bk. V. T. 213, 
214, 217, 236. 238, 240, 241, 244, 252. 

In the passage quoted Datt. Chand. Sec. III. 9, it is provided that a 
son begotten on the widow by a brother of the deceased husband is to 
be regarded as a son of the latter only. He is to take precedence as 
heir over sons begotten by the deceased on other men’s wives. As to 
these see Gautama, quoted Ooleb. Dig. Bk. V. T. 266. The Brahma 
Pur Ana, quoted ib. T. 217, would, taken without the gloss, reverse 
the order of succession. 

(c) Polygamy, though the indications of it in the Vedic hymns 
are not frequent, is yet referred to, see Muir’s Sansk. Texts, Vol. V. 
p. 458 ; Zimmer, Altin. Leb. 324. The seclusion of women seems 
from other Vedic passages not to have been practised. It is prob- 
able that under such circumstances a considerable license of manners 
prevailed, and of this there are several indications. Wilson, Rig 
Veda, 2, xvii. ; Zimm. ojp. cit, 332, 334. 

(d) See above, p. 375. 

(e) Doctor Burnell, Introd. to theMAdhavlya, says : Indian jurists 
never attempted to record such merely human details” as those of 
local custom, but the perusal of such a work as the Vyav. MayAkba 
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tendency of learned men building on sacred foundations, 
than as the real grounds of customs which had an obvions 
recommendation in their fitness; but they give a peculiar 
turn to the reasonings on some points of the chief authori- 
ties which has had a palpable influence on the development 
of the practical law. 

As an example of this, reference may be made to the rule 
that the place as heir of a member of a family disqualified 
by some personal defect may be taken by a son begotten 
either by the man himself or by a kinsman on his behalf, (a) 
The specific mention of these substitutes is held by the 
MitS.kshara (6) to exclude a son adopted by a man himself 
disqualified for inheritance, and the Smriti has probably 
come down from a time when the family might refuse to 
accept any one not actually born in it under arrangements 
which provided that a child thus born shared the common 
ancestral blood, (c) 

Another instance is the reference by some authors of the 
right of a widow to adopt a son without express authoriza- 

can leave no doubt that the commentators were no more independent 
than other human beings of the moral medium in which they lived. 
An ingenious and laboured interpretation not infrequently leads 
merely to a corroboration of what custom had already made law. 

(а) Mit. Chap. II. Sec. 10, para. 9. 

(б) lb. para. 11. 

(c) There was no such thing as a repeal of a Smriti law. See above, 
pp. 54-56. As the sacred writings were inspired all had authority, 
and when they clashed had in some way to be reconciled by interpreta- 
tion {see Mann II. 12-15). Here the precise rule prescribed for the 
particular case is declared by Vijnanesvara to override the more 
general law of replenishment of the family, and the rule has been 
preserved, though its effect now is to prevent disqualified persons from 
supplying their own places at all, comp. pp. 54, 55, above; The 
Collector of Madura y. Muttu ’Ramalinga Sathupathy, 12 M. I. A. at p. 
435, and S. C. 2 M. H. C. E. at p. 231. It is a canon of construction 
that when there is a general rule a special one of possible narrower 
scope is to be interpreted so as not to deprive the wider rule of 
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tion to the duty in former ages of raising up seed to her 
deceased husband by an appointed relative, {a) And as this 
function was assigned to the brother or other near kinsman, 
so he, it was said, was the person to concur in an adoption 
by the widow, without which such an adoption could not be 
valid, (b) The Privy Council refused to admit the analogy 
as affording more than ^‘an explanatory argument for an 
actual practice,^^ (c) and placed the necessity for kinsmen^s 
assent upon the ground of “the presumed incapacity of 
women for independence/^ but the logical method pursued 
by the native writers referred to and adopted by the High 
Court of Madras in this case is extensively applied in the 
Hindd law. {d) 

It is only necessary to read the Smritia with a little care 
to perceive that something like a Spartan indifference to 

its ) 2 jeneral operation. See Datt. Chand. Sec. V. 27. This is equally 
a rule of the English law ; sae Oo. Litt. 299 a, and Ebbs v. Boulnois* 
L. JR. 10 Ch. A. at p. 484. The apparent contradiction is got rid of 
by a limitation of the one or the other rule as to persons, time, or 
place of operation. 

(nj See Collector of Madura v. Srimatee Muttu Ramalinga Sathu^ 
pathy, 2 M. H. C. K. at pp. 2i:3, 221, 222, 224, 226, 230. 

(6) Ib. 

(c) S. 0. 12 M. I. A. at p. 441. The Saipskara Kaustubha argues 
that a woman’s necessary dependence does not disqualify her for 
adopting, but it does not decisively dispense with the assent of 
kinsmen, though these may incur damnation by wrongly withholding 
it. The construction given by the 6astris (above, p. 864) is subject 
to this qualification. 

(d) The principle of development on which, as a formulated scheme, 
the whole law of adoption rests, is strongly insisted on at 2 M. H. 
0. R. 227. The Judicial Committee at 12 M. I. A. 441, say that “as 
a ground for judicial decision these speculations are inadmissible 
the force of any doctrine depends on its reception. (Jft. p. 436.) But the 
character of the doctrine is sometimes virtually conclusive for or 
against its admissibleness, and the view expressed by the High Court 
may derive some support from the dicta of Lord Wensleydale in 
Morehouse Y. Retmell, 1 Cl. & Fin. 546, adopted by Willes, J. in the 

111 u 
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mere sexual purity (a) prevailed amongst the Hindfis 
whose habits and ideas are recorded in these ancient 
compositions. (6) In discussing the punarbhft (twice- 
married woman) and the svairini (faithless wife) Narada 
shows that irregular relations were common. The chief 

Tagore case, L. B. Suppl. I. A. at p. 68. On the other hand in B>eg. v. 
Bertrand, L. R. 1 P. 0. at p. 620, it is said that the Courts cannot make 
that law which the Legislature or usage has not made so. This is 
quoted and approved in Reg, v. Bunean, L. R. 7 Q. B. D. at p. 200. 
In Dalton v. Angus, L. R. 6. A. C. at p. 812, Lord Blackbume recog- 
nizes fictions as a beneficent usurpation, departure from which would 
be as great a usurpation by the Courts. That even principles quite 
foreign to the Hindfi law may thus obtain reception and react on the 
whole system appears from the discussion above, p. 020 ss. See Suraj 
Bmsee Koer^s case, L. R. 6 I. A. at p. 102. 

(a) Vishnu, Transl. XV. 27, and Note. See McLennan, Studies in 
Anc. Hist. p. 178. For the legend of Vasishtha, called in to his 
aid by King Saudasa, see Coleb. Dig. Bk. V. T. 22i\ Comm. The 
controversy pointed at in Vasishtha, Chap. XVII. paras. 6 
8s. shows very clearly that in his time it was still an 
open question, whether additions to a family might not allowably 
be obtained by the aid of an outsider. Vasishtha expresses no 
decided view. The puritan Apastamba (Pr. II. Pat. 0, Khaiid. 13, 
paras. 6. 7) ascribes the son thus obtained to the real father, but the 
Vedic G&tlA quoted by him necessarily implies that procreation 
by deputy was very common. Manu, IX. 51, ascribes the offspring 
to the woman’s husband, comp. V. 162. He recognizes, IX. 162, 
that a man may have two heirs, one only of whom was begotten 
by himself, and takes it as of course that a child of an unknown 
father belongs to the master of the house in which he is born, 
V. 170; see above, p. 879 note (6). An indication of the same ancient 
usage is- to be found in the Buddhist law, published by Mr. Jardino, 
Judicial Commissioner of British Burmah. In Chap. II. Sec. 89, it 
is said that where a daughter disapproving of the husband chosen for 
her by her parents gets a son procreated by another man, such a one 
, is recognized as a Khettadza (i.e. Kshetraja) son. This part of the 
Burmese law has obviously been introduced from India, and probably 
reproduces more archaic rules in many instances than those that 
have been preserved in India itself. 

(5) The capture of brides by force or pretended force was common. 
It is noted of a blind daughter that any wooer may carry her off, and 
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care manifested is as to the ownership of the children, 
which is said to belong to, him who has begotten 
them, if the husband has sold his wife^s embraces, (a) 

no one hurl a javelin at him. Muir’s Sansk. Texts, vol. Y. p. 458 ; comp. 
Manu, III. 33, 3i. In Baudhayana, Pr. IV. Adh. I. para. 15, it is 
said that an abduction gives no marital right. The ** mundium’’ 
jealously guarded by early European law was a corrective of the 
rough wooing of capture. It is found insisted on in the “ Vagaru 
Dhammathat,” translated from P41i by Dr. Forchhammer ^ but the 
law is evaded by three successive elopements. 

The passage quoted from the Atharva Veda in Muir’s Sansk. Texts, 
vol. I. p. 280, seems to indicate that Brahman women were sometimes 
taken from their husbands by powerful men. It shows also that 
Brahmans married the wives or widows of Bajanyas and of Vaisyas. 
In such a case the Brahman is to be regarded as the only real hus- 
band. See Zimmer, Altin. Leb. p. 326. Such practices are far re- 
moved from the Bralimanical usages and ideas of the present day. 

(a) The purchase or hiring of another man’s wife to procure off- 
spring for oneself is authorized by the texts of N&rada, quoted in 
Colcb. Dig. Bk. V, T. 342, 343. See also T. 257, 264, 265 and 
Comm. The prevalence of such a custom affords the readiest 
explanation of the illegality of the adoption of a sister’s or a 
daughter’s son. The adopted is “a reflexion of a begotten son.” 
The conditions of legality in the case of the begotten son adhere 
therefore as far as possible to his representative- Now when a 
sonlcss man leased another’s wife to provide him with offspring,, 
it was impossible that he should take his own sister or daughter : 
incest was abominable, while other immoralities had not yet 
assumed that character. When adoption took the place of pro- 
creation an imitation of nature was still kept up, and she who 
could not be to a man the actual mother of a begotten substitu- 
tionary son, was not allowed to be mother of his substitute the 
son given in adoption. 

The Dattaka Mimdmsd, Sec. V. 16 ss. places the prohibition on 
the ground that a man could not be called in to procure a son for 
the husband of his own daughter or sister. The statonient is of 
course quite true. The one form of license even with its limitation 
is as revolting to modern ideas as the other. Of the two it seems more 
reasonable to trace the rule to an extension of the fiction of a 
natural relation in the adoptive father’s own family rather than to 
limitations on the replenishment of another family. The Roman 
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bnt otherwise (a) to the husband. Vasishtha (6) calmly 
deals with the case of a woman who, having left the husband 
of her youth to live with another, afterwards returns to his 
family. She stands on the same social footing as a widow 
remarried in the family she joins, (c) 

It is not amongst people of such habits and ideas that 
we can look for the delicacy which now characterizes the 
relations of the sexes in advanced communities. The gra- 
dual abolition of the grosser means of supplementing a 
family in favour of the system of adoption is itself a striking 

law said “Adoptio demum in his personis locum habet in quibus 
etiam natui^a potest habere,” Poth. Pand. Li. I. Tit. YII. § XYI. ; 
and the Hindu law of adoption presents many instances of the influ- 
ence of the same principle, as in preventing a man’s adoption of one 
older than himself, and whom therefore he could not possibly have 
begotten, and adoption by an immature girl who could not be mother 
of the representative son. See Steele, 388, 44, 48. 

(a) Hence tho story of Pandu in the MahabhUrata, quoted Coleb. 
Dig. Bk. V. T. 273, Comm. There was much controversy on the point, 
as may be seen from Coleb. Dig. Bk. Y. T. 253 Comm., and many 
other passages. 

One of the laws of the Alamauni provided that where a man had 
carried off the wife of another he was to pay a flne to the husband. 
If the captor took her to wife while the fine remained unpaid any 
child resulting from the marriage before the fine was paid was to 
belong to tho former husband. So as to the children of a- daughter 
taken without the raundium or guardianship being acquired from 
her father, see Canciani, Leg. Barb. vol. II. p. 335. 

(5) Chap. XYII. 19. 

(c) Along with general censures of adultery (Manu IX. 30) there are 
in Manu (YIII. 352, ss.) and the other Smyitis (YUjn. I. 72, 74 ; comp. 
Yishnu XXXYII. 33,) such indulgences allowed as show that caste 
was thought much more of than mere chastity. Girls are indeed 
encouraged to fornication with men of high class. (Manu VIII. 366 ; 
comp. 2 Str. H. L. 162, and p. 376 supra.) The penalties provided are 
for the insolence of those who connect themselves with members of 
a class different from their own, (Yyav. May Chap. XIX. para. 6,)— 
in the case of men with their superiors (Manu YIII. 374 ss), in the 
case of women (Manu YIII. 371) with their inferiors. To the same 
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evidence of progress in civilization. The appointment of 
a daughter held an intermediate place between this and the 


effect is Narada. (Pt. II. Chap. XJI. Sdtra 78; Vyav. May. Chap. 
XIX. para. 11; comp. 2 Str. H. L. 167.) The object of the restric- 
tions and the indulgences was to maintain the lordly superiority 
of the twice born (Manu III. 155, 156, 178 ; IV. 80 ; V. 104* ; X. 317, 
319 ; XI. 84, 101 ; XII. 43), and to prevent their corruption (Manu V. 
89 ; VIII. 363 ; IX. 7 ; Coleb. Dig. Bk. IV. Ch. I. T. 8, 77, 78, 79, 83) 
through the infusion of low-caste blood ; the sons being supposed to 
partake more largely of the nature of their fathers (Manu, III. 49 ; 
IX. 9, 32, 35, 36 ; X. 5, 12, 30, 64, 67, 72 ; Ydjn. I. 93). 

The notion that male offspring partake more largely of the father’s 
nature, and female offspring of the mother’s, has been widely enter- 
tained : sne ex. gr. Lucr. De Nat. Rcr. IV. 1229 — 1232, Ed. Munro ; 
and the denunciations of adultery that occur rests on its tendency to 
confuse caste, and to deprive the manes of the true ancestors of their 
due offerings, — a privation regarded as a great though undefined 
calamity. See Thomson’s Bhagavadgit&, p. 7. Vasishtha says (Chap. 
XX VIII. 1 — 9; Chap. V. 1 — 4.) that a woman is not by unchastity 
made more than temporarily impure. (So Yajn. I. 72.) She im- 
parts no taint of sin during dalliance, and is not to be cast off by 
her husband for any impurity. A tradition preserved in the Maha- 
bharata commends king Mitrasaha for accommodating the sage 
Vasishtha with his wife Damayanti. 

In the case of unmarried women the state of feeling may be gathered 
from the functions assigned to the Apsarases in the Vedic heaven 
(see Muir, Sansk. Texts, vol. V. pp. 307, 308, 345, 430; vol. IV. 
p. 461.) Manu’s approval or permission of a sacrifice of modesty to 
a man of higher class (Manu VIII. 364) is reproduced in the Pfi.li law 
books of the Burmese. See Notes on Buddhist Law, III. Sec. 140, 
p. 14. And that some men had no troublesome sensitiveness about 
their wives’ chastity is plainly indicated (see Vas. XIV. 6 — 11). 
The Taittiriya Brahmana gravely explains the character of the re- 
ward given for sexual association, and the sage Y&jnavalkya (II. 290, 
292) provides against cheating on either side. With “Ddsis” or slaves 
not secluded, Narada thinks connexion innocent (Ndr. .Pt- II • Chap. 
XII. paras. 78, 79), and he treats the ornaments of courtesans as 
exempt from seizure like the instruments of musicians, as the means by 
which they gain their livelihood. This way of regarding the subject 
has come down to modern times, and not to go farther Nilakantha in 
the Maydkha ranks courtesans with the members of other business 
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coarse materialism of the earliest modes of substitution, (a) 
It is no longer recognized, (b) but traces of the institution still 
remain in the existing law. From it on the one hand has 
been derived the right of succession of the daughter and the 
daughter's son, ((!) while on the other it is connected with 
the fitness of a daughter's son for adoption. As an imitation 
of a real son the adopted son ought to be born of some woman 
whom the adoptive father could have married, (d) This excludes 
the son of a daughter, and such is the law generally 
received amongst the higher castes, (e) but amongst the 
lower castes sub-divisions of the great SAdra class almost 
everywhere, and amongst some of the higher castes by their 
customary law, the daughter's son is deemed fit for adoption, 
and even the most fit on account of the place he might 
formerly have taken as a son by appointment, as well as of 
the blood connexion on which the system of appointment 
itself was founded. (/) 

The passage of Vasishtha (^) which directs that a man 
desiring to adopt shall make his selection from amongst 

associations. (Vyav. May. Chap. XVII. 2; Chap. XIX. 10, 11; Chap. 
XXII.) The sisterhoods of dancing women must hence be deemed nob 
wholly foreign to the Hindu system as it was, though that system 
contains within itself the means of a gradual purification correspond- 
ing to the advance in moral and social refinement manifested in the 
adoption of higher standards in the customary law. 

(а) Coleb. Dig. Bk. V. T. 295, 296, 304. 

(б) Vyav. May. Chap. IV. Sec. IV. para. 46. 

(c) See above, pp. 84, 429 ; BMtc Ndndji v. Sundrdbdi, 11 Bom. H. 
C. El. at p. 274. 

(c?) See above, p. 883, note (a). 

(e) See Datt. Mim. Sec. II. 74; Vyav. May. Chap. IV. Sec. V. 
para. 11. 

(/) Datt. Mim. Sec. II. 74, 93, 105, 107, 108 ; comp. Vishnu XV. 
47 . 

(g) Chap. XV. para. 6 ; Datt. Mim. II. 15, 75. 
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near relatives, and for choice take the nearest, (a) is so 
obscurely expressed as to admit of various interpreta- 
tions. (fc) How the ingenuity of commentators has been 
exercised upon it may be seen in Colebrooke^s note to the 
Mit. Chap. I. Sec. 11, para. 13. The Sainskara Kaustubha,(c) 
and the Nirnaya Sindhu, {d) construing the direction most 

liberally, approve the adoption, failing a sagotra sapinda, 

/ 

of a daughter's or a sister^s son. (e) The Sastris, following 
the Vyav. MayAkha, (/) are almost uniformly opposed to 
this, except in the case of Sildras. ([/) They rely on the 
impossibility of a real paternal and filial relation between 
the fictitious father and a son so born ; and the decisions 
in Bombay must be considered perhaps to have confirmed 
the SAstris^ view, (h) but the customary law seems in a 


measure at least to have been represented by the doctrine of 
the two works referred to. (i) These were no doubt written 


under the influence of ideas which shaped the customary 


law, and they afford an example in their divergence from 
the more generally received authorities of parallel growths 


(a) This is not compulsory now, see Sreemati Tima Dayi v. Gokool 
Ananddds Maha'patra, L. E. 5 I. A. 40, 51, unless for jSombay a 
special local law is constituted by the Vyav. May. Chap. IV. Sec. V. 
paras. 16, 19. This does not seem to be admitted by the S^tris. 
See below, Sec. 4. 

(5) The Datt. Mim. rests on a passage of 6aunaka. See D. M. Sec. 
II. 2. 

(c) Sec. III. pp. 456, 47a. 

(d) Sec. III. p. 63a. 

(e) This is opposed to the Datt. Mim. Sec. II. 32, 33, 74, 95, 98, 

102 . 

(/) Chap. IV. Sec. Y. para. 36. 
ig) See ex. gr, above, p. 434. 

[h) Gopal Narhar Safray v. Hmmant G., I. L. R. 3 Bom. 273, 
298 ; Sriramalu v. Bamayya, I. L. R. 3 Mad. *15. 

(f) Steele, L. 0. 44, 46, 183; 2 Str. H. L. 101. See Gopal Narhar 
V. Hanmant G. Saffray, Bom. H. G. P. J. 1881, p, 175 ; S. C. I. L. R. 6 
Bom. 107. 
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of doctrine springing from tlae same original source, yet 
talking quite different lines of development according to the 
medium in which they were placed. The real nearness of 
the daughter's son once procured ready acceptance for the 
doctrine of appointment, and this in its turn has facilitated 
the admission of the daughter’s son as fit for adoption. The 
Sdstra had however to be interpreted accordingly, and this 
interpretation setting aside the ordinary doctrine of a neces- 
sary difference in the families of birth of the real mother 
and the adoptive father paved a way for the admission of the 
sister^s son. (a) In the South of India the Brahmanical law 
was for the most part apparently accepted only with this 
qualification, adapting it to previously existing customs, as 
in the case of marriage between the children of a brother 
and a sister rejected by the stricter law of the North, but 
allowed in the South, because it could not be prevented. (Z>) 

The appointment of a daughter appears to have been 
conceived in two ways. According to the one the appointed 
daughter herself took the place of a son, (c) and then her 
son naturally succeeded her by representation. She was 
given for inheritance the place of a male, a place as a source 
of further succession, such as the Vyavahara MayAkha as- 
signs her in the devolution of property not included amongst 
the special varieties of stridhana. According to the other 
conception she was merely tbe instrument by which an heir 
to her father could be produced in the person of her sou. (d) 
Vasishtha places the appointed daughter third amongst the 

(а) The sister’s son was amongst many of the aboriginal tribes 
heir to his uncle, see above, pp. 283, 287 ; and as adoption became re- 
garded as necessary to heirship he would thus appear to the lower 
castes the most fit for adoption. Amongst the higher castes such 
adoptions are probably imitations suggested by natural affection, 

(б) Baudh. Pr. I. Adh. 1, Kand. 2, para. 3 ; comp, supra^ pp. 7, 156. 

(c) Coleb. Dig. Bk. V. T. 203, 204, 215, 216 ; Vasish, Chap. XVII. 
para. 16. See Dr. Biihler’s note ad loc, 

(d) Vishnu, Chap. XV. paras. 4 — 6. The two senses of putrik&- 
putra are dwelt on in the Vyav. May. Oh, IV. Sec. VI. para. 43. The 
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flubsidiarj sons, and he says, (a) It is declared in the Veda, 
a maiden who has no brothers comes back to the male ances* 
tors, returning as their son/' In Manu IX. 127ss, the 
transition may be observed to the second conception. The 
daughter, it is said, meaning the appointed daughter, is a 
man’s heir failing a son, and as a woman's daughter usually 
takes the property given to the mother at her marriage, so 
in the particular case of the appointed daughter her son 
takes the property of his maternal grandfather through her. 
That her right is deemed the prior one appears from verse 
134}, in which it is said she takes equally with the after- 
begotten son of her father, and from v. 135, which on her 
death without a son gives the property that has devolved 
on her to her surviving husband. Yet in verse 136 it is said 
that by the son whom she produces the maternal grand- 
father becomes in law the father of a son: (b) let that son 
give the funeral cake and possess the inheritance." This 
seems to make a subsidiary son of the grandson by the ap- 
pointed daughter; but again in verse 139 this grandson is 
placed on the same footing as a son’s son, which implies an 
intervening right through which his own is derived and a 
consequent precedence of his mother, Apastamba makes no 
provision for appointment, or for the succession of a widow. 
He hesitatingly admits the daughter on failure of other 
heirs, (c) Gautama recognizes the son of the appointed 
daughter but not the daughter herself, {d) Vishnu has a 


institution, though continued in some places down to modern times, 
is distinctly excluded by Ntlkantha from the law of the present day. 
Vyav. May. loc. cit, para. 46. 

(a) Sec. 16. 

(b) Colebrooke, Dig. Bk. V.T. 207 says sire of a son’s son,” pro- 
bably from a different reading. See also T, 209, compared with 
Manu IX. 131. 

(c) Pr. II. Pat. 6, Khand. 314, SOtra 4. 

(d) Chap. XXVIII. Satra 33. He gives him only the tenth place, 
which is explained or explained away by Haradatta ad loc, and 
&nesvara in the Mit. Chap. I. Sec. XI. para. 35. 
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similar rule^ (a) to which he adds one providing for the 
daughter's succession as such after the widow, (b) BaiidhS,- 
yana (c) also recognizes the appointed daughter's son, but 
not the daughter, as a subsidiary son, to whom he assigns 
the next place after the son lawfully begotten. In his list 
the adopted son comes fourth. 

By the time when the Mitakshara was written the 
daughter's right as heir had gained general recognition 
apart from her ap{X)intment.(d) As putrika-putra her place 
is speculatively recognized, (e) but as secondary to that of 
her son bom under the prescribed condition. She no longer 
enjoys an equal right with her own after-born brother as in 
Manu, and her son ranks but as a subsidiary son, equal, as 
Visvesvara says, to a lawfully begotten son in the absence 
of such a son, but inferior in being one degree more distant 
from the propositus. (/) 

The son by simple adoption had in the mean time been 
gaining a greater and greater preference to the other sub- 
stitutionary sons. When traversing a wide interval we pass 
from the Vedic period to that of the Smritis, (g) we find 

(a) Chap. XV. SCtra 4. 

(b) Chap. XVII. S6tra 5. 

(c) Pr. II. Adh. 2, Kand. 3, Sutras 15, 31. See Coleb. Dig. Bk. V. 
T. 213, and Comm. . 

(d) Mit. Chap. II. Sec. II. para. 5. See the Utpdt case, 11 Bom. JBL 
C. B. at p. 274. 

(c) Mit. Chap. I. Sec. XL para. 3. 

{/) The appointed daughter’s son, superior to his own mother 
as heir to her father, had almost a counterpart amongst the Greeks. 
The heiress given in marriage by her father transmitted to her 
son a right of succession to her father which excluded herself and 
her husband, though, failing sons, she was capable of inheriting. 
See the seventh and ninth speeches of Isaeus, translated by Sir 
W. Jones in his works, vol. IX. pp. 188, 200 and 226, 231, with the 
summary of the Attic laws prefixed to the collection. The son born 
under such an arrangement appears to have been capable of taking 

both estates unless he had brothers. See Dem. adr; Makart ; Secs. 
12, 13, 14. 

Above, pp. 25 ss* 
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adoption recognized, bat still in a comparatively subordinate 
rank, as a means of continuing the family. It is mentioned 
along with the appointment of a daughter, the levirate and 
other means of procuring offspring, in all the principal 
compilations whose precepts on this subject have been 
preserved. The different relative places assigned in these 
works to the different kinds of sons are due probably to 
the several modes of affiliation having come into vogue in 
different families or tribes long before any methodical 
classification of them was attempted. A reference to some 
vague principle or a mere convenience in enumeration 
determined the order of the sons in the earliest lists. In the 
later ones contained in such systematic compilations as Mann 
and Vasishtha the different . kinds of sons are divided into 
those who are kinsmen and heirs, and kinsmen without being 
heirs, (a) Several lists are given in Colebrooke^s Digest, Bk. 
V. Chap. IV., Sec. 1, and in the Viramitrodaya, Chap. II. 
Pt. II. 

The kinsmen not heirs are described by the Mitakshara (&) 
as not heirs to collaterals. To their fictitious fathers they 
are in their turn equally heirs as the other substitutionary 
sons, (c) The place of the several kinds of sons in the one 


(a) See ex. gr, Gautama, Adh. 28, paras. 29 — 32. This Smriti 
assigns the third place to the adopted son, making him a kinsman 
and heir, while the son of an appointed daughter stands tenth, and 
amongst the kinsmen without heirship. 

{b) Chap. I. Sec. XI. p. 30. 

(c) It seems probable from the rule evidently derived from the 
Hindd law, still preserved amongst the Burmese, that the “ sons not 
heirs’* were originally not heirs to their ceremonial father. They may. 
have been taken merely to perform the indispensable exequial rites, 
as they seem to have had in competition with the other class no 
higher right than the illegitimate son ; a right to what the father 
gave them. See IKTotes on Buddhist Iiaw by J. Jardine, Esq., J udicial 
Commissioner in Burmah, Part V. Chap. II. Sec. 85. The dharma- 
putra or ceremonial son, appointed merely to perform exequial rites, 
not taking any share in the estate, is a still existing institution, Steele, 
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or the other class differs in different Smritis. (a) It is pro- 
bably impossible to find any better ground of reason for 
the variances than that assigned by Vijnanesvara, who says 
that precedence must be determined by the character of the 
subsidiary son. (6) Visvesvara in the Subodhini says that 
Manuks list is a mere loose enumeration not aiming at a pre- 
cise regulation of priority, and that the same observation 
applies to the other Smritis in which a similar apparent classi- 
fication occurs. 

This grouping of the several kinds of subsidiary sons in 
two classes with important differences of rights does not 
occur in the Smriti of Yajnavalkya on which the Mitilkshara 
is founded. The task of the native expositor was thus 
made easier, since taking YAjnavalkya as his guide, he con- 
strued the other Smritis with reference to this as the chief, 
but it forced him to go to other sources for the determina- 
tion of the right of an adopted son to succeed collaterally, (e) 
This is established on the authority of Manu, (d) in whose 
list, as well as in Baudhayana^s, (g) the adopted son is placed 
in the higher class of sons and heirs. (/) 

Yajnavalkya, II. 129 — 183, enumerates twelve kinds of 
sous as capable of continuing the succession in a Hindft 
family. These are; (1) the aurasa or ordinary son; (2) the 


L. 0. 186, 226. The MMhaviya (Transl. p. 21) quotes Vishnu as wholly 
excluding the four classes of sons of unknown paternity in competition 
with the legitimate son, refusing them even the quarter of a share 
allowed to other secondary sons. This passage is wrongly attribut- 
ed it seems to Vishnu, but it may still embody an ancient rule. 

(a) Comp. Baudh. Pr. II. Kand. 2, para. 23, with Gaut. Adh. 28, 
paras. 29, 30. 

' (6) See also Coleb. Dig. Bk. V. T. 277, Comm. ; T. 278, Comm. 

(c) Comp. Coleb. Dig. Bk. V. T. 277, Comm. 

(d) Mit. Chap. I. Sec. 11, paras. 80, 31. 

(e) Baudh. Pr. II. Adh. 2, Kandik^ 3, paras. 20, 31, 32. 

(/) See Coleb. Dig. Bk. V. T. 277, Comm. 
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putrika-putra, or son of an appointed daughter ; (3) the 
kshetraja or son begotten by an appointed kinsman ; (4) the 
gftdhaja, or one furtively produced in the husband^s house ; (5) 
the kauina. the love-child of a damsel taken with her when 
she is married; (6) the paunarbhava, or son of a twice-married 
woman; (7) the dattaka, or son given by his father, by both 
father and mother, or by the mother alone with the father^s 
assentj in his absence or after his death; (8) the krlta, or 
the son bought; (a) (9) the kritrima, or orphan taken with his 
own assent only; (10) the svayamdatta, or son self-given 
either on losing his parents or being abandoned by them ; 
(11) the sahodhaja, or son of a bride pregnant at the time 
of her marriage; (12) the apaviddha, or son cast out by 
his father and mother and taken as a son by a protector. 

It will be seen that in the case of the first six there was 
either an actual connection by blood with the legal father or 
at least a strong probability of it. In the case of the last 
six this connection subsisted if at all only accidentally. 
The son by gift and acceptance stands at the head of this 
second class, and as the gradual purification of manners 
brought the other substitutionary sons into discredit, the 
son lawfully begotten and the son by adoption have now 
become the only ones recognized by the general Hindft law. 


{a) The sale of children by their parents was a recognized institution 
amongst the Romans. The gradual spread of Christian ideas made 
such sales disreputable, bub the attempts to prevent them as illegal 
caused so much infanticide under the form of abandonment, that 
Constantine allowed sales in cases of distress. Justinian, after 
much hesitation, at last prohibited all alienations of children. They 
were still seized and sold by the Roman “ revenue department” for 
some time after private sales had been forbidden. The person who 
preserved an exposed child (on the exposure of infants at 4-thens and 
Rome, eee Petit, Leg. Att. p. 144,) with its parents* knowledge might 
keep it either as a son or as a slave (Maynz, Dr., Rom. § 328), and 
infants might be given in adoption, but arrogation was till a late 
period limited to those who had attained the age of puberty and 
discretion (Tomkins and Lemon, Gains, p. 96.) 
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Thus the HindA law of the present day (a) does not recognize 
the putrikA-putra (6) or any kind of subsidiary son (c) 
except the dattaka, (d) and in some districts the kritrima. (e) 
The latter mode of affiliation is still allowed in the Mithila 
region, (/) but it does not appear to be much in use. (gr) 


(a) See Vyav. May. Chap. IV. Sec. IV. para. 46 ; Smr. Chand^ 
Chap. X. para. 6; 2 Sfcr. H. L. 82; Coleb. Dig. Bk. V. T. 279, 280, 
420, Comm. ; Smriti Chandrika, Chap. X. para. 6. 

{h) It is to be observed that the putrikSi-putra is not found in 
Manu’s list of subsidiary sons, IX. 169, 160. But w. 132 ss. leave 
no doubt that either the appointed daughter herself or else her son 
took the place of a son to the appointing father. Comp. 2 Str. H. L. 
199. 

(c) Many of the smritis allot to the substitutionary sons various 
specific aliquot parts of the father’s estate. All such rules are 
inoperative, the Madhaviya says, in this Kali Yuga. See M&dhaviya 
by Burnell, pp. 21, 22, 24. 

{d) Steele, L. C. 43 ; Datt. Mfm. Sec. I. 64 ; MS. 1633 ; Coleb. Dig. 
Bk. V. T. 280; Vyav. May. Chap. IV. Sec. IV. para. 46. 

(c) Nursing Narcnn v. Blmtton Lull, Sutherland’s Rep. for 1864, p. 
194. As to the Kritrima adoption, see Coleb. Dig. Bk. V. Ch. IV. 
Sec. X. note ; Wooma Daee v. Gokoolanand, I. L. R, 3 Cal. 587 (P. C.) 
S. C., L. R. 5 1. A, 49, referring at p. 51 to Ooman Butt v. Kunhia Sing^ 
3 C. S. D. A. R. 144 ; and see the cases under note (/) infra. 

As to the classes (9) and (10), see Balvantrav Bhaskar v. Bayahai, 
6 Bom. H. C. R. 83 0. C. J., deciding that an orphan cannot be 
adopted, though self-given or given by his brother; Bashettiappa v, 
Shivalingappa, 10 Bom. H. C. R. p. 268 : Subbaluvammal v. Ammakutti 
Ammal, 2 Mad. H. C. R. 129. 

(/) The Collector of Tirhoot v. Huropershad Moliunt, 7 C. W. R. 500 ; 
Mussamut Shibo Koeree v. Joogun Singh, 8 ih. 165; Baboo Juswant 
Singh v. Dooleechund, 25 ib. 255 ; Wooma Daee v. Gokhoolanund Bass, 
I. L. R. 3 Calc. 587 (Pr. Co.) ; Tagore Lect. 1880, p. 527. 

(g) In 2 Str. H. L. 155 ss. there is uninteresting discussion between 
Colebrooke and Ellis on the legality in the present age of the Krita 
form of adoption by purchase. Ellis contends that in the South o-f 
India usage has sanctioned this form, and that the standard authori- 
ties, at any rate in the shape in which they have there been received, do 
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Amongst somo of 'tho lowor castes the levirate still 
prevails {a) as a source of offspring received as legitimate. 
In Orissa the usage, once general, {b) is becoming restricted 
to the lower orders, (c) With these exceptions and those 
arising from the peculiar marriage customs of some of the 
non-Aryan tribes, {d) Adoption may now be regarded as 
the only legal means of satisfying the need of a son when 
natural offspring fails or has perished. 

A Svayamdatta, the Sastri said, was not to be recognized 
in the Kali Yuga, so that though a man of fifty and 
having children might be deemed apt for adoption, yet he 
could not be adopted if his parents did not survive to give 
him away, {e) 


not prohibit it. Sir T. Strange referred the question to the Court of 
Tanjore, and thero thirteen ^dstris were unanimous in pronouncing 
against the validity of such an adoption. In the same discussion 
Colebrooke admits that an appointed daughter may take the place ot 
a son, as provided in the Mit. Chap. I. Sec. II, para. 23 ; but tho 
6astris do not assent to this. They insist that in this Kali Yuga 
“ the competency of any son other than that of the body and one 
given in adoption is repealed,’’ and that tho prohibition extends to 
all the castes. Op. ciU pp. 188, 189. See to the same effect the 
6dstri, ih. p. 82. 

(a) Above, pp. 418 ss. 

(b) Ooleb. Dig. Bk. Y . Chap. IV. Sec. X. note. The practice in- 
Orissa of raising seed to one deceased is recognized by Jaganndtha,' 
Coleb. Dig. Bk. V. T, 300, Comm, ad fin. 

(c) Comp. 2 Str. H. L. 164. 

(d) These have gained a partial recognition in various parts of 
India from the Brdhmans, who in return have imposed their own 
doctrines, and especially that of their own superiority on the classes 
below them. Proofs of these statements in the province of law we are 
now considering may readily be found in such works as Buchanan’s 
Mysore, and W'ilks’s South of India. Mr. Ellis thought that the Krita 
or • son bought was forbidden to Brdhmans only, but he was con- 
tradicted by Coleb. and the Sdstris. See 2 Str. H. L. 149 ss. 

(e) MS. 1765 ; Vyav. May. Chap IV. Sec. V. para. 6. See Coleb. 
Dig. Bk. V. T. 275 j the UaWdj case, 1 Borr. 202 (No. 43); The 
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A section of the Mitaksharfi (a) is devoted to tte subject 
of the Dvyamushydyana, or son of two fathers. As a means 
of reconciling the texts of Manu which allow and condemn 
the procreation of a son by a substitute, (6) Vijn4nesvara 
expounds them as permitting this in the case of a widow 
who has only been betrothed, not in the case of one whose 

Collector of Surat v. Bhirsingji Vaghbaji, 10 Bom. H. C. R. 235; 
Balvantrao Bhaskar v. Bayabai, 6 Bom. H. C. R. 83; Subbaluvammal 
V. Ammakutti Ammal, 2 Mad. H. 0. R. 129. 

The word patra employed in the Smriti passages to express “son” 
eee ex. gr. Coleb. Dig. Bk. V. T. 273, does not properly include an 
adopted son. Hence these passages cannot be literally cited to 
justify the gift in adoption of an adopted son, or generally such a gift 
by a grandfather or other head of the family. Custom conforms to 
these restrictions, as may be gathered from the absence of cases of 
attempted gift of the kind in question in the records of the High 
Courts. Disinheritance is a different thing, and so is separation. 
See St. L. 0. 185; Coleb. Dig, Bk. V. T. 264; above, pp. 583 ss. 
It is the parents or the father who must needs give in adoption, 
and to a father in person or represented by his wife or widow. See 
Coleb. Dig, Bk. V. T. 275 Comm. 

The influence of a growing refinement of feeling is seen in the 
ascription to Vishnu of the text by which the sons of uncertain 
origin were to be excluded from the funeral oblation and succession 
to the estate. See Mit. Chap. I. Sec. XL p. 27, note; Vishnu, Chap. 
XV. ; Datt. Mim. Sec. II. 61. 

The influence of tho older on the development of the newer institu- 
tions is well seen in the story of Sunahsepa on which the Samskdra 
£[austnbba, by a characteristic argument, founds a justification for the 
adoption of a man already initiated in his family of birth. The “ given 
son,” it is said, must include the son “ self-given.” Sunahsepa was 
self-given. It is not to be supposed that he had not been initiated. 
The transaction in his case cannot be questioned, as it rests on Vedic 
authority. Hence initiation does not impede “ self-gift” nor conse- 
quently gift by parents in adoption. The story of Sunahsepa is 
relied on as an instance of a svayamdatta. See Colob. Dig. Bk. V. 
T. 300, Comm., which immediately afterwards pronounces against 
any such substitutionary son in the present age. lb, 

(a) Chap. I. Sec. X. 

(h) Comp. Baudh. Fr. II., Kand. 2, para. 12. 
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marriage lias 1)6611 completed. The brother of the deceased 
husband may beget one son on the widow, who is to be form- 
ally married to him for this purpose, and the son thus 
produced belongs to the husband deceased, unless the procura- 
tor is himself destitute of male issue, in which case or by 

V 

special agreement the son becomes a dvyamushyftyana, 
capable of offering oblations to both fathers and of inherit- 
ing from both. Vijhanesvara thus mitigates the coarseness 
of the ancient rule, (a) 

The raising up of seed in the manner here contemplated 
being disallowed in the present age (b) it is impossible 
that there should be a dvya mushy ayana of the original 
typa But the sense of the term has been extended by 
the commentators on the Mitakshara (^) so as to include 
the only son of one man given in adoption to another on 
an agreement that he shall retain his filial relation to 
the giver at the same time that he assumes it to the 
donee. The Vyavahara Mayfikha fully accepts this doctrine, 
and deals at length with the doable relationships that 
arise from such an adoption, (d) 

The giving of a son as dvyamushyayana is recognized by 
the Judicial Committee as allowed by the existing Hindi! 
law. {e) In the case of an only or eldest son it is said the pre- 
sumption is that his father would not break the law by giving 
him in adoption otherwise than as a son to both fathers. 

This latter kind of adoption would not sever the connection 
of the child with his own family,” ( / ) 

(a) See Baudh. loc. dt ; NArada, Pt. II. Chap. XIII. paras. 14, 23 ; 
and Y&jn. I, 68. 69. 

(&) Datb. Mtm. Sec. I. para. 66, 

(c) See Mit. Chap. I. Sec. X. para, 32, notes. 

id) See Vyav. May. Chap. IV. Sec. V. para, 21 ss. The translation 
of Rao Saheb V. N. Mandlik is here greatly superior to that of Bor- 
rodaile. 

(e) See Wooma Daee^s case, above, p. 894 (e). 

(/) Nilmokdhub Does v. Bishumber Does, 13 M. I. A. at p. 100, 
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The Madras Sadr Court ruled (a) that the dvyS.mushy4- 
yana son is not to be recognized in the present age^ but 
fipom personal inquiries it appears that he is not at all 
unusual in the Southern districts of Bombay. For this 
Presidency the S^stris have held that an agreement may 
be made between the father of a boy and the man receiving 
him in adoption that he shall represent both as a son. (&) 
In a case in which a Brahman had adopted a boy of a gotra 
different from his own it was said that the boy was to be 
regarded as a dvy^mushyayana. As he would be subject 
to certain disabilities in his family of adoption, supposing 
his tonsure had taken place in his family of birth, the S 2 i.stri 
seems to have given him the benefit of a presumption like 
that relied on by the J udicial Committee in th^ case lately 
referred to. (c) 

It follows that for the Bombay Presidency the answer 
given to Sir T. Strange, (d) rigidly limiting succession to the 
aurasa or the dattaka son, cannot be regarded as an 
accurate statement of the law. Steele {e) includes amongst 
the rules of the customary law one to the effect that a boy 
adopted by his father’s brother is to perform the Sraddhas 
of both and to inherit the property of both, subject as to 
his real father’s estate to a prior right of heirship down to a 
brother’s son. This means simply that he is reduced to the 

(а) Oonndmala AwcJiy v. Mungalum, Mad. S. D. A. R. for 1869, 

p. 81. 

(б) MS. 1692 ; see Steele, L. C. 47. In the case of an adoption by 
an uncle the boy inherits from him. From his real father also, failing 
heirs down to brother’s sons, i, e. to his own fictitious relation to his 
real &ther. Ib. This agrees with what Colebrooke says at 2 Str. H. 
L. 121, that the son of such an adopted son belongs to the family 
of his father’s upanayana (investiture) and consequent grotraship. 

(c) MS. 1675. In the Datt. Mim. it seems to be assumed as of 
course that a brother’s only son taken in adoption becomes a son of 
two fathers. See below. 

(d) 2 Str. H. L. 82. 

(e) L. C. 47. 
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rank of a son of his adoptive father ; but the Vyav. May. (a) 
makes him heir to his real father 'immediately on failure 
of other sons, at the same time that he ranks as heir to 
his adoptive father, though subject to be reduced to a 
quarter share by the birth of a begotten son. 

The son of such an adopted son belongs, Oolebrooke says, 
to the family in which the dvyamushy&yana received his 
investiture of the sacred thread. (6) In the Bombay Presi- 
dency the dvydmushy^iyana celebrates the sr&ddhas of both 
fathers, but his son it seems those of the grandfather by 
adoption only, not of his natural grandfather, (c) Whether 
any right of inheritance to the latter passes to him on his 
father’s predecease has not been decided, (d) 

It will be evident from the foregoing discnssion how 
throughout the gradual narrowing of the field of choice 
a sense of the absolute necessity of a son, actual or representa- 
tive, has never lost its hold on the HindA mind, (e) This 


(a) Chap. IV. Sec. V. para. 25. 

(&) 2 Sfcr. H. L. 122. He receives his own investiture in that family. 
Any adoption after investiture is an irregularity which causes the son 
of the person thus adopted to return to his father's gotra, if differ- 
ent from that of his adoptive family. Such an irregularly adopted 
son is called anityadatta. Ib. The adoption would probably not be 
recognized in Bombay. See Steele, L. C, 43. 

(c) This statement rests on oral information as to the general 
practice. As to this however, and the right of succession see Coleb. 
Dig. Bk. V. T. 262, 263 Comm. 

Aa an only son he should not be given, and his succession in 
his family of birth would be excluded by brothers. 

(e) The man of perfect life ought, at the close of his ** householder 
stage, to become a hermit, and hand over his temporal interests to his 
son. See Tiele, Outlines, &c. p. 128. The craving for a son to 
celebrate sacrifices is very widely spread. In China it is said that 
one half the families have adopted children. Only a son less man can 
adopt. Nephews are to be taken by preference. The form is that of 
a sale which may be real or fictitious. See Journal of North China 
Branch R. A. Soc. Pt. XIII. p. 118. 
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oentnd impnise has persisted through erery rariatioii of 
detail and must be recognized as due to the deepestJjing 
principles of the national character* That character is 
xererential, affectionate, and speculative, but always or 
nearly always within narrow limits and with a certain 
meagreness of thought* (a) In the family with its roots and 
its branches extending beyond the present world the Hindi! 
mind has found its appropriate centre of interest, in the 
material perpetnation of the sacra, an intelligible and fit 
connection to their mutual advantage amongst all the mem- 
bers of the family line* (b) To it in its vulgar type an inter- 
change of influence between the seen and the unseen is 
inconceivable except through the palpable connection of 
sacrifices* (c) They are indispensable, as the material chain 
was to Newton for the transmission of physical activity- (d) 
The purpose of the interchange that is sought is not of an 
elevated character, it is not spiritual expansion and enlarge- 
ment of being, (e) but rather such limited and prosaic ends(/) 
as may conceivably be furthered by an bumble type of divi- 
nities. (ff) From the Vedic hymns downwards, boasts of 
sacrifices offered have been made the ground for never-ending 
claims to aid in the sordid exigencies of ordinary life, (h) 
Those of the family the son can best understand ; he by his 


(a) As eaf. ffr. Baudh. Pr. II. Ka^. 14, paras. 9, 10 ; K&nd- 15» paras. 
1 — 5. See Tiele, Anc. Bel. 123. On the mixed intellectual cbaract er 
even of the BrShmanas, see Wbitney, op, cit. p. 68. 

(b) See Gaut. Chap. lY. 30 ss. ; Chap. Y. 3, 5, 9. 

(c) See Thomson’s Bhagavad GltS, p. 7, and note 36. 

(d) iSee Baudh. Pr. 11. Kand. 5, paras. 2, 3, 18; Kand. 9; Kand. 11, 
paras. 2, 3; Kand. 12, paras. 11 — 15; Kand. 14# para. 12; Kan^. 15, 
para. 12. 

, (s) See Phil, of the Upanishads, p. 266. 

if) See :^g. Veda, I. Hymn 9. Apast. Pr. II. Pat. 7, Khand. 16, 
paras. 24, 26 ss, show the former prevalence of animal sacrifices. 

(p) See Philosophy of the Upanishads, pp. 10 ss. 

See 9ig Yeda, I. Hymns 12, 14 ; II. Hymns 4, 12. 
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initiation becomes bom again into tbe unseen family; (a) 
be has tbe traditional formulas and sacred names. Without 
these little or no msiterial good can be hoped for ; failing a 
son by birth a substitute must be foand to gain it ; {b) — 
fertile fields, long life, (c) success in law suits, continuous 
male offspring, (d) and ruin of enemies. The nobler crav- 
ing for an object of special affection, the desire to perpetuate 
one^s name (e) and worldly influence, (/) the wish to 
educate a youth who may rule a chiefs subjects kindly, — all 
these motives no doubt operate on occasion with more or 
less strength in inducing adoption, but the persistent cause 
and basis of the institution is the conception of spiritual 
gain, (g) an other- worldliness of a special variety. (A.) 

(а) Manu II. 172. 

(б) Capable therefore of gaining it or of receiving the requisite 
qualification by (tonsure and) the sacred thread. 2 Str. H. L. 100 ; 
Ooleb. Big. Bk. Y. T. 273 Com. ; Lakshnappa v. Bdmdva, 12 Bom. 
H. 0. R. 364. 

(c) Baudh. Pr. II. Kand. 14, para. 1 ; Pr. IV. Adh, II. para. 11 ; 
it. Pr. II. Pat. 7, Khand. 16, paras. 7 ss. 

(d) Manu III. 262, 263, 277 ; Vishnu LXXVIII. 9, 19. 

(e) See Apast. Pr. II. Khand. 24, para. 1 ; Datt. Chand. Sec. I. 3. 

(/) Coleb. Dig. Bk. V. T. 312. - 

(g^) Coleb. Dig. Bk. V. T. 304, 313. 

(h) “ Fathers desire offspring for their own sake, reflecting * this 
son will redeem me from every debt whatsoever due to superior and 
inferior beings.*’* N&rada, Pt. I. Chap. III. para. 6. Spiritual 
benefits however are ijot the only reason for adoption. The Jains 
recognize adoption though they have no sr&ddha or paksha cere- 
monies, Sheo Singh Bai v. MuesL Bakho, L. R. 6 I. A. 87 ; Bhagvdn^ 
das Tejmdl v. Bdjtndl, 10 Bom. H. 0. R. 261; Bhala Nahcma v. 
FarhhiA Hari, I. L. R. 2 Bom. 67. 

Regard being had to the immeasurable benefits to be secured 
by the adoption of a son it may be a matter of surprise that any 
Hindfi should, except through accident, die childless. The hope 
of a begotten son however is not readily resigned. The widow 
can be instructed to adopt. In poor families the expenses caused 
by an adoption both for the ceremonies and the subsequent 
maintenance of the adopted son cannot easily be met. In families 
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It is in this sphere of thought that the procreation pf a son 
is regarded as imperative on a Hindfl of the higher castesi 
or at least an endeavour to that end, (a) In the event of in- 
capacity or failure it becomes a religious obligation (&) to 
adopt a son in order that the sacrifices may not fail, (c) 
The stringency of this religious obligation is strongly insist- 
ed on by Mitter, J, (d) It was in the case referred to made 
a ground for upholding an authority to adopt given by a 
minor as being an act at once obligatory and beneficial to 


of wealth and position the natural parents are brought into an 
intimacy that is not perhaps quite welcome, and there is always 
a chance of the attachment of the adopted son to his mother and 
his family of birth making him comparatively indifferent to the 
one he has entered by adoption. There is room for fear even of his 
plotting against his adoptive father and endeavouring to get him set 
aside. Many Hindds being lukewarm and dilatory faintly intend to 
adopt but do nothing. Hence it happens that adoption is less prac- 
tised than might be expected, and the right of selecting an heir to a 
chiefdom or a great estate often devolves on the widow. The interest 
which, in such cases, the representatives of the junior branches have 
in a good choice has gained general acceptance for the doctrine that 
their assent is requisite to the validity of the adoption, though this 
is not by all the MarS.thds perhaps regarded as absolutely essential. 
The widow, left to herself, is generally inclined to adopt. She thus 
in an undivided family gains consideration, and she is anxious to 
provide not only for her husband’s IrSddhs but for her own and her 
father’s, the celebration of which is a duty of the son, though not an 
absolutely indispensable one. See Yyay. May. Chap. IV. Sec. Y. 
paras. 17, 36 ; Mit. Chap. I. Sec. XI. para. 9 ; Steele, L. 0. 47, 48» 
187, 394 ; Yiram, Transl. p. 116 ; Bliagvandas v. Rajmal, 10 Bom. H. 
C. R. at p. 265; Rakhmdbai v, Ridhdhdi, 5 Bom. H. 0. R. 181 A. 
C. J ; Gopal v. Naro, 7 Bom. H. C. R. XXI Y. App.^ Coleb. Dig. 
Bk. Y. T. 273, 276 Comm. 

(a) above, p. 871; Baudh. Pr. II. Kand. 16, paras. 10-14 ; Pr. lY. 
Adh. I, paras. 17-19 ; and Manu IX. 137 ; Coleb. Dig. Bk. Y* T. 270. 

(5) 2 Str. H. L. 194, 198. 

(c) Datt. Mtm. Sec. I. para. 5 ; Manu IX. 180. 

(d) Rajendro Narain Ldhoree v. Saroda Soondwee Dabee, 15 0. 

B. 548, 
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him. This deduction may be doubtful, and a merely religious 
obligation is not one that Civil Courts can enforce. Colebrooke 
says: {a) " Passages’ of law recommend, but do not enjoin, 
adoption for the oblation, the obsequies, and the honour of his 
name’’ according to a text said to be of Manu. The sense 
of the religious obligation felt by a true HindA raises a pre- 
sumption of fact which is of weight in cases of conflicting 
testimony, yet as has been said by the Judicial Committee : 

Their Lordships do not deny the force of that presumption, 
but they cannot shut their eyes to the fact that childless 
HindAs die daily without having fulfilled this obligation 
or made provision for its fulfilment after their death.” (i) 

Were the duty to adopt a son more than a merely moral 
obligation it would follow apparently that a power to adopt 
given to a widow (c) must be promptly executed. So long 
as a man lives he may in most cases reasonably hope for 
offspring, but with his life the possibility ceases, and the 
duty resting on his widow becomes imperative (c?) and 
urgent lest she too should die without adopting. The 
Judicial Committee, however, approved the judgment of the 
Sadr Court of Bengal that the fact of an authority to 
adopt being possessed by a widow, does not supersede and 
destroy her personal right as a widow/’ (e) and ^^the claim 
of a widow duly authorized to adopt to claim under any 
circumstances her personal rights until she does adopt is not 


(а) 2 Str. H. L. 83. 

(б) Nilmadkuh Doss v. Bishumher Doss, 13 M. I. A. at p. 100. 

(c) Huradhun Mookurjia v. MutJioranath Mookurjia, 4 M. I. A. 4l4. 

(e2) This is more particularly the case when an express direction 
has been given by the deceased husband than where he has left the 
widow merely to fulfil the duty as her own conscientiousness and 
prudence suggest. Musst. Subudra Chowdryn v. Oolooknath Ohowd/ree, 
7 0. S. D. A. E. 143. 

{&) So MussL Tareenee v# Bamundoss Mookerjee, 7 0. S. D. A. B. 
533. 
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affected by a consideration of wbat might be the proper 
course if she could be proved to have violated any clear and 
positive legal obligation.'^ (a) The widow must fulfil in 
good faith the direction given to her, (6) but she is allowed 
a discretion as to time and choice unless restricted by the 
terms of the power, (c) In the Bombay Presidency and in 
Madras a widow may adopt without an express power, (d) 
but this is not held to lay her under a positive legal obliga- 
tion, or to prevent her husband from forbidding an adop- 
tion.(e) Nor are coparceners of the deceased husband, whose 
assent is generally necessary, compelled to assent to an 
adoption, as, were this a legal duty, they apparently must 
do. (/) The conclusion seems to be that ^Hhough it may 
be the duty of a Court of Justice administering the Hindfi 
law to consider the religious duty of adopting a son as the 
essential foundation of the law of adoption and the effect of 
an adoption upon the devolution of property as a mere legal 
consequence," (y) yet it is only a duty of imperfect obliga- 


(a) Bamundoss Mookerjee v. Mvsaamut Tareenee, 7 M. I. A. at pp. 
178, 190. 

(5) A testator may bequeath property to a boy designated by him 
for adoption, and the widows must adopt the boy. They are hot 
allowed to defeat the bequest by not adopting. “ Widows ” should 
for Bombay be “ the elder widow,” unless she refuses, and then the 
younger, Steele, L. 0. 187 ; Nidhoomoni Behya v. Saroda Pershad 
Mookerjee^ L. E*. 3 1. A. 253. 

(c) SreemuUy Beeno Moyee Bosses v. Boorga Pershad Mitter, 3 0. 
W. E. 6 Mis. Eul. 

(d) .Mit. Oh. 1. Sec. XI. para. 9 ; The Collector of Madura v. Moottoo 
Ramalinga Satthupatty, 12 M. I. A. 397. The Pandit at 2 Str. H. L. 
115 does not seem to have thought any sanction essential ; Oolebrooke 
did ; Ellis thought it might possibly be needless amongst Sddras, ib, 

(e) Baydbai v. Bala, 7 Bom. H. 0. E. 1 App. 

(/) The Datta Kaustubha, as construed by the 6&stris, see above, 
pp. 864, 880, says their assent is not essential. 

ig) Pr. Co. in Sri RagJmnadha v. Sri Brozo Kishoro, L. E. 3 1. A. 
191. 
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tion to which no right corresponds in any person who can 
enforce it at law. (a) Even in the case of a widow autho- 
rized^ and therefore morally bound to adopts it was said 
that ^^no suit of that kind can be maintained/^ (6) 

The adoption of a son being prescribed in order to supply 
the place of a son begotten, (c) the duty does not arise until 
the birth of a son becomes very improbable, (d) The 
existence of a son or grandson makes an adoption not only 
needless but illegal. (e) Loss of caste by the only son or tho 


(a) One does not look for entire consistency in works composed 
like the Smritis, and thus we find in Manu many thousands of 
Br&hmans, having avoided sensual pleasures from their youth up, and 
having left no issue, have nevertheless ascended to heaven.’’ Thus 
the ground of a compulsory duty is cut away by the highest autho- 
rity, and salvation pronounced accessible by asceticism as well as 
by procreation or adoption. See Manu V. 159. 

(h) Musst. Peareo Payee v. Musst. IPirhunsce Koocr^ 19 0. W. R. 127. 
Comp. Bamundoss Moolcerjea v. Musst. Tarinee, 7 M. I. A. 169, 190. 

(c) Datt. Mim, Sec. I. ; 3 Coleb. Dig. Bk. V. T. 312, 

(d) Steele, L. C. 43, 182. An adoption by an unmarried man, 
though improper, is not deemed void. Coleb. Dig. Bk. V. T. 273, 
Comm. But a stricter rule prevails in the Southern Maratha Country, 
Steele, L. C. 182. In Jamoona v. Bamasoondari, L. R. 3 I. A. 72, it 
is taken for granted that the age at which a male may adopt is that 
of discretion according to his law. See also Musst. Anundmozee v. 
Sheeb Clmwder Roy, 9 M. I. A. 287, and Rajendro Narain Lahoree 
V. Saroda Soonduri Dabee, 15 C. W. R. 548. 

Under the Roman law males only had the capacity for a true 
adoption, as they only could exercise the patria potestas under which 
the child was brought. (Gains, I. 104). An imitative institution grew 
up by which women adopted heirs. The Emperor Galba was thus 
adopted, and the law was widened so as to recognisse the fictitious 
relation thus created for purposes of succession. (Maynz, Dr., Rom. 
§ 328.) The rights of succession were mutual, but no agnatic relation 
was created. (Tomk, and Lem., Gains, p. 98). Comp. 2 Str. H. L. 128. 

(e) Steele, L. C. 42 ; Datt. Mira. Sec. I. paras. 3, 5, 45, 47 ; Datt, 
Chand, Sec. I. 6 ; Manu IX. 168. A son is to be adopted only to 
prevent a failure of obsequies, Manu IX. 180; Coleb Dig. Bk. V. T, 

114 u 
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sole grandson, through an only son deceased, would, accord- 
ing to Hindi authorities, justify an adoption, (a) The son 
being bound to perform the funeral ceremonies of his father 
and the annual Sriddhas to ancestors, besides the daily 
domestic sacrifices, and the many periodical and occasional 
celebrations incumbent on a Hindi householder, (6) the 
sinful taint attending exclusion from caste makes it impos- 
sible that he should fulfil these primary duties. They are 
all of a religious character and cannot be performed with 
tho intended spiritual effect by one in a state of impurity, (c) 
But the outcast son or grandson may be restored to 
caste, {cl) In some extreme cases it has been hold that a 
father may disinherit his son ; (e) it may bo that when this 
step is taken the father may replace the son thus degraded 
by adopting another, (/) but it seems very doubtful whether 
an adoption would bo valid while a son by birth still holds 
the status of a son, even though expelled from caste. (g) 
Should the father die in these circumstances he will have 
sufficiently intimated that he did not wish to deprive his 


301, Comm. But Jagann5.tha contends that though a son is to be 
adopted for this particular purpose only, subject to the condition, yet 
for other purposes ho may bo adopted though a begotten son exist. 
This converts the condition imposed by Manu into a mere specification 
of purpose in a particular case. Kulluka’s remark is more cogent, who 
says that when a temporal consequence (invalidity of tho adoption) 
is deduciblo from the text, it is an illegitimate process to deduce only 
a moral one; i.e, the impropriety of adoption when a son already 
exists, while such an adoption may still be regarded as legal. 

(fl) Steele, L. 0. 42, 181, 381. 

(&) Manu IX. 180 ; Steele, L. 0. 225 ; above, p. 585. 

(c) See Steele, L. C. 42; Coleb. Dig. Bk. Y. T. 319, 328, Comm. 

(d) Steele, L. C. 381,382. 

, (e) See above, p. 585 ; Coleb. Dig. Bk. V. T. 278 Coram, 

(/) -^ grandson takes his father’s place on the exclusion of tho 
father, see above, p. 585; Steele, L. C. 224; and his existence prevents 
adoption ; see Datt. Chand. Sec. I. 6. 

(p) The practice of the castes was indulgent except when tho in- 
beritanco was to a sacred office, Steele, L. 0. 225, 
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son, and it would probably be held that the widow could not 
supplant the -son by an adoption. The sacra follow tho 
inheritance, (a) The non-performance of them, however 
reprehensible, does not deprive the heir of his estate. (6) 
The loss of caste, which formerly operated as a bar 
to inheritance, no longer has that effect. Competence 
to perform the sacrifices cannot therefore be deemed a 
condition precedent to the complete vesting of the estate 
in the son at the moment of his fathor^s death, and the 
estate once vested cannot be taken away from him. (c) An 
adoption, even if made, would thus not affect the estate ; in 
practice it does not occur. It is said no doubt that total 
loss of caste is equivalent to death, and may validate a second 
adoption when the first has in this way become abortive, {d) 
but it is clear that the statute law has on this point pro- 
foundly modified tho Hind A law. (e) Full effect must be 
given to the intentions of the legislature, and though this 
may be consistent with a power of disinheritance for good 
reasons left to tho father as a remnant of tho patria potos- 
tas, {/) it is obviously inconsistent with a capacity in any one 
to supersede the heir, become owner, on a ground declared 
insuflScient to prevent his succession. 

The disability to inherit arising from loss of caste having 
been abolished there is a certain inconsistency in retaining 
the disqualifications arising from personal defects. These 
cannot, according to Hindil notions, put the sufferer 
from them into a worse position than would expulsion from 
caste, (gf) They have not, however, boon touched by legisla- 
tion, and as we have seen they are still recognized. Sir T. 

' ' ■ - - -- - r - - ■ ■ I ■ ■■» 

(а) Manu IX. 142; Vyav. May. Chap. IV. Sec. V. para. 21. 

(б) Steele, L. C. 62, 226. 

(c) See above, p. 688. 

(d) Steele, L. C. 46. 

(e) Bqo Naray an Ramchunder v- Luji^inccbacc, I Morr. 61 . 

(/) See above, p. 281. 

(g) Sec Colob. Dig. Bk. V. T. 321, 323. 
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Btrange(a) thought that in such cases adoption was com* 
petent to the father who could not derive spiritual benefit 
from the incapable son ; but by the customary law of Bombay 
it is said that the insanity of a son by birth is not generally 
a valid cause for adoption, (b) It is consistent with 
this, that the blindness or dumbness of a son should not 
justify adoption, (c) The marriage of Hindfi children is a 
contract made by their parents : the children themselves 
exercise no volition, so that insanity does not necessarily 
prevent marriage. Marriage having been once contracted, 
the son of the disqualified person may take his place down 
to the partition of the inheritance ; (d) and should he be 
incapable of adopting, his wife may, according to the Bombay 
authorities, do so in his stead. («?) His assent is implied 
where dissent has not been signified, and the act is one re- 
garded as necessarily beneficial. 

The same spirit of foresight, which makes the sonless 
man adopt a son, makes him who has but a few sons 
anxious not to reduce the number, (/) lest in the end 
he who stood so well for happiness in the other world 
should, through improvidence, incur the penalty of end- 
less destitution. If he have but ono son, the gift of that 
one (gi) is everywhere reprobated as a grave spiritual 


(a) 1 H. L. 77. 

(&) Steele, L. C. 42, 181 ; comp. id. 224. 

(c) The caste rules vary as to insanity. The only case in which 
they all concur is that of loss of caste, which as it cannot now affect 
a son’s right of inheritance would probably be held not to make 
adoption possible during his life. Soe Steele, L. 0. p. 225, 381. 

(d) Above, p. 585. 

(e) Steele, L. C. 182. 

{/) One of but two sons ought not to be given according to the 
Datt. Mim. and Datt. Ohandrikd. See below, p. 911. 

(g) See 2 Str. H. L. 88, 107. There are some legendary stories of 
such a gift, but these are of no authority as law. 
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crime. By most the gift is thought invalid, (a) and 
this has been held by the High Courts of Bombay (6) and 

(а) Yasishtba XV. 3 ; Mit. Chap. I, Sec. XI. para. 11 ; Datt. Mim. 
Sec. IV. 7, 8; Steele, L. C. 384; Coleb. Dig. Bk. V. T. 273, Comm.; 
Viram. Transl. p. 116; 2 Str. H. L. 88. 

Jagann&tha, followed by Strange and Macnaghten, brings the 
principle of factum valet to bear on the prohibition to adopt an 
only (or an eldest) son. See Coleb. Dig. Bk. V. T. 273, Comm. The 
adoption he says is valid, however improper. The Mit&ksharS. does 
not recognize this distinction. It ranks the unfit with the void 
gift {see 2 Str. H. L. 423), and it pronounces against the adoption 
without reserve. Mit. Chap. I. Sec. XI. paras. 11, 12. Jagann&tha 
himself points out that according to the Maithila law the gift of 
an only son is illegal, even though he consent to the donation. Coleb. 
Dig. Bk. V. T. 275, Comm. ; I Str. H. L. 87 ; 1 Macn. H. L. 67. 

A prohibition or injunction resting on the essential qualities ojf 
mutual relations of its objects is distinguished as indispensable from 
one going only to an incident or matter of degree, or to the ceremony, 
a defect in which does not generally vitiate the purposed transaction 
if the precept has been complied with as far as was reasonably prao- 
ticable. Coleb. Dig. Bk. V. T. 273 Comm, in med. See an instance of 
this quoted from the Dharmdvaita-Nirnaya in Rao Saheb Mandlik’s 
Vyav. Mayfilvlia, p. 55. The principle is not questioned, but the ground 
for its application iia denied in the case of a sfidra adopting a daughter’s 
or a sister’s son. So in the case of marriage, see above, p. 888, 895. 
At Poona one caste only allowed that a ceremonial defect would jus- 
tify the annulling of an adoption, while nearly all answered that one 
contrary to the ^astra or to caste custom could be set aside. Some 
specify the adoption of one older than the adopter, some a sister’s 
son, a cripple, ididt, or one taken without the requisite consent. See 
Steele, L. C. 184, 388. The ceremonies requisite for a change of gotra 
are insisted on by some as essential, ib. 46, 389, and several replies to 
this effect will be found below. Without these it would seem the 
adoption is incomplete. Once complete it is indefeasible. Ib. 184; 2 
Str. H. L. 126, 142. 

(б) Qcmasekhara Raja v. Suhhadramaji, I. L. R. 6 Bom. 624, 
overruling Bayabai v. Bala Venkatesh, 7 Bom. H. C. R. App. 1. In 
Dada v. Appa, Bom. H. C. P. J. 1882, p. 294, it is intimated that the 
adoption of an only son is void except where validated by a special 
custom. Sixty castes, in answer to questions on the subject, said 
that an only son could not be given in adoption. Ten answered that 
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Calcutta (a). In every case the parting with a son, like 
the acceptance of a son, is too serious a step to be taken 
without the assent of the father (6) who so depends on 
him for all his future. Allowance is made too for maternal 
love, and thus it is said that both parents ought to concur in 
giving away a son. (c) Should no parents survive, a S^stri said 
an adoption could not be made because they alone could 
make the ceremonial gift, {d) A rule almost as strict has 
been laid down by the High Court of Bombay, (e) but the 
customary law has in some few instances been construed as 
allowing the head of the family to give away a junior in 
adoption. (/) 

At Madras {g) and Allahabad [h) it has been held that 
the gift of an only son is valid, the prohibition being only 

he could, with the concurrence of both parties. Several made an 
exception in favour of the adoption of a nephew by his uncle ; Steele 
L. 0. 183. The last stands on a special footing, see above, p. 897, below 
p. 914 ; 2 Str. H. L. 107. At Madras and Allahabad the adoption of 
an only son has been allowed. 

(а) Ben. L. R, 223, A. C. J. ; I. L. R. 3 Cal. 443. 

(б) Coleb. Dig, Bk. Y. T. 273, 274, 275, Comm.; Yiram. Transl. p. 
115 ; Yyav. May. Chap. IV. Sec. Y. paras. 16, 17 ; Mit. Chap. I. Sec. 
XI. para. 9 ; Datt. Mim. Sec. lY. paras. 10 ss. Balambhatta allows 
the gift by a mother, in distress or after her husband’s death, without 
speoial authorization. See note to Mit. loc. cit. Banguhai v. Bhagir~ 
thihai, I. L. R. 2 Bom. 377, citing Narayan v. Nana, 7 Bom. 11. 
C. R. 163 A. 0. J., 16. App. Bashetidppa v. Shivlingdpjpd, 10 Bom. 
H. 0. R. 268, 271. 

(c) Vyav. May. Chap. lY. Sec. Y. para. 16 ; Steele, L. C. 45. The 
mother’s assent is not indispensable, Mit, Chap. I. Sec. XI. para. 9. 

(d) MS. 1755. 

(e) Bashetiappa v. Shivlingappa, 10 Bom.H. 0. R. 268; Lakshmappa 
V. Rdmava, 12 Bom. H, C. R. at p. 376, and the cases therein cited. 

(/) MS. 1645. Comp. Pauj. Cust. Law, Yol. II. p. 155. 

(g) Chinna Gaundanv. Kamara Gaumlmi, 1 Mad. H. C. R. 54 ; Sin- 
gamma v. Vinjamuri Vcnkataclmrlu, 4 ih. 165. 

(h) JIanuman Tiwari v. Chiral, I. L. R. 2 All, 164; Turner, J., 
dissenting. 
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directory^ or on the principle of factum valet, and such was Sir 
T. Strange’s opinion, (a) The Pandits who have maintained 
the validity of such a transaction have not denied that it 
was directly opposed to their scriptures, but they have relied 
on there being no express provision for setting aside ah 
adoption made with due ceremonies/^ (h) Ellis too, on whom 
Sir T. Strange relied, seems to have thought that if the act 
be duly completed it cannot be reversed.” (c) The doctrine 
of factum valet has been discussed by H. H, Wilson in a 
passage already quoted. (cZ) Sutherland, the greatest European 
authority, declares the simple adoption of an only son impos- 
sible. (e) As ho points out the Datt. Mim. and Datt. Chand. 
disapprove the gift even of one of two sons. (/) Cole- 
brooke also says {g) that with an exception to be presently 
noticed a valid adoption of an only son cannot otherwise 
be made.^^ Ellis thinks the exigency which warrants such 
an adoption must be distress of the giver, but he thinks 
the ceremony once performed is effectual, as in the case of 
marriage. 

In La,hshmappa v. Bamava {h) Sir M. Westropp goes 
into the subject elaborately, and shows that where there is 
an absence of authority to give there cannot be any gift.’^ 
The attempted transaction is in such a case not quod fieri non 
dehuit hut quod fieri non potuity and is simply void. ( i) Refer- 
ring to the explicit Smriti texts, the commentaries and seve- 


(а) 1 Str. H. L. 87. 

(б) MS. 1695. Arundchallam Pillai v. Ayyasvami Pillai, 1 Mad. Sel. 
Deo. 166, quoted 1 Mad. H. 0. R. 66. 

(c) 2 Str. H. L. 108. 

(d) Above, p. 809. 

(e) Synopsis II. ; 1 Str. H. L. 87 note (2). 

(/) Datt. Mtm. Sec. lY. 1, 8 ; Datt. Ohand. Sec. I. 30. 

{g) 2 Str. H. L. 107. He cites Mit. Chap. I. Sec. XI. para. 11. 

(A) 12 Bom H. 0. R. at pp. 391 ss. 

(») lb. p. 393. 
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ral of the Vyavasthas or oflBcial opinions used in the present 
work, his Lordship found ^^that the current of authorities 
was strongly against the validity of the adoption of an only 
son in this Presidency” (Bombay), (a) In another case decided 
by the same learned judge and a full bench it was ruled that 
the adoption of an only son was invalid amongst the Lin- 
gayat caste, (b) and this has recently been carried to the 
point that a special custom is necessary to validate such an 
adoption, (c) 

In Bengal the factum valet doctrine as applied to a prohi- 
bited adoptionhad been previously rejected in several cases, 
as in effect it had in Bombay, where it was used in an 
endeavour to set up an adoption by a wife without express 
authority from her husband, (e) though in some other in- 
stances it had been admitted. ( / ) 

Notwithstanding the contrary views therefore to which 
reference has been made, it seems probable that in Bombay 
as in Bengal the only son must be deemed generally in- 
capable of adoption. The Vyav. Mayflkha (g) and the 
MitaksharA {h) are both express on the point, Tho Datt, 
Mimamsa and other authorities agree with them, (i) and the 
SS-stris expounding the local law have invariably pronounced 
against the adoption except in a few cases in which they 

(a) Ib, p. 391. 

(b) Uamohandra v. Vithoha, Appl. No. 1 of 1879 under Act XXVII. 
of 1860. 

(c) See Dada v. Appa, above, p. 909. 

(d) See Raja Upendra Lai Roy v. Shrimati Rani, 1 B. L. R. 221, 
and the cases referred to, 12 Bom, H. 0. R. at p. 389. 

(e) Narayen Babaji v. Nana Manoliar, 7 Bom. H. C. R. 153 A. C. J. 

(/) See the references in Lakshmappa’s case, supra, p. 911. 

{g) Chap. IV. Sec. V. para. 36. 

(h) Chap. I. Sec. XI. para. 11, and Balambhatta’s commentary in 
Colebrooke’s note. 

(i) Datt. Mim. Sec. IV. paras. I, 3, 7 ; Viv&da Chint&mani, Transl. 
p. 74 ; Colebrooke in 2 Str. H. L. 88. 
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folt themselves embarrassed by the inapplicable doctrine 
of fmtum valet. 

In the case of Uaebutrao v. Oovitidrao Manhur, (h) referred 
to by Sir M. Westropp in the judgment lately quoted, tho 
question was submitted to the Sastris of whether the gift in 
adoption of both of two sons could bo valid. The impossi- 
bility of undoing an adoption once completed is insisted on 
in the answers, but tho gift really in question was that of tho 
solo remaining (and the eldest) son to tho widow of the 
donor’s brother. In such a case the passages which declare 
that by tho existence of a son of one of several brothers, all 
are made fathers, have been variously applied by Hindu law- 
yers to support tho approval and tho disapproval of an adop- 
tion. Nanda Paiidita in the Datt, Mirnamsa (c) devotes an 
elaborate argument to proving that where there is a son of a 
full brother available for adoption, he and no other ought to 
be taken. (J) Even the son. of a half-brother ought not to be 
chosen if the nearer relative can bo had. And the injunction 
he contends has such force that even the only son of a brother 
may be and ought to be adopted, (e) Without adoption lie is 
not a son in the required sense to his uncle, and is indeed 
provided for as heir after his uncle’s widow, his daughter 
and her son, while by adoption he does not lose his faculty 
of ministering spiritually to his real father and the an- 
cestors who are equally ancestors of his adoptive father. 

(a) Steele, L. C. p. 38k shows that tho castes, with a few excep- 
tions, admit tho restriction, 

{b) 2 Borr. R. 83. 

(c) Sec. II. 

(d) So Steele, L. C. 182. 

(c) The possibility of adopting the only son oven of a biothor is 
doubted by the Judicial Oonirnittce in Srunatl Unia v. 
maud Das MaheeptUra, L. R. 5 I. A. 40, 53. "fhe eiisLomary law 
Bombay favours this pai’tieulai* kind of adoption though goiioially 
opposed to tho adoption of an only soni ace Steele, L. C. 

in a 
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It is obvious that in such a case the manes of progenitors 
will not be left destitute by the transfer of the boy to another 
family, while if filial relation to one of a group of brothers 
involves a similar relation to all, the real father must still 
benefit, though in a less degree, through the sacrifices of 
the son adopted by his undo. The boy becomes in fact a 
dvyamushyayana (a) who will perform his real father^s 
obsequies and take his estate if that father should not 
have any other son. The Mit&kshara and the Vyavahara 
Mayiikha do not discuss this particular case, but as they 
recognize the dvyamushyayana and the theories connected 
with his double relations, it seems that the adoption of 
an only son of a brother should, as an exception, be deemed 
permissible. (J) 

As an only son cannot bo given away in adoption, so on a 
strict conformity to principle ought the eldest son, if living, 
to be retained in his family of birth for the celebration of its 
sacra and the discharge of the father’s obligation to his 
ancestors. This son alone, Manu says, (c) is begotten from a 
sense of duty, and on this he grounds a rule of primogeniture 
which is soon after qualified, (ci^) and which, as we have seen, 
has not, except in special cases, been retained in the law of 
inheritance, (e) The gift or acceptance of an only son, 
however, is expressly forbidden by the Smritis, (/) and 


(а) Datt. Mim. Sec. II. 36 ; above, pp. 897, 898. 

(б) This was Colobrooke’s view, see 2 Str. H. L. 107, where he cites 
Mit. Chap. I. Sec. X. para. 1, and Sec. XI. para. 32. So too Suther- 
land, Synopsis, Head II. 

(c) IX. 107 i see D&yabh&ga, Chap. I. para. 36; 2 Str. H. L. 105. 

(d) IX. 111. 

(e) See above, pp. 69, 736 ; Dayabhdga, Chap. I. para. 37. It is pro- 
nounced a sin for a younger brother to precede the elder in offering a 
^rauta sacrifice or in marrying, Baudh. Pr. IV. Adh. 6. para. 7. 

(/) Vasishtha XV. 3, 4 ; Baudh. Parisishta, Pr. VII. Adh. 
5, paras. 4, 5. 
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this prohibition is recognized by the modern authors, (a) 
In the case of an eldest son, though the importance of 
him to his family of birth is so strongly insisted in the 
earlier authorities, yet more recent writers have in some 
instances pronounced the gift effectual, though censura- 
ble. (b) After such a gift there is still a son left to perform 
the father s obsequies, and no one supposes that if an eldest 
son dies a second son is not perfectly competent to take his 
place. Why not then when the eldest is removed from the 
family by gift ? This may not bo a satisfactory answer to an 
unqualified prohibition exacting obedience apart from the 
reasons that may be assigned for it, but it may have in- 
fluenced the Sastris in forming the opinion now and then 
expressed, (c) that the gift of an eldest son out of several is 
not invalid. The giving, it is said, in such instances is pro- 
hibited, but not the taking, {d) In Bombay it has recently 
been decided that such a transaction is legally valid, {e) 
Thus the case of the eldest son {/) is distinguished from that 
of the only son, the gift of whom has been pronounced 
void, (g) though possibly in part for reasons going beyond 
those set forth in the foregoing pages. 


(a) Datt. Mim. Sec. II. 38; Sec. IV. 1; Vyav. May. Chap. lY. 
Sec. V. para. 36. 

(5) Yyav. May. Chap. IV. Sec. Y. paras. 4*, 5 ; 2 Str. H. L. 105. It 
is not opposed to Hiiidd notions that a man should benefit spiritually 
by moving another to an act which in him is sinful. See ex. gr. 
Baudh. Pr. lY. Adh. 8, para. ID and note; Mit. Chap. I. Sec. XI. 
para. 10; Yyav. May. Chap. IV. Sec. Y. paras. 13, 14. 

(c) MS. 1612, 1621. So Janokee Dehea v. Gopaiil Acliarjea, I. L. 
R. 2 Calc. 366. See 2 Str. H. L. 105. 

(d) MSS. 1682, 1684. 

(e) Kaahibai v. Tatia, Bom. H. C. P. J. 1883, p. 40; S. C. I. L. 
R. 7 Bo. 225. So Abaji Dinkar v. Gangadhar Vasudev, 3 Morris, 420. 

(/) Somashekhara v. SMiadrdmdji, I. L. R 6 Bom. 524. 

(g) Dada v. Appa, Bom. H. 0. P. J. 1882, p. 294, referring to 
Appeal No. 1 of 1879, under Act XXYII. of 1860 ; Vitlioha v#- 
Ramchandra. 
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As ni the absence of a son by birth an adopted son takes 
Lis place in relation to the adoptivo father,(a) the- same prin- 
ciple which prevents the adoption of a son while a begotten 
son exists, (b) eq^ually forbids the adoption of a second while 
a first adopted son is Irving, (c) In the important ease of 
JRangainma v. Atchamma (d) the Sastris of the Provincial 
Courts of Madras pronounced in favour of multiple adoptions. 
They relied on a passage quoted by Jagannatha to the effect 
tliat many sons are to be desired, as the father will get the- 
benefit of the religious acts performed by any^ one of them, 
and maintained that several adoptions wore as laudablo 
ns the procreation of several sons. They aro supported 
no doubt by some of the treatises on adoption which take 
the passage in this sense, {e) but Jagannatha appears to 
limit its meaning to the allowance of taking in adop- 
tion sons of the various descriptions, that is by the seve- 
ral modes of substitution or such as would spring from 


(a) Steele, L. C. 47. ; 2 Str. II. L. 218. 

Under the Roman law the adoptive father could give his adopted 
son ill adoption to another. (Gains, I. 105.) This was by the earlier 
law. Justinian deprived an adoption of any on© but a descendant of’ 
most of its legal effects, especially subjection to the pabria potestas, 
so that an adopted son could not be given away again, nor was it 
worth while to give him away seeing that the adoptive father was 
under no particular obligation to him. In the case of sons taken by 

arrogatioii” many safeguards were enacted to prevent their being, 
defrauded by the adoptive fathers. {See Maynz, op. cit § J128 ad fin.) 
The latter was obliged to leave to his adopted son at least one-fourth 
of his estate. 

(^>) Joy Chnmlra Race v. Bliyrub Clmndra Raee, M. S. D. A. R, 
for 1849, p. 461. 

(c) Nursing v. Khooshal, 1 Borr. 88 ; Lakshmappa v- Bamava, 12 
Bom. n. C. R. 364 ; H. H. Wilson, Works, vol. V. p. 57. 

The Athenian laws had such care for the adopted son that they 
did not allow an unmarried man who had adopted to marry without a 
»pecial permission from the judges. (See Petit, Leges Attica3,p* 141). 

(d) 4 M. I. A. 1. See the discussion, 2 Str. H. L. 194. 

(<?) It is taken from the Karma Piir/ina, and being quoted by 
HemAdri is from hint copied by Kamaltlkara in the Nirnayasindhu.. 
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wives of the diflFerent castes, (a) This cannot be regarded 
as more than a speculative licence, seeing that a marriage 
out of a man^s own caste, or a substitution otherwise than 
by adoption, is no longer permitted, (b) but Sir T. Strange 
sets forth a double adoption as valid, (c) The doctrine 
however is entirely opposed to the Dattaka Mimaipstir, which 
allows only the sonless man to adopt, (d) In Bengal the 
passage as to several sons had already been limited to sons 
by birth, {e) though a second adoption was under peculiar 
circumstances, and perhaps wrongly, upheld. Sutherland 
pronounced strongly against the attempted extension of it, (/) 
and a similar opinion was expressed by Sir W. Macnagh- 
ten. {g) 

The Judicial Committee On a consideration of the autho- 
rities determined, in the case just referred to, that a second 
adoption during the subsistence of the first was not to bo 
allowed, (h ) This decision, which has recently been reaffirm- 
ed, (i) agrees with the customary law of Bombay ; {j) and 
the existence of a son^s son equally with that of a son makes 
adoptionjmpossible, (Ic) as in the absence of a son his son 


(a) Coleb. Dig. Bk. V. T. 308, Comm. 

(Z») See however 4 M. I. A. at pp. 95, 96. 

(r) 1 Str. H. L. 78. 

{d) Datt. Mim. Sec. 1, paras. 3, 6. So also Datt. Chand, Sec. 1, 
para. 3. 

(e) Gouree Proead Raee v. Joymala, 2 0. S. D. A. R. 136, in 4 M. I. 
A. at p. 67. 

(/) 2 Str. H. L. 85. 

(<;) P. & P. H. L. Vol. I. p. 80. A simultaneous adoption of two 
sons is not effectual as to either, Gyanendro Cliunder Lahh'i v. Kalla 
Pahar Haji, I. L. R. 9 Cal. 50, referring to Sideesurry Dossee v. Doorga 
CJmrn Sett, 2 In. Jur. N. S. 22 ; see Ih, 24. 

I 

(A) Rangama v. Atchama, 4 M. I. A. at p. 102. 

(t) Goyce Lai v. Musst. Sree Chundraolce Bahoojec, L. R. S. I. 

A. 131. 

(J) Steele, L. C. 42, 45, 183, 387. 

{h) Steele, L. C. 42. 
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represents him both in rights and in religious duties towards 
the family, (a) 

The purpose of Adoption being such as we have seen, it 
would seem that consistency with the theory of the in- 
stitution should have prevented an unmarried man from 
adopting a son. (b) Such a man can but seldom be able to 
say that he cannot have a begotten son, (c) and at any rate 
ho is bound to marry, (d) The Dattaka Mimamsa and 
ChandrikS. do not contemplate adoption by a bachelor, nor in 
the rule laid down in the Vyavahara Mayllkha (e) is there 
the express provision in favour of a bachelor’s capacity that 
might have been expected, had there been an intention to 
recognize his right to adopt. Jagan n a tha however (/) says 
there is no law forbidding adoption by an unmarried man, 
and Sutherland (^) thinks such an adoption ought to be 
admitted. The Sastris have in one or two instances said that 
a bachelor can adopt, (h) and the Sadr Court of Bombay 
upheld a similar rule as a local usage, (i) In Madras the 
question of a widow’s capacity to adopt without trying the 
effect of a remarriage has twice been resolved in the affirm- 

(a) In Virbuddra v. Baee Ranee, 2 Morr. 1, the question arose of 
whether an adopted son could renounce his adoption and return to 
his family of birth. The Sastri, relying on Manu IX. 142, said ho 
could not, but that he could resign his rights in the family of adop- 
tion on which the adoptive mother became free, with the consent 
of the near relatives, to adopt another son in his place. 

{h) See Steele, L. C. 43. 

(c) See Steele, L. C. 182. 

{d) Ib, 25 ; above, p. 873. 

(«) Chap. IV. Sec. V. para. 36. 

(/) Coleb. Dig. Bk. V. T. 273, Comm. 

(^) Note iv. 

{h) MS. 1670. 

({) Ominappa v. Sanhappa Deslpandc, Sel. Rep. 202 (2nd Ed. 229). 

See Steele, D. C. 182, which states a contrary rule for the Southern 
Maratha Country. 
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ative. (a) In the latter of the two cases an opinion was 
expressed in favour of the validity of adoption by a bachelor, 
but this was extra-judicial, and rested entirely on the autho- 
rities already discussed. Celibacy is very rare amongst 
HindAs sufficiently rich to bear the expense of maintaining 
an adopted son, so that the validity of the adoption in 
question is not likely to occur often. Should it arise, the 
Courts will have to consider whether Jagannatha^s principle 
is the correct one, or whether adoption being allowed only 
as a privilege to supply a defect, the indulgence ought to be 
extended beyond the terms of the law permitting it. 

It seems probable that adoption in the full sense has been 
but recently introduced amongst most of the lower castes (i) 
— recently, that is in comparison with its establishment 
amongst the twice-born, (c) It is the Brahmana, not the 
man of inferior race, who is born with the triple debt to the 
gods, the manes, and the rishis. (cl) The Vedic study due to 
the last is forbidden to the Sudra. (e) The religious cere- 
monies, the celebration of which is the first duty of a Brah- 
man^s son, do not exist for the Sfldras, and Vachaspati 
contended that a SAdra could not affiliate because he could 
not ofier the requisite sacrifice and prayers. The Datt. 
Mim. refutes this by reference to a text of Saunaka, {/) 
which distinctly recognizes the adoption of a Sudra by a SAdra 
with liberty to take a daughter’s or a sister’s son — a liberty 


(a) Nagappa v. Suhha Sdstri, 2 Mad. H. 0. R. 367 ; N, 
Chandrashekarudu v. N. Brahnanna, 4 Mad. H. C. R. 270. 

(&) As to the gradual oxteusion of the Aryan influencje, see Whit- 
ney’s Or. and Ling. Studies, 2nd Series, p. 7. 

(c) Vasish. II. pp. 1-4. 

(d) Vasish. XI. 48 ; Phil, of the Upanishads, Chap. IV. 

(e) Vasish. XV. 11; XVIII. 12-14; Baudh. Pr. I. Adh. 11, para. 15; 
Adh. 10,para.6; Manu II. 116, 116, 173 ; IV. 81; Apast. Pr. I. Xhand. 
1, para. 6. 

(/) Datt. Mim. Sec. 1. 26 ; Sec. II. 74. 
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which the Vyav. May. makes a duty when such a son is 
available, (a) The authority (Par^sara) relied on by Nllkan- 
tha says that the requisite sacrifice may be offered by a 
Brahmana on behalf of the Sudra, and is effectual for . the 
latter, though a sin in the former. Adoptions by women are 
made effectual by similar vicarious celebration of the 
ceremonies, (6) 

In a passage at 2 Str. H. L. p. 89 Ellis refers to a Dattaka 
Mimdms^ of the Madhaviya in which it is said there is no 
adoption for a Sudra. (c) The ceremonial adoption cannot, 
ho shows, be properly performed by Sudras (d) who are 
incapable of ' celebrating the fire sacrifice (Datta homam) 
with the requisite Vedic texts, (e) But the SAdra having 
no gotra the transfer of a boy of that caste from one to 
another gotra cannot take place, and this transfer it is the 
purpose of the Datta homam to effect. Ho concludes not 
that an adoption is impossible, but that the ceremonies 
necessary in the case of one of the twice-born may be dis- 
pensed with and replaced by public acknowledgment. 

The Maithila doctrine seems to disallow adoption by a 
Siidra on the ground of his incapacity to offer the Homa 
sacrifice and recite tho sacred formulas. (/) The Datt. 
Mim. (g) refutes this by reference to the text of Saunaka ; 
and Ellis, Zoc. cit, says that a public avowal amongst 
Sffdras takes the place of the ceremonial proscribed 
for the other castes. Thus amongst Sudras a formal gift 
and acceptance are sufficient, and may be established by 


(а) Vyav. May. Chap. IV. See. V. para. 11. 

(б) Vyav. May. Chap. IV. Sec. V. paras. 12 — 15; Steele, L. C. 46. 
(c) Comp. Gaut. Chap. IV. 25 — 27. 

{d) See the extracts from the ^ddra Kainalakara and from Vyasa 
at p. 433 of Rao Saheb V. N. Maudlik’s Vyav. May. 

(c) See 2 Str. H. L. 218. 

(/) 2 Str. H. L. 131. Sec also the Vyav. May. Chap. IV. Sec, V. 
paras. 12, 13. 

ig) Sec. I. 26 ; Sec. II. 74. 
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inference. The Datt. Mim. Sec. I., 27, says that the ex- 
press ascription of the power of adoption to SiKdras and to 
women who cannot pronounce the formulas necessarily 
implies that these may in their case be dispensed with, con- 
trary to the Vivada Chintamani, (a) and a Sastri said that 
a Gosavi of the SAdra class could adopt but should omit the 
Vedic formulas. (/>) 

In Bengal it was at one time held (c) that even amongst 
the SddrAS the ceremonies of adoption could not be dis- 
pensed with. The services of a Br&hman it was said were to 
be obtained to do what the Sudras themselves could not do 
towards the completion of the sacrifices. ( d) But on a further 
consideration of the matter a Full Bench determined (e) that 
no ceremonies were essential except the giving and taking 
of the child. It is certain that SAdras cannot recite the 
prescribed mantras ; (/) the question really was whether 
their incapacity in this and other respects did not exclude 
them altogether from the institution. ({/) This has been 
resolved in fixvour of their competence, (h) The purposes of 
adoption have boon widened so as to embrace objects in which 
the Si^dra is interested equally with the Brahman, and besides 
the kriya and the sraddlias tlie Sarnskara Kaustubha insists 
on the necessity of preserving the renown of a deceased by 


(а) Transl. p. 88, 

(б) MS. 1678. 

(c) Bhyubbnafh Tpo v. Moliesh Chunder Bliadooree^ 1.S C. W . R. 168. 
{d) So 2 Str. II. Ij. li^O. 

{c) BeltarGG JLall Mullick v. lndu>y Mokin/GC GhowdJtr&ith 21 C. W. 

R. 285. 

(/) Steele, L. C. 46. 

(g) Vyav. May. Chap, IV. Sec. I. para. 14. 

{h) Ellis at 2 Str. H. L. 149, points oat that the ^Hwice-born^ 
really means in the present age the Brabniaiis, and the SAstris in 
some of their replies say that the Kshatriyas and Vaisyas have dis- 
appeared as distinct castes. The application of the law of adoption 

thus restricted would bo of comparatively very small extent. 
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alms, by feasts to Brahmans, and by pilgrimages, (a) A son 
too must assist his father in old age. (b) These duties a S - 
dra's adopted son can perfectly well perform, and it is easy 
to understand how, as they are conspicuous, they should 
with many come to appear the most important. The desire 
to imitate the higher castes (c) has been gratified, and the 
impossibility of satisfying the ceremonial conditions has led 
to their sometimes being dispensed with ( d) or regarded as 
not essential, (e) not only in the case of Sfidras but of the 
higher castes. (/) Where there has been a formal giving 
and acceptance the adoption is, for all classes in Bombay, 
as in Madras probably, to be regarded as complete, (y) 

The custom in some castes, as Jains and Talabda Kolis, 
of adoption without regard to the spiritual benefits to be 
obtained through the adopted son, forms a point of transi- 


(a) Steele, L. C. 42. 

(5) Id. 181. 

(c) See abov.e, p. 426. 

(d) Manu regarded the sraddhas apparently as not competent to 
Sddras, Manu lY. 223 ; but this need not prevent a laukika adop- 
tion, i.e. one for mundane purposes, unless the latter are to be deemed 
purely incidental. The customary law approves and requires the 
celebration of the fir&ddhas by nearly all castes, as may be seen by 
reference to Steele’s L. C. 27, 42, 181, 380. 

(c) See Ellis in 2 Str. H. L. 131. 

(/) See Ooleb. Dig. Bk. V. T. 273 Comm. The SSstris usually in- 
sist on the regular ceremonies as indispensable, but they do not define 
which are essential. See Steele, D. C. 184, and the Section below on 
the Method op Adoption. The castes annul irregular adoptions, 
Steele, L. 0. 388. The Hindfi authorities generally regard a boy 
defectively adopted as a dS»s or slave of the highest class ; see below, 
“Consequences op Adoption.” 

(g) Steele, L.C. 184. See F. Singamma v. Vinjamuri VenkatacharlUf 
4 Mad. H. C. R. 165. In Kenchava v. Ningappa, S. A. 645 of 1866, 
10 Bom. H. 0. R. 265, the parties were not Br&hmans but 
Jipparently Ling&yats. Jagannatha in Coleb. Dig. Bk. V. T« 273, 
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tion to a custom in other castes by which adoption is not 


Comm., dwells at great length, if not with invincible logic, on the 
oblation to fire as being not essential. In Crastnarax} v. RaghunatJh 
Perry 0. C. 150, the safe opinion is expressed that where the 
essential ceremonies have been performed the omission of unessential 
ones does not invalidate an adoption. Oolebrooke more definitely 
pronounces the sacrifice not essential, 2 Str. H. L. 126, 131. 

In Sree Narain Mitterv, Sreemuthy KisTien Soondory Dasseet L. R. 
S. I. A. 157, the Judicial Committee say: “The most important 
issue in the cause was whether there was a formal gift of the 

child whether there was an actual delivery of the 

child in addition to the execution of the deeds.” That was a Bengal 
case, but the parties were Sfidras ; the decision is conclusive of the 
sufficiency of actual giving and receiving to constitute adoption in 
that caste in every province. Corporeal gift and acceptance are 
again pronounced necessary and sufficient in Mahashoya Shosinath 
Ghose V. Srimati Soondari Dasl, L. R. 7 I. A. 250. In Bhagvandas 
V. Rdjmal, 10 Bom. H. C. R. 241, Sir M. Westropp, C. J., after 
pronouncing Jains subject generally to the Hindfi law of inherit- 
ance, discusses an alleged adoption by gift to a man and his wife 
deceased. This his Lordship held to be impossible, but from what is 
said in the course of the judgment {see p. 265), it may be gathered 
that a gift accepted by the adoptive parents would have been thought 
enough. 

Lahshman v. Main, Bom. H. G. P. J. 1876, p. 186, was apparently 
a case between Marathfis, and there it was decided that there must 
be strict proof of the gift as well as of the acceptance. 

Those last two cases, though they point to the general suffi- 
ciency of a gift accepted, in so far as they do not dwell on any 
distinction of caste, yet do not precisely establish the validity of an 
adoption amongst Br&hmanas without the prescribed religious cere- 
monies. The ^dsti'is generally insist on these as indispensable, but 
in one case at least, that of Jagannathay. Radhabai, S. A. 165 of 1866, 
it seems to have been held by the High Court of Bombay that no 
particular religious ceremony is absolutely necessary even in the 
case of Br&hmans. It will be seen that there is hardly authority 
for laying down a proposition as to this caste with perfect confidence. 
The ceremonies are by all Brfi»hmans thought important, and in 
practice the omission of them would throw such suspicion on an 
alleged adoption as to impair very seriously the proof of an alleged 
giving and taking with the requisite expression of intent. 
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recognized at all, or only under certain circumstances, (a) 
and with incidents difibrent from those of ordinary adoption. 
The mere celebrity of the name^^ (b) of the adoptive father 
hardly affords a suflScient basis in the absence of the inti- 
mate spiritual connection for so important a part of the 
family law as adoption, and the lower castes have in many 
instances proceeded but a short way in their imitation of the 
BrAhmanical institution. It seems probable indeed that such 
adoption as they recognize is of independent natural growth, 
and giving effect merely to an instinctive craving stands on 
a principle quite apart from the adoption commanded by 
religion and primarily serving religious purposes. In the 
continued associations of the lower orders with the Brahmans 
their ideas on this as on other subjects have been coloured, 
sometimes quite changed, but in other cases they remain 
in substance what they have been from the first. Regard- 
ing such classes as dissenters from orthodox Hinduism the 
recognition of their own customs as binding on themselves 
is' still consistent with the Hindfi law. (c) 

It will have been noticed that in several cases in the 
earlier parts of this work rights were set up by men claim- 

(a) In one case a thakur (a Rajput Raja) seeking to exclude from 
succession his half-brother (elder) and his brother (younger) 
devised his estate (called a raj) to his daughter-in-law. The Sdstri 
pronounced this valid, and he said that the daughter-in-law could 
not adopt while the brothers of her deceased husband survived ; MS. 
281. This must have been an instance in which a son of an elder 
wife had taken precedence of an elder son by a junior wife, a modi- 
fication accepted in some families of the rule favouring mere seniority 
of birth, see above, pp. 69, 78 ; Steele, L. C. 40, 60, 63, 178, 229. It 
is plain that the male kinsmen were opposed to the adoption, and 
that being so the case must probably be reduced to ono in which a 
widow could not adopt for want of the requisite assent of the kins- 
men, see Coleb. in 2 Str. H. L. 92; Mit. Chap. I. Sec. XI. para. 9, 
note. It does not appear that in the class in question tho mere 
existence of male heirs makes adoption legally impossible. 

(£) Datt. Mim. Sec. 1. 9. 

(c) Above, p. 597. 
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ing as pilaka-putras, or foster sons of one deceased. A 

* 

similar instance occurs in Bhagvan v. Kdla Shankar, {a) and 
it seems likely that the case at 2 Str. H. L. 113 was one of 
the same kind, (b) These instances point to a custom 
pretty widely prevalent amongst the lower castes by which 
a sonless householder assumed the guardianship of a boy, 
and either forthwith or afterwards declared him his heir, 
whereby without further ceremony he was vested with the 
rights of a son subject to partial defeasance only on the 
birth of a begotten son. (c) 

The replies of many castes in Gujarath to Borradaile^s 
inquiries show that the foster son was as well recognized 
amongst them as the son by regular adoption. In many 


(a) I. L. E. 1 Bom. 641. 

(A) See also 6p. App. No. 74 of 1851, M. S. D. A. D. for 1852, p. 
62, referred to in F. Singamma v. Vinjanrnrit 4 Mad. H. C. E. 165. 

(c) Steele, L. 0. 184. The Palaka-Kanya amongst the dancers 
was an imitation which implied the pretty wide prevalence of tho 
institution copied. See Steele, L. C. 186. In one case tho Sastri said 
a foster son of a temple dancer was her heir to an allowance from the 
temple estate. A foster-son, lie said, may be heir by custom^ 
MS. 1707, though according to the case above, Q. 4, p. 356, he can 
ordinarily take even by gift from the foster-father only so much as 
may bo becoming and usual where there is a real son. 

Tho adoption of a person sui juris under the earlier Roman law 
was a very solemn proceeding, to which effect could be given only 
by a decree of the people in the Centuria Curiata. {See Posters 
Gains, I. 107, Comm.) It was preceded by an inquiry and decla- 
ration of the Pontiffs that there was no religious objection, and 
being formally voted by the assembly after formal public questioning 
of the parties, was hence called ‘‘ Arrogatio.^* {See G^ius I. 99.) It 
was accompanied by a formal renunciation of the sacra of the family 
of birth. These formalities were gradually disused, arid at length 
adoption and arrogation were allowed by will as a mere means of 
constituting an heir who would preserve the testator’s name. The 
adopted son retained his place in his family of birth while he 
acquired in that of his adoption merely a right of intestate succes- 
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cases adoption was not at all practised, (a) in some nofoster 
eon was taken. Especially where the remarriage of a widow 
was allowed it was said that no adoption or fostering by her 
was possible. ” Yet,” it was answered, ” if the I^Mtras 
aWow adoption we cannot presume to settliem at 
This indicates how adoption of tho Bi'&hmanical type baa 
gradaalJjr superseded the looser tie of mere fosterage, (c) 
The latter bad the advantage that the foster son did not 
lose bis right of inheritance in his family of birth^ and that 


castes. 


(Maynz, Dr., Rom. § 328 
very like that of the palakputra amongst many 


(a) Thus adoption is not recognized amongst the Kumbhdrs at 
Surat (Borr. MSS. G. Koombhdr 10). In some castes, as the Blmtele, 
the Sastri said adoption is not alloveed while there is a male kinsman 
surviving, MS. 4-05. Tho non-recognition of adoption was found to 
prevail amongst some of the Dekhan castes also, see Steele, L. C. 
JSl, 381. This might be regarded as a survival of the objection to 
giving or taking a son recorded by Apast. Pr. II. Khand. 13, para. 
11 ; but the classes who reject adoption are probably for the most 
part non-Aryan in origin, 

(5) Kahnoomiya. Bk. P. p. 130. In the case of fifty-six 

castes at Toona it was said that ancient usage established by evidence 
and a vote of the caste constituted the law. But in cases of unusual 
difficulty Br4h|Mns were called in and a decision made according 
to the dharmasastra. It is obvious that as transactions and affairs 
grow more complicated this must give to the Sdstras a continuallv 

as law. It is not thought necessaiy to conform 
to the SSstra m every particular, but submission to it is considered 

Steele, L. C. 122, 126. A 8&stri 
^d that the different opinions held on the subject of adoption ought 

to be applied to any case according as they agree with the custom 

Ln® the doctrines 

of the Sh4kh& to which he belongs, MS. 405. 

R Ramchandrayya. I Mad'. H. C. 

E. 393, was probably taken with an idea derived from a similar kind of 
fosterage at one time recognized in Madras. The Pandits said thA 

bMihiHigi. c«„i 
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it fitted the needs and habits of castes to whom the elaborate 
system of adoption could not be adapted without violent 
distortions of the institution itself and of the customs 
amongst which it was introduced, (a) The foster son how- 
ever has always been frowned on by the 6s.stris.{&) He has 
failed to get recognition from the Courts, (c) and the member 
of a lower caste who now desires to benefit a nephew or the 
son of a friend has to adopt him in order to give him rights 
which will avail after the adoptive father^s death, (d) The 
iron tie thus forged often becomes irksome to one or both 
parties, but the easier connection has been so discredited 
that it cannot apparently be restored except by an act of 
the Legislature. 


(а) Many classes called Ati-6ildras rank below the recognized 
Sddras themselves, who have been brought fairly within the Br&h- 
manical system. 

(б) A man having purchased or otherwise obtained a boy brought 
him up as a foster- son, and bequeathed part of his property to him. 
The J^astri upheld the bequest, but held that the legatee’s title did 
not extend any further as against the blood relatives of the testator, 
as there had not been a formal adoption, MS. 122. 

In another case it was said that nephews, though separated, 
inherit before a mere foster-Bon,'MS. 119. 

(c) See Nilmadhah Das v. Biswambar Das, 3 B. L. R. 27, 32 Pr. Co. 

(d) An intermediate case in which the Br&hmanical law of adop- 
tion has been partially accepted is that of the Talabda Kolis of Surat. 
The son is not taken for the same spiritual purposes as in the higher 
castes. His adoptive or foster father is to dispose of his property ; 
but failing such disposition the foster son succeeds, and his rights 
in his family of birth are extinguished. Meanwhile he does not take 
his adoptive father’s name as a true adopted son should do. These 
particulars are gathered from the papers in Sp. App. No. 64 of 1874.- 

The influence of imitation and a desire to rank higher in the 
social and religious scale, strong as it is, has done ‘ less in late 
years towards the assimilation of the lower classes to the Br&hma- 
nical pattern than the action *of the Courts. The law of the 
DharmasSistra being taken as the common law of the Hindfls, 
exact 4 )roof has been required of dev'iations from it, and on 
such proof failing through the ignorance or misapprehension of 
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The adopted son, according to Manuks rule (Chap. IX, 
168, 169), must be sadrisam^^ (=^ adequate, alike). This 
Modhatithi in his commentary explained as meaning of 
appropriate family and character, (a) But Yajnavalkya 
(Bk. II. V. 133) says the adopted or other subsidiary son 
must be of equal class with the father, and resting on this 
Nilakantha adopts Kulluka^s interpretation of Manu to 
the same effect. It was a natural process, as marriage of 
a wife of lower caste became unlawful, (b) that adoption 
should be similarly restricted. It was part of the imitation 
of nature which has influenced the whole institution that 
when a Kshatriya son of a Brahman became impossible, 
or one of intermediate caste, the adoption of such a son 
should become impossible also. The different construction 
given to the text of Manu under these different circum- 
stances is a good instance of a process to which the smritis 
have frequently been subjected in adapting their precepts to 
the needs of the ago. 

A boy bestowed in adoption is usually given before the 
tonsure, (c) which amongst the twice-born takes place at 

those concerned, one rule after another of the Brahmanical Code 
has been established as the law of the lower castes. Bold 
generalizations too have been ventured on, which by ignoring 
the distinctions of caste tend to uniformity at the cost of usage. 
A good instance of this is the broad statement in Pandaya 
Telaver v. Pull Telavor, 1 Mad. H. G. R. 478, that connubium 
subsists amongst the sub-divisions of each of the four historical 
castes. This is manifestly incorrect, as shown above, p. 776, how- 
ever desirable it may be to get rid of restrictions on the choice of 
a wife. 

(a) See Coleb. Dig. Bk. V, T. 285, Comm. So under the Roman law 
an adrogatio was allowed only after an inquiry “quae causa . . . 
sit adoptionis quae ratio generum ac dignitatis, quae sacrorura.” 
Oic. Pro. Domo. XIII. 34 ; see Aul. Gell. V. 19 ; Willems, Dr. P. 
Bom. p. 84. 

(5) Coleb. Dig. Bk. V. T. 173. 

(c) As to the second birth of initiation see Vishnu XXVIII. 37 — 
40; XXX. 44; Vasishtha XI. 49—51; II. 3*; Baudh. Pr. 1. Adh 2, 
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three, four, or five years of age. (a) The general opinion of 
Hindfi lawyers is against the validity of an adoption after 
jthis ceremony into any other gotra than that of birth {b) 
and of dedication of the boy. (c) Within the same gotra, 
using the same invocations, an adoption at a later age is 
deemed permissible, {d) Amongst the lower castes the 
limitations resting on gotra relations in the stricter sense 
have no place, (e) In these cases, as marriage is the only 
initiatory rite giving an advanced status to the SAdra, (/) 
some lawyers would pronounce married men unfit for 
adoption, (g) This opinion has not been generally accept- 
ed. (h) Men of all ages up to fifty have been adopted when 

Kand. 3, 6, 12; Gaut. Chap. I.. paras. 5-14; Manu II. 35, 36. The 
difference in status arising from the performance of the earlier 
SamskAras is indicated by the funeral ceremonies and the ceremonial 
impurity provided for in Manu V. 67 ss. 

(а) Steele, L. 0. 43; Coleb. Dig. Bk V. T. 182, 183, Comm. The 
genuineness of the text is doubted by Ntlkantha, Vyav. May. Chap. 
IV. Sec. V. para. 20, and some others. 

(б) P. Venkdtcsaiya v. M. Venkata Cliarlu, 3 Mad. H. C. R. 28; 
2 Str. H. L. 104, 109. 

(c) Coleb. Dig. loc. cit. See the Sraritis quoted above as to initia- 
tion. The Siidras are expressly excluded from it and from Vcdic 
study, Apast. Pr. I. Pat, I. Khand. 1, paras. 5, 8, 20, 21. 

(d) Vyav. May. Chap. IV. Sec. V. para. 19 ; Steele, L. C. 44. Sri 
Brijbhookunjee Maharaj v. S. G. MakardJ, 1 Borr. R. 202. 

Under the Roman law an adoption could not be attended with 
a “ term” postponing its operation or with a condition making its 
existence insecure. (Maynz, Dr., Bom. § 328; above, p. 187.) 

(e) Such relations as are contemplated in Vishnu XXII. 21 — 24 
cannot now be found. Quasi-gotra, t.c. blood relationships, are 
recognized amongst the lower castes, though not to the same distance 
of connection as amongst the Brahmans. 

(/) Coleb. Dig. Bk. V. T. 122; Rao Saheb Y. N. Mandlik’s Vyav, 
May. p. 431. As to women, Vishnu XXII. 32. Various ages are 
prescribed by caste custom, Steele, L. C. 182. 

(g) 2 Str. H. L. 87 ; Steele, L. C. 44, 383, 384. 

(h) Rdje Vyankatrdo v. Jayavantnlo Ranadivc, 4 Bom. 11. C. R. 191 

A. C. J. ; Ndthdji Krishndji v. Hart 8 Bom. H. C. R. 67 A. C. 

J. See Steele, L. C. 384# 
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BO change of gotra (a) was involved. Even this change has 
been held not to be an obstacle, (6) as the tonsure and even 
investiture may be annulled, (c) but it may be doubted whe- 
tiier this licence ought to be recogni 2 ied in Bombay. (f?) The 
Sastris are generally opposed to it : the High Court seems 

in one case to have looked on it with favour, (c) but the case 

/ 

was one between Sudras in whose case there could be no 
initiation by tonsure and investiture to undo. (/) 

In the case even of an adult the giving by his father or 
mother cannot be dispensed with. (^) The adopted son^s own 
assent is equally necessary when he has reached years of 

(a) Steele, L. C. 4S. Within the same gotra no ceremonies other 
than gift and acceptance are osacntial. Steele, L. €. 46. Comp. Coleb.. 
Big. Bk. V. T. 275, Comm. 

(5) Datt. Chand. Sec. II. 26 ssv 

tc) Datt. Mim. Sec. IV. 50 — 52. 

(d) See Balvanirav v. Baydbai, & Bom. H. C. R. at p. 8S. 

(e) Lakshnappa v. Ramava, 12 Bom. H. C. R. 364, 371. 

(/) There is no ^r&ddha eveD^ in the proper sense, for a Sddra. It 
involves ceremonies which the 6ddra cannot perform. Soc above, p*. 
873, 919. 

ig) Bashetiappd v. SUivaVngnppd, 10 Bom. H. C. R. at p. 271 ; CoV- 
lector of Surat v. Rhirsingji Vaglibdjly ib. 236; Suhbaluvavimal v. Am'‘ 
makutti Ammal, 2 M. H. 0. R. 129; Balvanirav v. Baydbait 6 Bom. 
H. C. R. 83 O. C. J. The formula pronounced by the giver is ap- 
propriate only to the father, see 2 Str. H. L. 218. Hence, as the cases 
decide, an orphan cannot be given by his brother. In Steele, L. C. 
p. 46, it is incidentally noticed that an elder may adopt a younger 
brother. This may have been established in some castes by custom, 
but instances of the custom have not occurred in the superior Courts^ 
®r ha^e been so rare as to escape particular observation. It is opposed 
to the generally received principle of a possibility of union between 
the real mother and the adoptive father, but this principle is not 
regarded amongst ^Adras. 

A woman (widow) cannot adopt until she attains puberty and 
tberefore could be a mother. Steele, L. C. 48. A man ought not to 
adoi>fe prematurely^ Ih, 43. 

Under the Roman law the imitation of nature was held to prevent 
Hie adoption of any one who was not at least eighteen years younger 


VR. ni, s. n.] PLACE IN TIHE HINDU SYSTEM^ 


931 


mtelligence, (a) The son, though a man^s own, is not a 
chattel to be given away without his own consent, {b) and 
the rule of Baudhayana (c) which exacts this in the case of a 
Kritrima adoption is equally applicable to any case where 
the person adopted is old enough to have a will and judg- 
ment of his own, (d) While he has no discrimination his 
father may part with him, but only, according to the religious 
law, under the pressure of some great exigency, (e) Parents 


than the adoptive father (Maynz, Dr., Rom. § 328). In case of arroga- 
tion of one sui juris the adoptive father was required to be sixty 
years of age. Fifty is the age prescribed in the French and the 
Italian Codes. 

Gains says it was still disputed in his time whether any one could 
adopt a person senior to himself ; bub this was afterwards settled so 
as to require a seniority of eighteen years in the adoptive father. 
(Poste’s Gaius, 1. 106, 107, and Comm.) 

(a) Coleb, Dig. Bk. V. T. 275, Comm. 

Under the Roman law of the XIL Tables a father could trans- 
fer his child by mancipation, (see Cod. Li. VIII. Ti. 48 1. x.) which 
in the case of a son given in adoption had to be performed thrice 
(Maynz, Dr., Rom. § 326), though for a noxos datio, in which a son was 
given up to escape damages incurred on his account, a single ceremony 
was sufficient. Justinian replaced this ceremony by a declaration 
made before a public officer {op. cit. 328.) In the case of a boy sui 
juris his arrogation” or gift of himself had to be preceded by an 
inquiry whether this would be advantageous to him. (Gaius I. 102.) 
His express assent was required (Gaius, I. 99) as well as that of his 
guardian if he had one. An ordinary adoption could not be made 
against the consent of the boy adopted, but in the absence of protest 
the gift by his father or other person exercising the patria potestas 
was sufficient, and at the same time indispensable. An “ arrogation” 
was under the later law completed by a rescript under a petition to 
the Emperor. (Maynz, Dr., Rom. § 328.) 

(5) Yyav. May. Chap. IV. Sec. I. paras. 12. 13; Datt. Mtm. Sec. 
IV. 47, 

(c) Coleb. Dig. Bk. V. T. 284. 

(cQ See Datt. Mim. Sec. IV. 47 ; B&lambhatta on Mit. Chap. I. Sec. 
XI. para. 9. 

(tf) Mit. Chap. I, Sec. XI. para. 10; Vyav. May. Chap. IV. Sec. I. 
paras. 11, 12, 15 ; Chap. IX. para. 2. 
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are to bestow their son with anxious care (a) on one to whom 
he has an ajffectionate feeling. (6) 

Jagannatha, relying on the fact that the Smriti texts speak 
only of the adoption of sons (c) denies altogether that a 
daughter can be adopted. The Datt. Mlmans^, Sec. VII., 
has an elaborate argument to establish that an adoption of 
a daughter may be admitted by analogy to that of a son. 
The argument would have been needless had the sacred 
writings afforded any direct authority for Nanda Pandita^s 
position. He supports it by several instances drawn from 
the Paranas, but whatever weight may be due to these they 
have not led to any general imitation which would constitute 
a custom. When we consider the main purpose and the 
history of adoption it is plain that the admission of a daugh- 
ter within the scheme would be quite anomalous. Even the 
appointed daughter taking in her own person the place of 
a son was centuries ago found incongruous with the general 
HindA system, and no local law seems to have preserved or 
invented such an exaggeration of a discarded rule as would 
be involved in recognizing a substitutionary daughter bound 
as a daughter to leave the family by marriage. 

It was said indeed that the adoption by a woman of a 
daughter given by her mother might be recognized if con- 
formable to the caste rules, (d) and there are no doubt 
several venerable legends which state or imply the giving of 
daughters. On these a system of female adoption might 


(a) Vyav. May. Chap. IV. Sec. Y. para. 1. 

(h) Manu IX. 168. 

(c) Ooleb. Dig. Bk. V. T. 420, Comm. 

Women could not originally be adopted under the Eoman law, 
and it is obvious that they could not servo the intended purpose of 
maini^aining the family sacra. But as this purpose was gradually 
superseded by considerations of another kind, the adoption of 
daughters as well as of sous was allowed* (Gains, I. 101.) 

(d) MS, 1681. 
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have been built, but it must have been the embodiment of a 
theory essentially distinct from that which has in fact 
prevailed in the law of adoption. The process must be look- 
ed on as merely imitative, and hadng no other jural efficacy 
than may be given to it by some special usage. It does not 
appear that any caste rules in the Bombay Presidency allow 
such an adoption, in the sense of giving a particular status 
to the adopted daughter, (a) 

The relation of a Guru and his disciple is said to be 
similar in many respects to that of adoptive father and 
son. (6) It is a relation recognized by the Sastras, but the 
connections subsisting amongst ascetics of the lower castes 
and their disciples are governed entirely by the custom of 
the class or of the institution to which they belong. (c) Some 

(a) See 2 Str. fl. L. 217. In the case of an adoption by a 
Kalavantin (temple woman) the Sastri replied that no rules for such 
an adoption were to be found in the Sastras, MS. 1651. In Steele’s 
Law of Caste, adoptions by dancing women are incidentally recognized 
as possible, p. 183. But the adopted girl is called a palak-kanyfi. 
(foster-daughter) p. 186, and the (so-called) adoption may be annulled 
at the pleasure of the foster-mother, p. 185, while a true adoption 
cannot be annulled, p. 184. It is therefore merely an imitative 
institution which can be supported on the custom of the class only 
if the class are as such capable of making binding rules for their 
members. This is denied in the N&ikin’s Case (Mathura v. Em N., 
I. L. R. 4 Bom. 545) as opposed to public policy and to the general 
customary law of the Hindfls as constituted by present usage. The 
purchase of children by dancing women was once common. Such 
children ranked as slaves, 2 Str. H. L. 225, 229. Ellis at 2 Str. H. L. 
128, says that women have no right to adopt even for the trans- 
mission of their separate property. “ No spiritual benefit, ” he says, 
“ results to a woman from adoption.” But then sraddhas are per- 
formed by their sons, whether real or adopted. The incapacity must 
be placed on other grounds, such as those stated in the text. 

The Roman law seems not to have allowed an arrogation of a 
female prior to Justinian’s legislation. Ort. Inst. § 140. 

(h) Steele, L. C. 192, App. B. para. 12. 

(c) 1 Str. H. L. 150. ; above, pp. 550 ss. ; Steele, L. 0. App. B. 
A »&stri replied in one case that all classes, gosavis included, 
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gos&vis buy boys to bring up as their disciples and succes- 
sors. (a) More frequently they take them by gift as pupils 
and spiritual sons without the ceremonies of adoption, (h) 
the theory of which indeed is opposed to the ranking of such 
boys as adopted sons* It is the grihastha or householder (c) 
in the stage of life when he may properly attend to worldly 
affairs who is bound to provide a son for the continuation 
of the family, {d) A man retired from the world has no 
such duty. The ascetic who renounces ordinary affairs (e) 
as a young man, ought to do so effectually, and look to 
spiritual fatherhood (/) as the only one open to him for the 
future, (g) The relations of the gosavi and his disciplo 
differ widely, as has been seen, jfrom those of the ordinary 
father and son, and though some of the ceremonies of adop- 
tion are imitated in taking a chela, the latter does not in any 
practical sense become an adopted son. {h) 

The effect of adoption is to sever the boy adopted entirely 
from his family of birth, {i) His proper residence is with 

can adopt with the due ceremonies. Gosavis, he said, must be con- 
sidered Madras, and in adopting omit the recitations from the Yedas, 
MS. 1678. 

(a) Colebrooke points out that the practice of gosavis and sanny- 
dsis in this particular is analogous to adoption by purchase, which 
is itself obsolete, 2 Str. H. L. 133. 

(&) Ojp, cit. para. 26 ss. 

(c) Vasishtha, VIII. 1, 11. 

(tZ) Apast. Pr. I. Pat. I. Khand. 1, para. 19. He escapes this 
duty if he proceeds immediately from his studentship to a life of 
ascetic meditation. See Phil, of the Upanishads, Chap. IV. 

(e) Vasishtha, Chap. X. 

if) -^past. Pr. II. Pat. 9, Khand. 21, paras. 8, 10, 19. 

(pr) See Mit. Chap. II. Sec. VIII. paras. 2, 8 ; 2 Str. H. L. 248. 

(h) iSfee Steele, L. C. App. B. 

(i) Datt. Chand. Sec. II. 32, IV. 1 ss. ; Vyav. May. Chap. IV. Sec. 
V. para. 21 ; Steele, L. C. 47. An adoption once concluded is 
indefeasible. Amongst Brdhmans the homa sacrifice marks the 
completion of the ceremony. Steele, L. C. 184. 
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his adoptive parents. (a) He exchanges “the gotra” of his 
real father for that qf the adoptive father as a woman enters 
her husband^s gotra by marriage, (h) He learns the sacred 
invocations in his family of adoption, and in the absence 
of a son by birth completely takes his place, (c) His right 
of inheritance as the son of his real father perishes, (d) at the 
same time that he acquires the same right as son of his 
adoptive father, {e) Tet in the latter capacity his right is So 
far defeasible that the birth of a son reduces him to one-fourth 
of a share, (/ ) as compared with the full share taken by the 
begotten son. {g) 

According to most of the authorities (h) the severance of 
the boy from his own family is effected according to the 
Hindu law by the requisite ceremonies, even thongh on 
account of a difference of caste or some other insuperable 
obstacle be cannot be initiated in the family of adoption, (i) 
In such a case he is regarded like a child uninitiated as 
being only of the rank of a dasa (slave) or a sudra. (/) 
Ho is entitled to maintenance, but does not inherit, (k) 


(а) LaksJimibai v. Shridkar Vasudeo Table, I. L. B. 3 Bom, 1. 

(б) Smr. Chand. Chap. X. paras. 13, 14. 

(c) Yyav. May. Chap. lY. Sec. V. para. 21. An adopted son fully 
represents his father in a partition of property after the father’s 
death. Smr. Chand. Chap. X. para. 18. 

(d) Steele, L. C. 185 ; Smr. Chand. Chap. X. paras. 14, 15. 

(e) Yyav. May. Chap. IV. Sec. Y. 21 — 23 ; Steele, L. 0. 47, 407. 

(/) Yasishtha XY. 9 ; Yyav. May. Chap. lY. Sec. Y. para. 25 ; 
Steele, L. C. 47. The proportions vary according to caste custom, ib, 
186, 387. 

(g) See above, p. 365. The begotten son takes precedence, and 
where primogeniture prevails is entitled to the advantages of the 
firstborn, Steele^ L. C. 186, 387. 

{k) Yyav. May. Chap. IV. Sec. Y. para. 16. 

(i) Steele, L. C. 46. 

(i) Baudh. I. Khand. 3,6, 12; Ooleb. Dig. Bk. Y. T. 182, 273,^ 
Comm. See below “ Consequences or Adoption.” 

(A;) Bait. Mim. Sec. II I. 
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The caste customs are more liberal than the books to the 
boy defectively adopted. Where an adoption has failed, 
either through the unfitness of the persons or defect in the 
process, they simply annul the relation supposed to have 
been constituted, with the effect apparently of restoring the 
adopted son to his family of birth, (a) It might be sup- 
posed that in some cases difficult questions would arise out of 


(a) Steele, L. 0. 388. 

According to the Eoman law an adopted son became a member 
of the group of agnates to which his adoptive father belonged. 
This was because agnation rested on a conceivable dependence 
on a single head of the family. Cognation on the other hand 
rested essentially on connection by blood. Hence the adopted son 
retained his cognate relation to his family of birth and did not 
acquire such a relation to his family of adoption except the agnates. 
The husband was an affinis of his wife’s cognates and she to his, but 
the cognates had no affinity inter se. The adopted son acquired no 
affinity to his adoptive family: mach less therefore did he gain 
any such relation to the family of his adoptive mother. “ In adop- 
tionem datus, aut emancipatus, quascunejue cognationes adfiriita- 
tesque habuit, retinet : adgnationis jura perdit. Sed in ea familia, ad 
quam per adoptionem venit, nemo est illi cognatus prrotcr patrem 
eosque quibus adgnascitur : adfinis autem ei orauino in ea familia 
nemo est.” Dig. Lib. XXXVIII. Tit. X. Fr. 4, § 10, 

As the Homan wife married by the ancient forms came under the 

manus ” or full authority of her husband, she and her children 
were co-agnates. The free form of marriage was in the end the only 
one used, and then there was no agnation between her and her chil- 
dren ; much less therefore between her and an adopted son. Mutual 
rights of inheritance between a mother and her children were estab- 
lished by special laws, and Justinian placed cognates on the same foot- 
ing generally as agnates ; but this did not extend the connection of 
the adopted son. Adoption indeed, as we have seen, was by the 
same legislator reduced almost to a form which left the adopted son 
still a member of his family of birth. {See Maynz, Dr., Horn. § 15, 
304, 338.) 

The influence of the Church made itself felt in this as in other 
spheres. It became customary to obtain a religious sanction to 
adoptions by a ceremony performed by a priest. This was supposed 
to induce such a relation that the impediments to marriage in the 
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the legal relations that had intermediately grown np^ but 
the records of the Courts do not show that these have in 

V 

practice produced litigation of any importance. 

The blood connection of the adopted boy with his family 
of birth is still recognized for the purpose of prohibiting 
marriage with a relative within seven degrees, (a) Some 
have maintained that the same restriction arises in the 
family of adoption, (6) but the more general opinion per- 
haps is that this extends to only three degrees, (c) though 


case of a real son were regarded as subsisting equally for the 
adopted son. This position was reached by successive steps like the 
other prohibitions which gained recognition in the early centuries 
of the Christian Church. The original significance of adoption was 
in the meantime continually declining, and at last Leo the Philo- 
sopher allowed even eunuchs and women to adopt at pleasure with- 
out the petition and endorsement which had previously been re- 
quired. {See Zacb. Jus. Grajc. Rom, §§ 4, 23). But when the former 
legal importance of adoption died out the old associations connected 
with it died out too, and it fell into comparative desuetude until 
reconstituted under altered conditions in recent times as a means for 
satisfying the parental instinct. Codice Civile, Lib. I. Tit. YII. ; 
Code jNTap. § 343 ss. Comp. Civ. Co. of New York, Chap. II. 

The nomination of grandsons or others as heirs by such docu- 
ments as the one preserved by Marculfus {see Canciani, Leg. Barb- 
T. II. p. 228,) had little or no connection with the ancient law of 
adoption ; and when the Feudal system was established, kings and 
over-lords naturally discountenanced adoptions which would deprive 
them of the advantages of reversion. In India adoption was too 
intimately connected with religion to be extinguished, but the ruling 
powers have usually insisted on their sanction being taken and on 
receiving reliefs in the form of nuzzardna or saldmi in return for 
recognition of the adopted heir. The right is recognized as belonging • 
generally to grantors of inams. See Steele, L. C. pp. 182, 183, 886. 

(a) Datt. Chand. Sec. IV. 7, 8, 9 ; Vyav. May. Chap. IV. Sec. V. 
para. 29 ; Steele, L. C. 27, 47. The prohibition extends to his great- 
grandson. lb, 

{h) Vyav. May. Chap. IV, Sec. V. paras. 32, 35. 

(c) Datt. Mtm. Sec. VI. 32. 

118 H 
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for purposes of inheritance a connection is recognized to 
seven degrees {a) or even as far as in the case of a begotten 
son. (h) The adopted son takes that position relatively to 
the wife of his adoptive father as well as to the adoptive 
father himself, (c) Whether a connection arises between 
him and his adoptive mother’s family of birth such as to 
engender mutual rights of inheritance has been controverted. 
The prevailing opinion is in favour of the existence of such 
rights, (ci) 

The change of status induced by adoption cannot be 
renounced, (e) The adopted son may, if he will, give up his 
right of inheritance, and if he positively declines to fulfil the 
duties of a son, the widow, it was said, may adopt another in 
his place. (/) But this does not restore him to his family 
of birth, (ff) A complete adoption amongst the twice-born 
implies initiation as the adoptive father’s son (/i) andaconse- 


(a) Vyav. May. Chap. IV. Sec. Y. 34. 

(i) The Saipskdra Kaustubha and the Dharmasindhu limit the 
connection by the Samskaras performed in each family. A full con- 
nection to seven and five degrees exists where the upanayana, plus 
the preliminary rites have been performed ; where only the one or 
the other, a connection extending to but five and three degrees. See 
above, pp, 116, 117 ; and Rao Saheb V. N. Mandlik’s Vyav. May. 
p. 352. A sister succeeds to her brother by adoption as to one by 
birth; Mahantappa v. Nilgangawa, Bom. H. 0. P. J. 1879, p. 390. 

(c) Datt. Mim. Sec. VI. 63 ; Steele, L. C. 188. 

(d) Pudma Coomari Vdjh v. the Court of Wards, L. R. 8 I. A. 
229 ; where however the term “ relations” may perhaps be confined 
to blood relatives through the adoptive father. 

(e) Ruvee Bhudr v. Roopshankar, 2 Borr. 713, cited and approved 
by Sir M. Westropp, C. J., in Lahshmappa v. Ramava, 12- Bom. H. 
C. R. at p. 388. 

At Athens an adopted son was allowed to return to his family of 
birth, but only on condition of his leaving a son to represent him in 
the family of adoption. See Petit, Leges Attica9, p. 141. 

(/) Verbadru v. Baee Ranee, 2 Morr. 1, 3. 

{g) Comp. Manu IX. 142 ; Sreemutty Bajcoomaree Dosee v. Nohcoo* 
mar Mullich, 2 Sevestre 641 n. 

(h) Ooleb. Dig. Bk. V. T. 183 Comm, 
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quent severance from the sacra of the family of birth, which 
must devolve on the same person who takes the estate, (a) 

An adopted son like a real son may take a share or com- 
pound for it, and part from his adoptive father. He thus 
becomes separated, but he does not lose his rights of in- 
heritance. (6) 


(a) Vyav. May. Chap. IV. Sec. V. para. 21. 

(b) Steele, L. 0. 185. See above, pp. 59, 340, 359. 

We gain a more vivid conception of the extreme antiquity of the 
Vedas, and the social life of which they afford glimpses by consi- 
dering that the stages in the constitution of tho family which they 
and even the post-vedic literature present as still existing facts, had 
already for the most part been passed through by the Greeks and 
Bomans at the remote beginnings of their history. Adoption had 
then already superseded amongst them the other modes of con- 
tinuing the family, which at a still earlier time they had no doubt 
shared with the Br&hmanic branch of tho race. In Sparta it is said 
that down to a comparatively late age the eldest brother taking 
the patrimony became lord of his brethren after the fashion 
commended by Manu, and sharing the scanty produce of a small 
estate with them, took one wife also for the whole group. (Polyb. 
Excerpt. Vat. XII. 6 ; Schom, Ant. Gr., p. 214.) Sparta was the 
asylum of archaic traditions. -Poverty was given as a reason for 
this custom, but the reason was probably one invented to account 
for what had existed from time immemorial, rfnd which affords a 
mark by which to track the Greeks back to a time before the disper- 
sion of the Aryan nations. 

The legend of Draupadl is referred to in the Datt. Mim. Sec. II. 
49, to show that there is nothing anomalous in a boy’s being the 
son at the same time of several fathers. This confirms the sugges- 
tion made above, p. 419 (A), which is also supported by such stories 
as the one recorded in Datt. Mim. Sec. 11. 45. The limited 
polyandry thus indicated was itself an amelioration of that implied 
in the female gentileship of ^fidras asserted by Saunaka in Datt. 
Mim. Sec. V. 18, and made a basis for the doctrine of the eligibility 
amongst the Siidras of a sister’s or daughter’s son for adoption. 

The survival of the more primitive institution in Malabar is referred 
to by Ellis in 2 Str. H. L. 167. In Puffendorf’s Law of Nature, Bk. 
VI. Ohap. I. will bo found several references on this subject to 
the early travellers in India. 
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SECTION III. 

THE CAPACITY TO ADOPT AND THE CIRCITM- 
STANCES UNDER WHICH IT MAY BE 

EXERCISED. 

A. 1.— ADOPTION BY MALES. 

The first doty of the married Hindfi householder is to 
beget a son. The nature and the stringency of this obliga- 
tion have been discussed in the preceding Section, (a) But 
failing a son by birth^ adoption becomes a duty incumbent 
on all males except ascetics and members of those castes 
which, as to this institution, have remained without the pale 
of ordinary Hindd law. The duty implies a capacity to 
adopt, and this is a general attribute of a Hindu, subject 
only to such qualifications and exceptions as arise from 
particular circumstances of mind, body, or estate, such as 
will presently be considered. The desire to make sure of a 
successor has led to several infringements of a purely logical 
development of the first principles of the law, and the faculty 
of adopting has been widened far beyond the religious need, 
for which its main purpose is to provide. Such irregularities 
occur in almost every system of law, and have to be dealt 
with in detail, as in the following paragraphs gathered from 
the native sources and the decisions of the Courts. 

It has been observed {b) that the duty to adopt a son 
does not arise until the birth of a son becomes very impro- 
bable. It is not quite consistent with theory that the 
authority should exist without strict regard to the need, 
but custom has settled this point the other way, and it may 
be said that any sonless male, married or unmarried, if 
capable of legal acts, may adopt, (c) 


(a) 8ee above, p. 902. 

(b) Above, p. 905. 

(c) See above, p. 918. 
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In the ancient rule the adopter is spoken of only in the 
masculine, (a) A woman cannot perform a ceremony pre- 
i^cribed by the Vedas, and adoption requires the recitation 
of hymns. The Samsk&rakaustubha allows a woman to 
adopt, (6) the VyavahSira Mayftkha does not, except with the 
permission of her husband or of his relatives.” (c) 

The diflFerent opinions held on the subject of adoption 
should be applied to any case as they agree with the custom 
of the community, and with the SakhS. to which a Brahman 
belongs.” (d) 

A man may adopt a boy in his lifetime, or authorize his 
widow to do so after his death.” (e) 

Adoption is for the husband and not for the wife, (/) except 
by delegation as shown below. Adoption is primarily resorted 
to for the sake of securing a performance of the funeral rites 
of a man having no male issue, and to perpetuate his name. 
Inheritance follows, but it is a secondary consideration, (g) 
The religious obligation or the spiritual benefit raises a 


(a) See above, p. 873. A husband putting away a worthy wife 
must endow her with ono-third of his property, or if poor maintain 
her ; but one element of her worth is that she have borne “ an ex- 
cellent son.” Vyav. May. Chap. XX. para. 2. 

{b) See Bayabai v. Bala Venktesh Ramdkant, 7 Bern. H. C. R. xiii. 
App. ; above, pp. 864, 880. 

(c) MS. 405. 

(d) MS. 405. From the same answer it appears that in some castes 
(the BhSitele) adoption is not allowed while there is a male kinsman 
surviving. 

(e) Huradhym, Mookurjia v. Muthorariath Moohurjia, 4 M. I. A.' 
414 ; S. C. 7 0. W. R. 71 P. 0. 

(f) Chowdry T adorn Singh v. Koer Udaya Singh, 12 C. W. R. P. C. 
1 ; S. C. 2 Beng. L. R. 101 P. C. ; S. C. 12 M. I. A. 850 ; Bykant Mony 
Boy V. Kristo Soondery Boy, 7 C. W. R. 392 ; 22. F. Venkata Krishna 
Bow V. Vmkata Bama Lakshami Na/rsayya, L. R. 4 I. A. 1. 

(5^) Bwngamah v. Atchwmmah et al, 4 M. I. A. 1 j S, 0. 7 C. W. R. 57 

P. C. 
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siarong probability in an appropriate case in favour of an 
adoption, (a) The celebrity or perpetuation of the family 
name of the adopter is however recognized as a sufficient 
motive for adoption, even though there be in the caste a 
disbelief regarding the spiritual motives for an adoption, (b) 

In one case it was ruled that an irregularly adopted son 
cannot adopt his wife^s sister^s son, so as to defeat the 
reversionary rights of a daughter and daughter-in-law of his 
adoptive father, who are alive. Otherwise it was said the 
adoption of such a relation may be made, (c) The first 
adoption however being of a daughter's son was invalid. 
The additional reason given that the adoptive father had a 
daughter was unfounded in law. His having a daughter-in- 
law would, according to some, indeed most, opinions, make 
an adoption by him improper if not impossible, even had 
there been no other objection. The pseudo-adopted son 
thus pretended to be taken into the family acquired no 
position in it, and an adoption made by him could not affect 
the devolution of the property. As a really adopted son he 
could undoubtedly have adopted so as to defeat the expecta- 
tions of other heirs. 

Adoption pendente lite is valid, though made to defeat a 
gift previously made. The adopter, it was held, was not 
under an obligation to the donee not to adopt. Even if a 
contract to this effect had been made, it was doubted 

(a) Huradhtm Mookurjia v. Muthoranath Mookurjia, 4 M. I. A. 

414 ; S. 0. 7 0. W. E. 71 P. C. 

Extreme old age, a wife past child-bearing, the apparent 
adoption of a boy, his death in the family of adoptive father, the 
need of such a son in a religious point of view, are, it was said, con- 
siderations that tend, when evidence is convicting, to prove the 
fivot of adoption. 

(h) Bhala Nahana v. JParhhu Hari, I. L. R. 2 Bom. 67 ; the parties 
in this case were of the Talahda KoU caste ; Datt. MXm, 1. 9 ; Datt. 
Chand. 1. 3. 

(c) Baee Gunga v. Baee Sheo6hunkur, Bom. Sel. Rep. 73. 
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whether each contract would aSeot the validity of the 
adoption, (a) 

f 

Adoption by an unmarried person is not prohibited by 
HindA law. (6) 

A Brahmachdri (c) can adopt and transmit his heritable 
right to his adopted son.^* {d) 

An unmarried Br&hman may adopt. (c) 

A sonless widower may adopt.^^ (/) 

The decisions of the Courts agree with this opinion. Thus 
it was ruled that an adoption by a widower is valid, {g) 

A. 1. 2.— IN EELATION TO PATERNITY. 

A second son cannot be adopted during the life of the one 
first adopted (h) except by special caste custom, (i) unless 

(a) Ramhliat v. LaksTiman, I. L. B. 5 Bom. 631. This ruling is 
not inconsistent with the legal principle that no son can set aside a 
valid alienation made prior to his birth or adoption. The adopted 
son was held bound by the donation. 

(&) N. Chandvasekharuda v. N. B. Ealimanai 4 Mad. H. C. R. 270. 
See above, p. 905 Note (d.) 

(c) A Brahmachari is a professed student of the sacred writings. 

(d) Gunnapa Beshpandee v. Sunkapa Beshpandee, Bom. Sel. Rep. 
202, 229 (2nd Edn.) ; Suth. Syn. Note 4; Coleb. Dig. Bk. Y. T. 273. 

(e) MS. 1670. As to adoption by an unmarried man, see above, 
p. 918. 

(/) MS. 1677. 

(g) N. Chandvasekharuda v. N. B, Eahmana^ 4 Mad. H. C. R. 270; 
Nagapa TJdapa v. Suhha ^dstry, 2 Mad. H. 0. R. 367. 

(h) Datt. Mim. Sec. I. para. 6; Steele, L. C. 45; 2 Macn. H, L, 
200 ; 2 Str. H. L. 85 ; Baee v. Motoe, 1 Borr. R. 75 ; Yachereddy^ 
Chinna Basapa et al v. Y. Gowdapa, 5 C. W. R. 114 P. C. 

(i) Steele, L. C. 181,183. 

I 

The Peshwa, it is said, received a present of some lakhs of rupees 
on one occasion for allowing a double adoption, lb. 

The existence of a daughter makes no difference. See ex. gr. the 
appointment in Sri Raglmnadha v. Sri Brozo Kishore, L. R. 3 1. A. p. 
156 . 
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the son has been expelled from caste, (a) The expulsion 
even of a begotten son is held to warrant an adoption in his 
place. 

The following opinions of the S^stris fully recognize this 
principle. 

No one having a lawfully begotten son can adopt. (5) 
Nor one having an adopted son living.^^ (c) 

The adoption of a son, while a son is living and retains 
the character of a son, is invalid, (d) 

In Madras, a person having adopted a son married a 
second wife, and in conjunction with her adopted a second 
son, the first adopted being still alive. The second adoption 
was held valid, (e) But this cannot now be considered as 
law except where supported by special custom : the 
Judicial Committee indeed have said that it is settled 
law that a man having an adopted son living cannot adopt 
another. (/) 


(a) Steele, L. 0. 42. 

(b) MS. 1659. 

(c) MS. 1637. As to the invalidity of a plurality of sons sought 
by adoption, see above, p. 916. Yet one or two castes allow an adopt- 
ed son for each wife, and traces of the same custom are pretty widely 
spread. See Note (e). 

(d) Joy Ohundro Raee v. Bhyrub Ghundro Baee, 1 M. S. D. A. R. 
1849, p. 461. A grandson obstructs adoption equally with a son. 
See above, pp. 905, 917, 918. 

(e) See Rungamdh v. Atchummah et dl, 4 M. I. A. 1 ; S. C. 7 0. 
W. R. 57 P. 0.; Datt. Mim. Sec. I. paras. 6, 12 ; Coleb. Dig. Bk. III. 
T. 295. 

(/) Qojpeelal v, Musst. Chundraolee Buhajee, L. R. S. I. A. 131; S. 
C. 11 B. L. R. 391 Pr. Co., 19 C. W. R. 12 C, R. approving Ran- 
gamma v. Aichammat 4 M, I. A. 1. See above, p. 917. In 1 Str. H. 
L. 78 a second adoption is allowed, subsisting the first, but this is 
denied by Sutherland (2 Str. H. L. 85), though Jagann&tha allows 
adopted sons of the several castes (various descriptions), Coleb. Dig. 
Bk. V. T. 308 Comm. 
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The Datfcaka Mirndipsa, it is said, allows the adoption of 
a second son, living the first, with the consent of the first, (a) 
Bat the author plainly disapproves the doctrine though he 
cannot deny the instances afforded by the Paranic writings, 
and it cannot now be considered part of the law. 

The death of the son first adopted does not render the 
adoption of a second son made in his lifetime a valid one., (b) 

A second adoption on the death of the first adopted son 
without issue is good, (c) as a son in the situation of the 
first adopted son could not exhaust the whole of the spiritual 
benefit which a son was capable of conferring on his deceased 
father, (d) 

A wife^s pregnancy, though known, does not, it was said, 
pi’event an adoption, (e) 

A second son may be adopted in place of one whose adop- 
tion was illegal.^’ (/) 


(а) MS. 1657. Passage not cited, but obviously Datt. Mim. Sec. 
I. para. 12. 

(б) Camumah v. B. Chinna Venkatasa, M. S. D. A. R. 1856, p. 
20; Veraprasliyia v. Santanraja, M. S. D. A. R. I860, p. 168. 

(c) Bung amah v. Atchummah a?, 4 M. I. A. 1 ; S. C. 7 C. W. R. 
57 P. C. ; Shamcliunder v. Narayani Dibeh, 1 0. S. D. A. R. 209 ; 
Huradhun Mookurjia v. Muthoranatli MookurjiOf 4 M. I. A. 414 ; S. C. 
7 C. W. R. 71 P. 0. ; Musst. Bhoobyn Moyee Debia v. Bamkishore 
AcJiarjee, 10 M. I. A. 279 ; S. C. 3 C. W. R. 15 P. C. 

(d) Bam Soondur Singh v. Surbanee Bossee, 22 C. W. R. 121. The 
adopted son simply takes the place of the begotten son, and his death 
is attended with the same consequences as that of the begotten son. 

(e) Nagabhushanam v. Seshamma Qaru, I. L. R. 3 Mad. 180, coi> 
trary to Narayana Reddi v. Vardachala Reddi, M. S. D. A. R. for 
1869, p. 97. This decision is opposed to the general principle of 
adoption being a merely supplementary process to provide against 
orbation, but practice, as will have been seen, has diverged from first 
principles in many instances. 

(/) MS. 1665. ♦'Illegal’’ here means void. Comp, Lahshmappa v. 
Rdmava, 12 Bom. H. C. R. at p. 393, 397. 

119 H 
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A. 1. ^.—FICTITIOUS CESSER OF PATERNAL AND 

FILIAL RELATION. 

The insanity of a man^s son enables him to adopts (a) or 
that of his adopted son.^^ (h) 

A. 1. 4.— EXISTENCE OF A WIDOW OF A SON OR 

GRANDSON. 

A father-in-law (son deceased) may adopt notwithstand- 
ing the existence of the daughter-in-law ; but she cannot 
adopt without his permission (Brahman).^^ (c) 

" A father-in-law is competent to adopt after his son^s 
death notwithstanding the existence of his daughter-in-law, 
but the preferable course is to allow her to adopt.^' (d) ‘‘ The 

son adopted by her indeed even after an adoption by her 
father-in-law, succeeds to her property and that of her 
husband,^^ though not apparently in the Sastri’s opinion to 
that of the husband^s father, (e) 


(а) MS. 1G54; comp. Maim. IX. 1G9, and see above, pp. 905 ss. 

(б) MS. 1702. The father is regarded as virtually sonless, seeing 
that the lunatic son cannot perform the requisite ceremonies for 
ensuring his repose in the other world, or satisfy the debt to the 
father’s ancestors, see above, pp. 155, 579 ss. For the rules of the 
customary law as to the disqualifications of a son which justify 
adoption, see above, pp, 907, 908. It may perhaps be doubted whether 
under the present law expulsion from caste of itself causes such a 
moral death that the father of a man so expelled can adopt another, 
see above, p. 906 ; Steele, L. C. 185. The outcast may be restored, and 
unless there has been a formal and valid act of disinheritance (above, 
p. 585) he would claim the succession against the adopted son. 

(c) MS. 1668. The daughter-in-law is obviously the proper person 
to adopt a son to her deceased husband and herself. According to 
the authorities which give her the right to adopt, the competence of 
her father-in-law would introduce rival claimants to succession and 
sacra. But her dependence makes the assent of her father-in-law 
necessary to her performance of a religious act, such as adoption. 

(d) MS. 1660. See below. 

(e) MS. 1666. 
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A. 1. 5.— CAPACITY IN RELATION TO AGE. 

Though there is. no exact restriction as to the adopter's age^ 
it is inferred that he should not adopt until no hope remain 
of begeftting a son. (a) But this cannot be regarded now as 
more than a simply moral precept, the age is really unlimited 
by law, (6) provided only it exceed that of the adopted son, (c) 
and the adopter has reached years of discretion, (d) The 
last restriction is uncertain. In the Mankar case (e) the 
Sastris were asked at what age a man hopeless of leffspring 
might adopt. One says at sixteen, another at twenty. 

f 

Others say no precise time is fixed by the S^straSj^ whence, 
probably, one replies that he may adopt when he pleases. 
Three of the nine sages insist strongly on all possible 
measures being first used to remove the disability, and one 
says that hope must not be abandoned or a eon adopted until 
the proposed father has reached old age. 

The principle stated above, (/) as to the imitation of 
nature, should prevent the adoption of a son at any rate 
by a boy under puberty ; but this can hardly bo stated 
with certainty as a rule of the positive law. Mr. Shania- 
charn, in the Vyavastha Darpana, seems to think that 
an adoption by a child between 8 and 15 may be good 
for religious, but not for civil, purposes ; but the proposed 
severance seems inconsistent with the principles of the law 
of inheritance. It is opposed too to the principle laid down 
by Holloway, J., and apparently approved by the Privy 
Council, (gr) that the validity of an adoption is to be de- 

(a) Steele, L. C. 43. 8 ee above, pp. 902, 903, 905. 

{h) Ib. 182, 383. 

(c) Ih, 384 ; compare Cic. Pro. Domo. Ch. 13, 14. 

{d) See above, p. 906 Note (d). 

((*) 2 Borr, R. at p. 102. 

(/) Pago 884 (Note). 

( 7 ) Sri Virndl Pralapa Raglmunda v. Sri Brozo Kishnro Patio DcOr 
7 Mad. H. 0. R. 301 ; I. L. R. 1 Mad. 69 ; 25 C. W. R. 291, (C. R ) 
L.‘R.31.A. 154, 193. 
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duced by the spiritual rather than by temporal considerations, 
that the substitution of a son of the deceased for spiritual 
reasons is the essence of the thing, and the conseijuent distri- 
bution of property a mere accessory to it. 

Bengal Reg. X. of 1793, § 33, says that an adoption 
shall not be competent to a minor (a) of whose estate pos- 
session has been taken by the Court of Wards. The Sadr 
Court of Bengal held that this prevented the minor equally 
from giving a power to adopt, (b) In other cases the power 
to adopt may be given at tho ordinary age of discretion, (c) 
The judgment last referred to discusses the evidence as to 
minority but does not expressly say that adoption by a minor 
•is generally ifieompetent. No provision on this subject is 
made by Act XX. of 1864, which provides for the care of 
minors and the administration of their property in the Pre- 
sidency of Bombay. Act IX. of 1876, fixing the age of 
majority in ordinary cases at eighteen, but in that of wards 
at twenty-one, does not affect capacity in relation to marriage 
or adoption. 

A man aged 20 may adopt.^^ {d) 

A. 1. 6.— CAPACITY IN RELATION TO INTELLIGENCE. 

An insane man may, it is said, adopt with the consent of 
his kinsmen. The adoption is generally made by his wife 
under an assumed authority sanctioned by the kinsmen or 
the caste, (e) 

(a) Under 18, Reg. XXVI. of 1793, See. 2. 

(h) Atiaitdmoyee Chowdrain v. Sheehchandar Roy, S. D. A. R. for 
1855, p. 218. 

(c) Jumoona Daesya v. Bamasoondari Bassya, 25 C. W. R. 235, 
I. L. R. 1 Cal. 289 (P. C.) ; S. C. L. R. 3 In. Ap. 72, citing 
Rajendro Narain v. Saroda Soondaree Debia, 15 C. W. R. 548. 
Whether adoption by a minor without consent of tho Court of 
Wards is wholly void is questioned in Mm^t. AnundtiLoyce ChoivdhoO' 
rayan v. Sheeh Cimnder Roy, 9 M. I. A, 287. 

(d) MS. 1623. See above, p. 905 Note (d). 

(e) Steele, L. C. 43, 182, 382. 
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An adoption by a person in a state of insensibility (i.e. 
disturbed mind) from dangerous illness, by verbal declara- 
tion, without performance of the prescribed ceremonies, was 
held invalid, (a) The transactions of sick and dying men 
always call for close scrutiny, and the Judicial Committee 
have said that in a case of adoption or will by a dying man 
the jealous requisitions of the law as to the proof of acta 
of persons done in extremis are fully to be complied with. (6) 

The adopter must be able to ask for the son, to accept 
him, and to smell his head.^^ (c) 

A. 1. 7.--CAPA0ITY IN EELATION TO BODILY STATE. 

A person disqualified to inherit cannot adopt, and thus 
secure to a stranger the right to a share which is allowed to 
the natural born son. (d) 

In case No. XX., under the head of Adoption in Macnagh- 
ten^s Hindi! law, (e) the SAstri says a leper is incompetent to 
adopt. In case No. XXI. the Sastri thinks competence 
may be regained by penance, and with this Macnaghten 
agrees • but as a leper in Bombay cannot qualify himself for 
inheritance, (/) neither it seems can he for adopting a son. 

(fl) Bulluhkant Choivdree v. Kishenprea Dassee, 6 C. S. D. A. R. 
219. 

(6) Tayammaul v. Sashaclialla Naikorj 10 M. I. A. 429, 437. 

(c) MS. 1662. The authority for the last mentioned ceremony is 
not quoted. In performance it resembles the uttering of a prayer or 
formula in a whisper. The smelling of the head (aghrana) however is 
a mode of salutation used in receiving a child or younger brother 
after any prolonged absence. It is practised amongst some of the 
South- Sea Islanders. It may have become a part of the ceremony, 
through a real or supposed capacity thus to distinguish a member of 
one’s own gotra. As to the extreme olfactory sensibility of some races, 
nee Tyler’s Anthropology, pp. 2, /O, and Letourneau’s Sociology, 
p. 75. 

(d) Mit. Chap. 2, Sec. 10, para. 11 ; above, p. 880. 

(e) Vol. 2, p. 201. 

(/) See above, pp. 576, 579. 
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An impotent man it is said cannot adopt, at least until his 
incapacity has been proved by marriage, (a) His religious 
duty no doubt is to beget a son if he can ; but the allowance 
of adoptions by bachelors and widowers shows that the 
religious obligation is not accompanied by a legal incapa- 
city. A man who is blind, deaf, dumb, or diseased may 
adopt. (6) 

A. 1. 8.-CAPACITY IN RELATION TO RELIGIOUS STATE. 

Adoption by one who has renounced the world and do- 
voted himself to a life of study and asceticism ought not, 
according to theory, to be possible, but the restriction is 
now only speculative, (c) 

Pollution from the death of a relative incapacitates during 
its continuance for adoption, (d) 

A person in extremis is not so affected with impurity by 
a death in the family as to be incompetent to adopt.^^ (e) 


A. 1. 9.— CAPACITY IN RELATION TO CASTE CONNEC- 

TION OR EXCLUSION. 

A man degraded from caste cannot adopt (/) during his 
exclusion. 

The Mit^kshara denies the capacity to adopt generally to a 
man himself disqualified for inheritance, (y) and specifics loss 
of caste in particular as a cause of disinherison. This ex- 


fa) Steele, L. 0. 43. 

(6) Sfceele, L. C. 43. 

(c) See above, pp. 559, 572, 934; Apast. Pr. II, Pat. 9, Kh. 21, 
para. 19, Kh. 23. 

(d) Ramalmga Pillai v. Sudasiva Plllai, 1 C. W. R. 25 Pr. Co. 
The periods of pollution vary with the caste and the nearness of 
relationship, as noticed above, p. 510 n. For Brahmans the extreme 
time is 10 days, for Kshatriyas 12, for Vaisyas 16, for Sildras 30 days. 

(c) MS. 1674. 

(/) Steele L. C. 43, 182, 382. 

{g) Mit. Chap. II. Sou. X. para. W \ sec above, p. 880. 
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tends equally to women as to men. {a) The only persons 
who can take the father^s place in such cases are the legiti- 
mate issue and the son begotten on the wife by a kinsman, (h) 
The latter is not now recognized, so that the man born blind 
or deaf is deprived of all resource. Loss of caste is now 
declared by statute not to involve loss of inheritance, and by 
analogy the out-cast ought perhaps to have power to adopt, 
but the whole position of the out-cast retaining his herit- 
able rights is so anomalous that no very confident opinion can 
be offered on this subject, (c) The questions that can arise 
out of it must be very few, as an out-cast could scarcely 
obtain a son in adoption. 

A. 1. 10.— IN THE CASE OF PARTICULAR CASTES. 

In the case cited above, p. 924, the Sastri said that a 
daughter-in-law could not adopt while the brothers of her 
deceased husband^s father survived, {d) 

A. 1. 11.— YAISYAS. 

A Vaisya, who has undergone the ceremony of villiut 
vidd is capable of adopting a son. The Hindi! law does not 
expressly prohibit it. A contrary custom is to be proved 
by satisfactory evidence, (e) 

A. 1. 12.— SUDRAS. 

/ 

An unmarried Sfidra may adopt.^^ (/) 


(а) Loc, cit, paras. 8, 9. 

(б) Coleb. Dig. Bk. V. T. 334. 

(c) Comp, the remarks above, pp. 906, 907, and Manu IX, 125, aS 
to the precedence of the first-bom son. 

{d) MS. 281, but on this see the note loc. cit 

(e) Mhalsahai v. Vithoha Khandappa, 7 Bom. H. C. R. App. 20. 
“ Vibhut vid&” is a renunciation of worldly affairs and interests 
analogous to that prescribed by the Smritis for BrAhmauas, see 
Manu yi.; Gaut. III. 

( /* ) MS. 1663. See above, p. 921. 
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A. 1. 13.— JAINS. 

The Jains generally submit to the HindA law of adoption 
though denying important doctrines. Their capacity to adopt 
is therefore governed by the ordinary rules, (a) 

A. 1. 14-~BHATELES. 

The custom of the Bh&tele caste prevents adoption when 
there is a kinsman in existence.*^ (6) 

A. 1. 15.— SANNYASIS and GOSAVIS. 

" All classes may adopt with due ceremonies, Gosdvis in- 
cluded.’^ (c) 

A married Gosavi took a boy (Talabda Koli) in adoption, 
on a promise to settle property on him. This was carried 
out by his widow about 30 years after the husband’s death, 
and was disputed by his relatives, but was held suflScient. {d) 

A. 2.— ADOPTION BY A MALE— BY DELEGATION. 

A. 2.— 1. BY MEANS OF WIFE. 

A woman may adopt with her (living) husband’s order.{e) 
It is not lawful for her to do so without the permission of 
her husband.” (/) 

If the husband’s death approaches the wife may obtain 
his permission and afterwards adopt as a widow, (gf) 

(a) See above, p. 901 note (A) ; below. Sec. III. A. 3. 

(b) MS. 406. 

(c) MS. 1678. See 2 Str. H. L. 133. Instances will be found below 
of adoptions by Prabhus, by Lingdyats and others ; and also above, 
p. 365 ss. 

(d) Bhala Ndhana v. Parhhu Mari, I. L. R. 2 Bom. 67. 

(e) Reply of a ^&stri in the Mankar case, 2 Borr. R. at p, 102. 

(/) Reply of SS<stris of the Sadr Court in Sree Brijblioohunjee Maha- 

raj V. Sree Gokoolootsaojee MaJiaraj, 1 Borr. E. at p. 211. See the 
Viramitrodaya and the Dattakakaustubha to the same effect, quoted 
ip Narayan v. Nana, 7 Bom. H. C. R. at p. 159, and Coleb. Dig. Bk. 
V. T. 273 Comm. Also Vasishtha XV. 5. 

{g) 2 Str. H. L. 88 ; MS. 1661. Such cases as these, though some- 
times regarded as instances of delegation, are more properly referred 
to implied authority to adopt given to the widow. 
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A. 2. 2.-.BY MEANS OE WIDOW. 

If a man begins the ceremonies of adoption, and dies 
before completing them, his widow, it was said, might 
complete them, (a) 

A. 2. 3.— BY MEANS OP DAUGHTER-IN-LAW. 

In case of lunacy of a husband the wife of the lunatic may 
adopt with her father-in-law^s sanction, (b) 

The Sastri in one case held a daughter-in-law bound by 
her father-in-law’s engagement that she should adopU^ a 
specified sapinda. (c) This was after the father-in-law^s 
death. It is not clear whether the adoption was to be to the 
promisor or to his deceased son. If to the former he could 
not properly thus deprive his dead son of his due sraddhas, 
and the delegation was altogether questionable if meant to 
operate during the father-in-law's life; equally questionable 
as an attempt to bind the widow of his son after his death. 

A. 3.— RESTRICTIONS ON ADOPTION TO PERSONS 

DECEASED. 

Spiritual benefits are not the only ground of adoption. 
The Jains recognize adoption though they do not practise 
the Sraddha or Paksha ceremonies, (d) Adoption rests 
generally on the advantage of having a son to perform 
funeral rites, which the Jains deny. But though the 
Hindu law of succession is applicable to them, yet it 
cannot be further extended so as to allow adoption to 

(a) 2 Str. H. L. 88 ; MS. 1661. Such cases as these, though some- 
times regarded as instances of delegation, are more properly referred 
to implied authority to adopt given to the widow. 

(d) See above, Sec. III. A. 1. 6. As to adoption by a wife on behalf 
of a disqualified person, as an insane husband incapable of appointing 
her, see above, p. 908. She ought to adopt to her husband in the case 
in the text. Comp. Rarnjee Hurree v. Thiihoo BaeOt 2 Borr. R. 485. 

(c) MS. 1682; Y. Venka JBeddi v. O. Soobha Reddif M. S. D. A. 

Dec. 1858, p. 204. ^ 

(d) See above, p. 568. 

120 u 



954 


ADOPTION. 


[bk. Ill, s. Ill, A. 4.2. 


dead parents or sanction the exercise of a power of adoption 
by another to dead persons (a) through a fictitious gift. 

A son cannot, it was said, be adopted to the great-grand- 
father of the last taker after the lapse of several years, 
when all the spiritual purposes of a son, according to the 
largest construction of them, should have been satisfied. (6) 

A. 4.— QUALIFICATIONS OF THE POWER TO ADOPT 

ARISING PROM FAMILY AND POLITICAL RELATIONS. 

A 4. l.-CONSENT OF WIFE. 

A wife^s consent to adoption by her husband is not indis- 
pensable to the validity thereof, (c) Adoption is the act of 
the husband alone. The wife may join in it, (d) and ought 
to do so for a full compliance with the religious law. (e) 

The Poona Sastris replied in the Mdukar case (/) that tho 
husband ought to consult his wife on a proposed adoption, 
but that the right belongs to him alone. 

A. 4. 2.--FAMILY RELATIONS— KINDRED. 

The existence of brothers or other kinsmen does not 
affect a man^s capacity to adopt. It is said, indeed, that in 
a few castes the parents or an undivided brother (y) may 
object to a particular adoption, and in many the assent of 

{a) Bhagvandas v. Rdjmdl, 10 Bom. H. C. R. 241, 265. 

(b) Musat. Bhoobun Moyee Delia v. Bamkishore Acharjee^ 10 M. I. A. 
279 ;S. C. 3 C. W. R. 15 P. 0.; Beng. S. D. A. R. 1856, p. 122. 
A narrower limitation exists as held in the case of Jains. Sec above. 

(c) Alanlc Manjari v. Fakir Chandy 5 C. S. D. A. R. 356. 

(d) See Rungamah v. Atclmmmah et al, 4 M. I. A. 1 ; S. C. 7 C. W. 
R. 57, P. C. 

(e) Colebrooke says that according to the MitS/kshara, though th© 
mother’s consent may perhaps be essential to the gift, it is not to the 
taking of a son in adoption. Mit. Chap. I. Sec. XI. para. 9, note. 
See below, Sec. V, as to the gift. 

(/) 2 Borr. R. at p. 102. 

(^) Steele, L. C. 385, 386. Tho consent may be a necessary restric- 
tion when a minor proposes to adopt— especially the consent of his 
parents. 
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near relatives must be asked, (a) but it is not provided that 
their disapproval , shall invalidate the adoption, (h) They 
must be invited to take part in the ceremony, and a son of 
a brother or other near relative is to be chosen by pre- 
ference, but these obligations are of a simply religious 
character. 

A. 4. 3.— PUPILLAGE. 

The sanction of the Court of Wards is necessary to an 
adoption by a minor under its care, (c) Act XX. of 1864 
makes no provision on this subject. It provides for the 
guardianship of a minor’s person and the administration of 
his estate, but does not declare him generally incapable of 
jural acts. In the Bombay .presidency therefore a boy under 
guardianship, but capable of religious acts, may possibly 
adopt or marry, though he may not deal with his property, (r/) 

A. 4. 4.-OONSENT OR ACQUIESCENCE OF THE 

SOVEREIGN. 

^^The writing of documents is insignificant (not essential). 
The Sastras do not require the permission of Government to 
be obtained for an adoption.” (c) But they enjoin that a 
proposed adoption should be notified to the Government.” (/ ) 
The object of applying to Government is that it may con- 
tinue to the adopted son Watans, &c., held from it. When 
the seat of Government is distant intimation may be made 
to the local oflBcer.” (g) Even notice to the ruling power is 
not necessary to validate an adoption, (//) but it is so usual 

(a) Steele, L. C. 183, 385. 

(&) Steele, L. C. 45. 

(c) See above, Sec. III. A. 1. 5, p. 947. 

((?) See above, A. 1. 5'; and below, B. 3, 

(e) MS. 1675. 

(/) MS. 1677, 1683. 

(g) MS. 1711 ; 2 Str. H. L 87. 

(A) Sutroogun Sufj)uffy Y. Sahifra Knapp, p. 287; S. C. 5 

C. W. R. P. C. 109. 
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that an omission of it in an important case casts suspicion on 
the transaction. A want of sanction by the ruling power is 
not suflScient to invalidate atiDption duly made with sufficient 
ceremonies, (a) The sanction of the ruling power to an adop- 
tion by a Kulkarni or his widow, or by a coparcener in Kul- 
karniship or his widow, is not necessary to give it validity, nor 
has Government a right to prohibit or otherwise intervene 
in such adoption. (6) 

In several cases it seems to have been supposed that the 
sanction of the Government was necessary to an adoption by 
a widow where it would not have been essential to an adop- 
tion by her deceased husband, (c) The authorities however 
on which the widow^s power rests impose no such condition 
on its exercise. 

Bombay Act II. of 1863, Sec. 6, Cl. 2, as to the non- 
recognition of adoption by a Court relates only to a question 
of assessability of land when raised between Government 
and the claimant by adoption, (d) It is not intended to re- 
gulate the enjoyment of an estate as amongst the heirs of 
the original grantee. 

THE CAPACITY TO ADOPT AND ITS EXERCISE. 

B.— ADOPTION BY FEMALES. 

B. 1.— NO ADOPTION BY A MAIDEN. 

The Hindft law imposes on parents the duty of getting 
their daughters married. It does not contemplate chil- 
dren as necessary to women on their own account. («) Even 

(а) Bhashar Buchajee v. Narroo Bagonaih, Bom. Sel. R. 26. 

(б) Ramachandra Vasudev v. Nanaji Timaji, 7 Bom. H. C. R. 26 A. 
C. J. ; Sree BHjbhookunjeo Maharaj y. Sree Gohooloofsaojee Mahamj^ 
1 Borr. 181, 202 (2nd Ed.) ; Narhar Govind v. Narayan Vithal, I. L. 
R, 1 Bom. 607 ; Huebutrao Mankur v. Govinrao Mankur, 2 Borr. 75, 
83 (2nd Ed.) ; Alanh Manjari v. Fakir Cliand, 5 C. S. D. A. R. 356. 

(c) See below, B. 3. 36. 

(d) Vasttdeo Anant v. Bamkrishmf I. L. R 2 Bom. 629. 

(c) See above, p. 873 ; below, B 3. 13. 
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a married woman or a widow adopts only for her husband, 
and herself takes but an incidental benefit save under the 
exceptional custom allowing a kritrima adoption to the 
woman alone in Maithila. For the unmarried woman there 
is no adoption ; nor in strictness for any woman except to 
her husband. 

B. 2.— ADOPTION BY A WIFE. 

A wife only can receive authority to adopt (a) either as wife 
or as widow. She can adopt only as the representative of 
her husband, and under a real or assumed authority from 
him. This is generally admitted, (h) and is established 
by the following cases. 

B. 2. l.~ADOPTION BY A WIFE UNDEE EXPRESS 

DELEGATION. 

In Thalcoo Bare BMde v. Bnma Baee Bhide (c) the Sastris 
quote from Vasishtha — A husband^s commands to adopt 
are required for a married woman, but for a widow to adopt 
without such command the permission of the father, or if he 
be not alive then of the (jnati) relatives must be obtained.^^ 

The express authority of her husband is indispensable, if 
a wife adopts in his lifetime, in the Bombay Presidency, (d) 

B. 2. 2.— IMPLIED DELEGATION. 

This arises in such cases as those of a husband beginning 
the ceremonies of adoption with the participation of his wife. 
In the event of his becoming helpless she may complete the 
adoption. Any unequivocal indication of his assent would 
probably be taken as equivalent to an express command. 
This may be gathered from the cases in the next sub-section. 

(a) Bhagvdndds v. Rdjmalf 10 Bom. H. C. R. 24l. 

(h) See Ramji v. Ghawait, I. L. R. 6 Bom. at p. 501. 

(c) 2 Borr, R. at p. 492. 

{d) Narayan v. Nana, 7 Bom. H. C. R. A. C. J. 153, 174 ; Bayabai 
V. Bala Venkatesh, 7 Bom. H. C. R. App. i. ; Rangnhai v. Bhagirthibai, 
I. L. R. 2 Bom. at p. 380; Ramji v. Ghamatf^, I. L. R. 6 Bom. 498. 
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B. 2. 3.— CONDITIONS OF EFFECTIVE DELEGATION. 

The husband directing his wife to adopt must be in a con- 
dition with regard to freedom from loathsome disease, such 
that he could himself adopt. So also as to his relations to his 
caste. In case of insanity his assent or command is assum- 
ed by the rules of several castes, his place being taken by 
the kinsmen in controlling the choice made by the wife, (a) 

A husband may authorize his wife to adopt a particular 
child, named by him, or a child selected by her. (6) 

B. 3.— ADOPTION BY A WIDOW. 

The permission expressed or implied of her deceased hus- 
band is requisite to enable a widow to adopt. An implied 
permission arises from a known intention of the deceased to 
adopt. Failing this she must obtain the permission of her 
father-in-law or other relative.^^(c) This permission is merely 
substitutive in default of any intimation by the deceased 
husband of his wishes. When he has clearly signified his 
wishes, these prevail over the wishes either of the widow or 
of the relatives, as shown further on. 

The husband^s sanction must have been given, accord- 
ing to the MitfiksharS,, as understood by Colebrooke, (d) be- 
cause otherwise the adoption could not benefit him. But 
Colebrooke says the sanction may be replaced by that of the 
husband^s kindred, (e) Ellis thinks that the prior assent of 
the husband may not be necessary amongst Sudras ; but it 
must be either expressed or presumed. 

The capacity of a widow to adopt must thus, like that of a 
wife, be drawn from a real or an assumed authorization on the 
part of the husband. If he has intimated a wish that there 

(а) Steele, L. C. 48, 182. 

(б) Veerapermal Plllay V. Narrain Pillay, I Str. E. 91; Ry Seva- 
gamy Nachiar v. Heraniah Gurhah, 1 Mad. S. D. A. Dec. 101. 

(c) MS. 1662. 

(d) 2 Str. H. L. 91 ; so Ellis, ib. 

(tf) Ib. and Mit. Chap. I, Sec. XI. p. 9, notes. 
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shonld be no adoption none can be made, (a) If he has 
left no direction at all, there can, according to the Bengal 
law, be no adoption. According to the law of Bombay his 
assent may, in such a case, be assumed ; but the widow^s 
choice is controlled by the kinsmen, at least in a united 
family, {b) The consent or authority of the husband has been 
pronounced indispensable to an adoption by a widow after 
his decease, in Bengal, (c) in the N. W. Provinces, (d) and 
in Madras, (c) but in Madras it may now be replaced by 
the assent of the undivided members of the husband’s family, 
as in Bombay. (/) 

A widow in Bengal on the other hand cannot adopt without 
her husband’s consent, even though his heirs consent to the 
adoption, {g) 


(a) The Collector of Madura^ s case, 12 M. L A. at p. 443; Baydhaiy. 
Bdla Venkteshf 7 Bom. H. C. B». at pp. xvii. as. App. 

(h) Edmji V. Ghamau, I. L. E. 6 Bom. at pp. 602, 503 ; Collector of 
Madura^ 6 case, 12 M. I. A. 397, 442. 

(c) Musst. Tara Munee Divia v. Dev Narayan et al, 3 C. S. D. A. R. 
387 ; Huradhun Mookurjla v. Miithoranath Mookurjia, 4 M. I. A. 144 ; 
S. C. 7 C. W. R. 71 P. C.; Sutrooguti Sufimtlee v. Savitra Dye, 
2 Knapp, p. 287 ; S. C. 5. C. W. R. P. 0. 109 ; Musst, Bhoobun Moyc, 
Delia v. Ramkishore Acharjec, 10 M. I. A. 279 ; S. C. 3 0. W. R. 15 
P. C. ; Juggodumba Debea v. Moneruth Mookerjea, C. S. D. A. R. for 
1858, p. 831 ; Soorodhunnee Debea v. Doorgayersad Roy, C. S. D. 
A. R. for 1858, p. 995 ; Jummoona Dasya v. Bamasoondari D., I. L. R. 
1 Cal. 289; Musst. Sheboo Koeree Y.Joogun Singh, 8 0. W. R. p, 155 
(a case of Kritrima adoption) . Seethe Datt. Him. Sec. I. para. 15; 
Colebrooke’s Digest, Bk. V. T. 273 ; 2 Str. H. L 84, 92, 96; 1 Macn. H. 
L. 66 ; 2 Macn. H. L. 175, 182, 189; Macn. Con. H. L. 125, 155, 158. 

(d) R- Haimun Chull Singh v. Koomer Gunsheam Sing, 2 Knapp, 203 ; 
S. C. 5 C. W. R. P. C. 69 ; Thakur Oomrao Singh v. Tha Mahtab 
Koonwar, 2 Agra Rep. 103; Jairam Dhama v, Musan Dhama, 5 C. S. 
D. A. R. 3. 

(e) Veera^ermal Pillay v. Narrain Pillay, 1 Str. R. 91. 

if) Shri Raghunadha v. Shri Brozo Kishore, L. R. 3 I. A 154, 191. 

(g) Raja Shumshere Midi v Ranee Dilraj Konwar, 2 C. S. D. A. R. 

169 . 
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Similarly an adoption by a widow was set aside for want of 
proof of authority for the adoption given by her husband, (a) 
in the N. W. Provinces. Adoption, without the husband^s 
authority, gives to the adoptee, before or after the widow^s 
death, no right to property inherited by her from her hus- 
band, (6) where this law prevails. 

A son having died before his father, no custom of the 
family was shown to exist such that a widow could adopt 
a son under authority of her father-in-law. (c) The adoption 
was therefore pronounced void. 

The rule however as to an express authority is, as the 
Judicial Committee have shown, less exacting than the 
Dattaka Mlmamsa declares, (d) 

The existence of brothers is not an obstacle to adoption 
under an authority from a deceased husband, (e) A Hindil 
may execute an instrument giving authority to adopt 
when he has attained the ordinary age of discretion. (/) 
This the Judicial Committee seem to have considered the 
age of majority by law, which would now be eighteen 
years, (g) But if the capacity to give authority arises at the 
same time with the capacity to adopt, that would by some 

(a) Musst. Thakorain v. Mohun Lall, N. W. P. S. D. R. N. S. Pt. I. 
1863, p. 352. 

(d) Chowdry adorn Singh v. Koer TJdaya Singh, 12 C. W. R. P. 
C. 1 ; S. C. 2 Beng. L. R. 101, P. C. ; S. 0. 12 M.’ I. A. 350 ; Musst, 
Oodey Kooiour v. Musst, Ladoo, 15 C. W. R. 16 P. C. 

(c) Musst, Ghylanncc v. Nirpal Singh, 8 N. W. P. S. D. R. N. S. 
1853, p. 174 ; see Bhagvandds v. Rdjtnal, 10 Bom. H. C. R. 241. 

(d) See below, B. 3. 1. 

(e) 2 Macn. H. L. p. 180 (Chap. VI. Case 5) ; Sri Raghunada's case, 
supra, p. 959 note (/) ; below, B. 3. 1. 

{/) Jamoona Dasy a v. Bamasoonderai Dasya Ghovjdhrani, L. R. 3 
I. A. 72, 78. 

{g) Act IX. of 1875, feec. 3. The Act docs nut however affect adop- 
tion, see Sec. 2. 
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Hindii lawyers be fixed at the age when religious ceremonies 
iu general can be, fully performed, (a) 

It seems that a state of indivision between a son and his 
father does not affect the validity of an authority given by 
the former. In the case of Gohind Soondaree Dehia v. Jmj* 
godiimha Dehia (b) the suit was on behalf of a son adopted 
on an alleged authority from a husband who had died nine 
years before his father. The authority was discredited, but 
the discussion shows that the Court thought that if genuine 
it would be valid. This has an important bearing on the 
right of the widow, where, as in Bombay, the assent of the 
deceased husband is presumed. 

B. 3. 1.— ADOPTION BY A WIDOW ONDBIl EXPRESS 
AUTHORITY GIYEN BY ACT INTER VJVOS 

An adoption thus authorized needs no sanction by the 
relatives, (r) A widow may adopt with the consent of her 
husband obtained before his decease or with that of his rela- 
tions thereafter, (d) 

An authority to adopt under the hnsl)and^s hand, though 
not complete as a testamentary disposition, is yet evidence 
of a declaration of fact, (c) 

Even in the case of the husband\s long absence it was 
said by the castes in l^oona and Khandesh that a wife could 
adopt only with the written authority of her liusband. If 

(a) See Rajeiidro Narain Lahoreev. Sarodd Suadarrtt Dabcpf 15 C. W. 
R. 543. The attempt to postpone the son's ca|)afity beyond his 
attainment of majority approved in R. Ilm'oof^ntnidrrtj v. Coomar 
Kristonathy 1 Fult. 393, would not now bo sustained. 

ih) 3 C. W. R. 66 ; S. C. 15 Uk 5 Pr. Co. 

% 

(r) Bliasker Bhnchajee Y. Karoo Rnguonath, \}on\. R. p. 24 
(1st Ed.) ; above, B. 3. 

{d) Rij Sevagamy Nachiar y. Heraniah Gurhali, 1 Mad. S. D. A. R. 
lOl ; Jlrundadi Uvtmal v. 3 Mnd. H. C. R 283; CoUrefor n/ 

Madura v. Muin Ramallnga Sathtipattify 1 Bcng. L. R. 1 P. ^ C, 
12 M. I. A. 397 ; S. C. 2 Mad. H. C. R. 206. 

(rt) Brajo Kisliorcc Dasscc for Radhunnth v. SreaiiatJi Bose, for Judo- 
nath ; 8 0. W. R. 211 ; S. C. 9 0. W. R. 463. 

121 H 
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the absence was so prolonged as to raise a presumption of 
death the wife might adopt as a widow, (a) 

Amongst the Poona BrAhmans a widow, it was said, must 
have her husband^s order, and must also consult his kinsmen. 
In other castes it was said the consent of the relatives and of 
the caste, in some that the consent of the relatives alone, would 
supply the place of the husband^s order, (b) The leading doc- 
trines on the widow^s substitutionary power of adoption have 
been thus stated by the Judicial Committee : — Mr. Cole- 
brooke^s note on the Mitakshara (Chap. I. Sec. XI. Art. 9), 
which has been much discussed, clearly involves three pro- 
positions — First, that the widow’s power to receive a son in 
adoption, subject to some conditions, is now admitted by all 
the schools of Hindi! law except that of Maithila ; second, that 
the Bengal (or Gaura) school insists that the widow must have 
the formal permission of her husband in his lifetime ; third, 
that some at least of the other schools admit the adoption 
to be valid, if made by the widow with the assent of her 
husband^s kindred. The first two propositions are admitted ; 
but it has been argued for the appellants that on the true 
construction of this note, Mr. Colebrooke^s authority for the 
last proposition is limited to the Mahratta school, in which 
the treatise called the ‘ Mayflkha ’ is the predominant autho- 
rity. Balam Bhatta, however, whom he cites as an authority 
for a power of adoption in the widow, wider even than that 
expressed in the third proposition, was a commencator of the 
Benares school. And the several notes of Mr. Colebrooke 
at pp. 92, 96, and 115 of the second volume of Strange's 
Hindu Law seem to their Lordships to show conclusively 
that *he considered the doctrine embodied in the third 
proposition to be common to the followers of the MitAksharh 
in the Benares as well as in the Mahratta school, and as 


(a) Steele, L. C. 187. A written authority does not seem legally 
indispensable, see below. 

(5) Steele, L. C. 47 187. 
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such to be receivable as the law current in the Zillah Vizi- 
gapatam, which lies within the Northern or Andra Division 
of the Dravada Country.” 

" Again Sir Thomas Strangers statement of the law in his 
work, Yol. I, p. 79, is clear and unambiguous. He says : 

^ Equally loose is the reason alleged against adoption by a 
widow, since the assent of the husband may be given, to 
take effect (like a will) after his death ; and according to the 
doctrine of the Benares and Maharashtra schools, prevailing 
in the Peninsula, it may be supplied by that of his kindred, 
her natural guardians ; but it is otherwise by the law that 
governs the Bengal Provinces.” (a) 

According to the Benares (Mit§.kshar&) law it was said 
that the authority of a husband to a widow for adoption 
could not be replaced by that of his heirs after his death, (b) 
The Dattaka Mimdmsa, the Pandits declared, prevailed over 
the works which allow a substitutive authority, (c) Mac- 
naghten held the same view but Colebrooke maintained the 
suflSciency of the kinsmen’s sanction, and his doctrine was 
approved by the Judicial Committee in the Collector of 
Madurai s case.(d) 

There is no stereotyped form of authority to adopt, (e) It 
may be given either orally or in writing. (/) 

A deed, containing no words of devise, nor intended by 
testator to contain any disposition of his estate, except so 

(a) The Collector of Madura v. Muttoo Ramalinga Sathupatty, 12 
M. I. A. pp. 432-33. 

(&) Baja Shumshere MuU v. Banee Dilraj Koonwur, 2 C. S. D. A. 
K. 169. 

(c) Datt. Mim. Sec. I. para. 16; Viramitrodaya, Transl. p. 
116. 

(d) 12 M. I. A. at p. 432. 

(e) Pritima Soondaree Chowdrain v. Anund Coomar Ohowdhi'y, 
6C. W. R. 133 0. R. 

if) 2 Str. H. L. 95, 96 ; Oudadhur Pershad Tewaree v. Soondur 
Koomaree Debea, 4 C. W.. R. 116 Pr. Co. 
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far as that results from adoption of a son under it, is only a 
deed of permission to adopt, and not of a testamentary 
character, (a) 

Defects in evidence relating to the execution of a deed 
authorizing adoption are less material than as to the dis- 
position of a property by will, {b) 

B. 3. 2.— ADOPTION BY WIDOW UNDER AUTHORITY 

GIVEN BY WILL. 

A will giving power to adopt is sufficient authority, (c) 

A will of a childless PlindA, giving power to adopt, though 
opposed to the interests of tho widow or of the next rever- 
sionary heirs of the testator, is not inofficious, (c?) 

A permission given for adoption of a boy as co-heir with a 
son cannot be converted into one for adoption after the death 
of the natural son. [e) It is really void from the first. (/ ) 

B. 3. 3.— POSITIVE COMMAND TO ADOPT. 

When a husband has given a positive command, the 
widow’s capacity to adopt appears in its strongest form as op- 
posed to the vvishes or interests of the kinsmen who will be 
affected by the adoption, {g) Tho only question that can be 
raised in such a case is that of whether adoption is compul- 
sory. The duty does not seem to be doubted, but in recent 
times it has come to be regarded as one that the Courts can- 
not properly enforce or at least not within any particular 

(a) Musst. Bhoobyii Moyee Bebia v. Ramkishore Acharjee, 10 M. I. 
A. 279 ; S. 0. 3 C, \v. R. 15 P. C. 

(5) Jumoona Dassya v. Bamasoondari Dassya, 26 C. W. R. 235; 
S. c. L. R. 3 I. A. p. 72. 

{c) Sayamalal Dutt v. Soudamini Dasif 5 Beng. L. R. 362. 

(d) S. M. Sarroda Dossee v. Tin Cowry Nandy, 1 IJydo R. 22.3. 

(e) Joy Chundro Uaee v. Bhyrub Cliundro iiuoo, C. S. D. A. R. 
1849, p. 461. 

(/) See Padma Coomari Dchoa v. Court of Wards, L. fl. 8 I. A. 229 ; 
and B. S. 3. below. 

(g) See above, B. 3 and 3. 1. 
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time, (a) A widow directed by her deceased husband to adopt 
is bound to give -effect to his wishes before she can claim 
under the deed of permission framed chiefly for the benefit 
of the son she may adopt. ( b) 

A direction cannot be carried out contrary to the law, as 
ex. gr. while a son of the husband is living, {c) 

B. 3. 4.— CHOICE PRESCRIBED. 

It is common for a husband authorizing an adoption to 
specify the child he wishes to bo taken, (d) Should that 
child die or bo refused by his parents the authority would 
still be held, at least in Bombay, to warrant the adoption of 
another child unless indeed he had said ^^such a child and 
no other.^’ The presumption is that he desired an adoption, 
and by specifying the object merely indicated a preference. 
Whether the same rule would prevail in Bengal may be 
doubtful, as the presumption there is against an authority 
not clearly given. 

A Hindil by will expresses a wish that his wife, after his 
death, should adopt the second son of a person, who had 
only one son born and alive at testator’s death. The widow 
is not bound to wait indefinitely till the person begets a 
second son, but may adopt a boy of her own choice under 
the power, (e) 

When a husband authorizes the adoption of a particular 
boy named by him, his widow or any of his widows (if there 
are more than one) cannot adopt any other boy so long as 
the boy thus designated is alive. (/) 

(а) Scd above, pp. 903, 904 ; and below. Omission op Adoption. 

(б) Musst. Snbicdra Chowdryen v. Gohihnath Choivdry, 7 C. S. D. 
A. R. 343. See above, p. 903; and below B. 3. 15 ; B. 3. 37. 

(c) 2 Macn. H. L. p. 199 (Chap. VI. Ca. 19) ; Bhoobun Moyec’a 
case, 10 M. I. A. 279, 

(d) See above, p. 904. 

(e) Veerapermal Pillay v. Narrain PiUay, 1 Str. R. 91. See above, p» 
904, Note (6). 

if) Bamchandra v. Bapu Kliandn, Bom. H. C. P. J. 1877, p. 42. 
We may add “ and not given in adoption.” See below, Secs. IV. V* 
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When authority has been given to a widow to adopt the 
son of a particular person it is exhausted by his adoption. 
If he die it will not warrant another adoption to replace 
him. (a) 

B. 3. 5.— AUTHORITY GIVING QUALIFIED DISCRETION. 

The husband sometimes defines the class out of which 
the adopted son is to be taken, and failing such, names 
another class without prescribing the individual to be adopt- 
ed. The same principles of construction would probably be 
applied in this as in the last case. 

An instance of a qualified discretion is to be found in the 
deed of permission given in Musst, Bhooban Moyee Delia* s 
case, (t) In this the selection of a son is directed to be 
made by preference from the executant’s own gotra, but 
alternatively from another gotra. 

B. 3. 6.— AUTHORITY GIVING COMPLETE DISCRETION 

AS TO PERSON. 

This is probably the most common form, and it has been 
held that under it the widow has a large discretion — or even 
an unlimited one — as to whom she will adopt or whether she 
will adopt at all. (c) 

Such an unfettered discretion as to the boy to be adopted 
was granted by the Anumati patra, or authority executed by 
the husband in the case of Kashse Chundree Mustofee, (d) 
This is the case most analogous to the assumed permission 
under which a widow adopts in Bombay. 

(а) Furmanand Bhuttacharvj v. Oomakunt Lahoree and others, 4 
G. S. D. A. R. 318; Oour Nath Ghoudhree v. Anopoorm Choiidhoorain, 
C. S. D. A. R. for 1862, p. 332. 

(б) 10 M. I. A. at p. 281. The same permission is conditional on 
the death of the son by birth, and provides for successive adoptions. 

(c) See above, pp. 903, 904. 

(d) C. S. D. A. Part 1. 13 Summ. Cases. The widow, it was directed, 
was to adopt on attaining maturity. 
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B. 3. 7.— AUTHORITY TO ADOPT WITH COMPLETE 
DISCRETIO]^ AS TO EXERCISE OF THE POWER. 

When a mere permission is given to adopts should the 
widow think fit, the authority is complete, but according to 
the cases no obligation rests on the widow beyond the reli- 
gious one to further her husband^s welfare in the other 
world, [a) 


B. 3. 8.-CONDITIONAL AUTHORITY.' 

According to the Hindu law, a widow who has received 
from her deceased husband an express power to adopt a son 
in the event of his natural-born son dying under age and 
unmarried, may, on the happening of that event, make a 
valid adoption. 

Thus an authority to adopt, in case the son dies, is valid, it 
was held, according to the law of Bengal, (6) but a contrary 
decision was arrived at in Madras, (c) Without special 
power for a second adoption a widow cannot adopt a second 
son upon the death of a son first adopted, (d) 

In Purmanand Bhuttacharaj v. Oomakunt (e) the authority 
was an alternative one between a boy named, and a Br&hman 
boy in case there was a bar to the adoption of the former, 
and the widow having adopted a boy under tho power, the 
boy died. She then adopted another boy, not coming within 
the above description, and the adoption was held illegal, as 
there was no sanction for the second adoption. 


(a) See 2 Str. H. L. 97. 

(i) Musai. Solukhna v. Bamdolal Pande et al, 1. C. S. D. A. R- 324. 

(c) Pootumall v. Goolam Busaool, M. S. D. A. R. for 1854, p. 47. 

(d) Gowrinath Chowdhree v. Anapooma Chowdhrain^ C. S. D. A. 
R. 1852, p. 332 ; Purmanand Bhuttacharaj v. Oomakunt, 4 C. S. D. A. 
R. 318 ; Sreemutty Posse v. Taracharn Coondoo, 1 Bourke, 48. 

(e) 4 0. S. D. A. R. 318. The precise contingency specified must 
happen. Mohundro Lall Mookerjeo v. Bookminey Pabey, Cory ton's 
R. 42. 
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An authority to adopt, in case the son and mother disagree, 
will not operate, (a) 

B. 3. 9.— IMPLIED AUTHORITY. 

1 . 

This arises when a husband has begun an adoption but 
has been prevented from completing it by death. In Bombay 
any distinct intimation of his wish for an adoption would 
probably be held suflScient to support an adoption proper in 
itself, but the kinsmen have still a right, in an undivided 
family, to a controlling voice as to the choice of the boy to 
be adopted, {b) 

The adoption of a brother was begun by a husband, and 
completed by the widows. The widows were not permitted 
to question the adoption, nor the right of the adopted son 
to adopt his nephew as his heir after his death, (c) 

B. 3. ll.~ADOPTION BY A WIDOW— AUTHORITY EXCLUD- 
ED BY PROHIBITION OR DISSENT OF THE HUSBAND. 

EXPRESS PROHIBITION. 

The Judicial Committee recognizing the substitutionary 
character of the widow’s function in adopting a son have 
declared her exercise of it impossible whenever a prohibition 
was to be gathered from the husband^s language or conduct. 

It appears to their Lord.ships that, inasmuch as the 
authorities in favour of the widow’s power to adopt with the 
assent of her husband’s kinsmen proceed in a great measure 


(a) Musst. Solukhna v. Ramdolal Pande et al, 1 C. S. D, A. R. 324- 
Oonditional grants are not favoured by Hindi) law, and bore the con- 
tingency provided for is one that should not be anticipated. 

. (&) Ramjh V. GhanaUf I. L. R. 6 Bom. 498. 

, (c) Ranees Ratkore et al v. Q. Khosal Sinrj, N. W. P. S. D. R. Pt. 
II. 1864, p. 465. In the cases (quoted above, Sec. III. A. 2. 1, p. 952, 
the widows proceeded to complete the adoptions on an implied autho- 
rity from their husbands, with whom they had taken part in the 
initial ceremonies. 
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upon the assumption that his assent to this meritorious act 
is to be implied wherever he has not forbidden it, so the 
power cannot be’ inferred when a prohibition by the husband 
either has been directly expressed by him, or can be reason- 
ably deduced from his disposition of his property, or the 
existence of a direct line competent to the full performance 
of religious duties, or from other circumstances of his family 
which afford no plea for a supersession of heirs on the 
ground of religious obligation to adopt a son^n order to 
complete or fulfil defective religious rites/^ (a) : ^ 

Hence where there is a positive prohibition by the husband 
a widow cannot adopt, {h) nor where the husband^s assent 
cannot be implied, (c) 

Such an adoption will not affect his testamentary dispo- 
sition in favor of his brother, (d) 

B. 3. 12.--IMPLIED PROHIBITIONT OR DISSENT. 

The Mar^thS School of HindA law permits the widow to 

adopt provided [the husband] has neither said nor 

done anything which can be regarded as a prohibition to her 
or a refusal by himself when in articulo mortis to adopt.*^ 


(a) Collector of Madura v. Mootoo Ramalinga^ 12 M. I. A. at p. 443. 
“ Although some of the Mar&thA Schools may use the expression 
that the widow may adopt without the consent of the husband, this 
means simply without his express assent. The foundation underlying 
every adoption amongst Hindds is the consent of the husband. The 
only difference between the Schools is that some require that it 
should be express, and that others are content with an implied assent, 
and are ready to imply it if he have neither said nor done anything 
inconsistent with such an implication.*’ Per Westropp, J.> in 
Bay abed v. Bala Venkateslij 7 Bom. H. 0. R. xviii. App. 

(A) Bayabai v. Bala Venkateslit 7 Bom. H. C. R. App^ i. 

(c) See ib . ; Nara.yen v. I^ana, 7 Bom. H. C. R. 173 A. C. J. ; 
Bamachandra v. Bapu Khandu, Bom. H. 0. P. J. 1877, p. 42. See the 
SAstri’s opinion below, p. 970 note (c), 

(d) Janki Dibeh v. Sadasheo Bai, 1 C. S. D. A. R. 197. 

122 H 
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There is not any good authority for saying that any person, 
except the widow, can adopt a son on behalf of her hus- 
band. (a) She may adopt when her husband has not intimat- 
ed his dissent, even without the consent of kinsmen, at least 
according to some of the authorities, (6) but this is pro- 
perly limited in Bombay to the case of a divided family, (c) 

Where a husband writes to the Collector that his daugh- 
ters are his heirs, this may indicate a prohibition on the hus- 
band’s part to adoption by the widow while the daughters 
live or their line continues, (d) 

B. 3. 13.— ADOPTION UNDER AN ASSUMED ASSENT 

OF THE HUSBAND. 

Prom the preceding cases it will have been gathered that 
authority from the husband either express or clearly implied 
enables a widow to adopt. On the other hand his pro- 

(ci) Per Westropp, C. J., in Bhagwandas v. Eajmal, 10 Bom. H. 
C. R. 257. The son becomes hers, so that she is deeply interested, as 
well as the continuator of her husband’s existence for this purpose. 

(6) See above, pp. 864, 881. 

(c) Bamji v. Ghamau, I. L. R. 6 Bom. at p. 503. 

In the case of Virubudru v. Baee Ranee, Morris R. Pt. II. p. 1, a 
question was put to the Sastri of the Sadr Court as follows : — 

“ Can a widow of the Nagar BrAhman caste adopt a son without 
kaving obtained the permission of her husband ? ” 

The answer was — If the husband forbade the adoption of a son, 
the widow could not adopt ; but if he did not prohibit it, it must be 
understood that he assented to it. For it is commanded in the 
Sh&str that a person who has no male issue must adopt a son, and 
if the widow adopted under such circumstances, in the way required 
by the Sh&str, her act would be valid. Some law-books deny this 
right to the widow, but the greater number allow it. To give 
publicity to the adoption, it should be made known to the ruler, 
though if this was not done the adoption would not be invalid, if 
otherwise in accordance with the Sh&str.” See also Ahajee Dinhur v. 
Oungadhur Vasudeo, 3 Morr. R. 420. 

(d) Collector of Madura v. Mutu Ramalinga Sath&rpatty, 10 C. 
W. R. 17 P. C. ; S. C. 1 Beng. L. R. 1 P. C. ; 12 M. I. A. 397 ; 2 
Mad. H. 0. R. 206. 
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hibition or dissent, however intimated, so it be decidedly 
intimated, makes an adoption impossible, {a) The Tvridow 
does not, except incidentally, adopt for herself, but for her 
husband, (b) The MarS;th^ doctrine of her capacity when no 
intimation of his will has been given by the husband rests on 
an assumption of his assent to what would be at once a 
duty and a benefit to him. The Sjistris have in several cases 
placed the widow^s capacity on this very ground, (c) She 
continues subordinately the ideal religious existence of her 
husband, (d} and when he has not expressed his wishes 
may express them for him, {e) though owing to her depend- 
ence, subject to the approval and control of the surviving 
male members of the undivided family, (f) 

f * 

The Sastris, to a question put them by the Court in 
Thickoo Baee v. Rama Baee, {g} replied: — KatyS-yana also 
says — * A married woman (naree) certainly must not act 
without orders,^ which we conceive to mean, those of a father, 
husband, and son. However, a widow has the power of 
adopting even without the orders of her husband* A widow 
destitute of all three legal protectors, is mistress in her own 
right of the power both of giving and receiving."’ 

The Vyavahara Mayfikha distinctly declares that the law 
of Yajnavalkya as to the dependence of women bears on the 


(а) See Bhagvandas v. Raj,nal, 10 Bom. H. C, R. at p- 257 ; 2 Str. 
H. L. 91 ; Chowdhry Fadam Singh v. Koer Udaya Singh, 2 Beng. 
L. R. at p. 104 j P. C. 

(б) Ib. Her spiritual interests are fully recognized, but are consider- 
ed as bound up in his. 

(c) See above, p. 970, note (e.) 

(d) Above, pp. 88, 90. 

(«) Bhagvandas v. Rajmal, 10 Fom. H, C. K at p. 257. 

(/) Ramji v. Ghamau, I. L. R. t> Bom. at pp. 502, 503. The Vlrami- 
trodaya contends strongly for the necessity of assuming the husband s 
assent, while it recognizes that the assent must be had of the bre- 
thren on whom the widow is dependent. Transl. p. lid. 

(g) 2 Borr. 488. 
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wife essentially dependent on her husband and only daring 
her coverture. As a widow she may adopt without the 
command to which she is subject only as a wife, (a) In 
the Mankars^ case (6) the Sastris said a widow could adopt 
her husband^s brother's son, but no one else, without her 
husband^s authority. Of the nine Pandits consulted in the 
case (c) two say that the rule of the Dattaka MJmams^ re- 
quiring the husband^s express consent is the one generally 
followed > but that the Samskarakaustubha and the Vyavah^ra 
Mayukha have established for the Marath8.s that a widow 
may adopt without her husband^s orfer. Four say the order 
may be dispensed with. One says the adoption may be 
made with the consent of the husband^s kindred and of the 
caste, or even without any order or consent at all. To this 
another adds provided her husband did not say he wished 
to have no son adopted.^^ In the two answers of the Sastris 
which follow, the same vacillation may be noticed. 

A widow without her husband^s permission may adopt 
with the sanction of some senior member of the family.^' (d) 

An adoption by a widow is not invalidated by want of 
permission from the deceased husband or his brother.^^ (e) 

Where there is no prohibition, there is a permission on 
the husband’s part for a widow to give but not to take in 
adoption, according to the Bengal law. (/ ) 


(a) Vyav. May. Chap. lY. Sec. Y. p. 17, 18. 

(&) 2 Borr. R. p. 104. 

(c) 2 Borr. R. at p. 104. 

(d) MS. 1674. 

(e) MS. 1753. In this case the permission of the nearest relative, 
which in the previous answer was said to be necessary, is pronounced 
needless. 

(/) Tarini Charan v. Saroda Sundari Dasi, 3 Beng. L. R. 145 A. 0. 
J. ; S. C. 11. C. W. R. 468 ; see Datt. Chand. Sec. I, paras. 31, 32, 
and Sec. Y. below. 
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The consent or authority of the husband is not indispens- 
able to adoption -by a widow : — • 

In the Dravida country, Madras, {a) 

In the Sai4ogi Agarv^li caste of Jains, {h) 

The Sastras of the Jains authorize a widow to adopt 
without the sanction of her husband. The age for adoption 
extends to the 32nd year, (c) 

The S&stris in the Bombay Presidency haye usually 
favoured the widow^s unfettered power to adopt, as in the 
two following instances. 

The widow of a member of an undivided family may 
adopt.^^ (d) 

The widows of two brothers may severally adopt.” {e) 

It has however been decided by a Full Bench of the Bom- 
bay High Court that a widow of a member of an undivided 
family cannot adopt without the assent of the members of 
the family who succeed on her husband^s death. It is only 
when she takes, as widow, a separated husband’s estate that 
she has unfetterd authority. (/) 

The daughter-in-law may adopt notwithstanding a prior 
adoption by her father-in-law.'^ (g) 


(а) Collector of Madura v. Mutu Ramalinga Satherpatty, 12 M. I. A. 
397 ; S. C. 2 Mad. H. C. R. 206; see next page. 

(б) Sheo Singh Bav v. Musst. Dakho, 6 N. W. P. H. C. R. 882 ; Mit. 
Chap. I. Sec. XI. 9 note; 1 Str. H. L. 79 ; 2 Str. H. L. 92, 96, 115 ; 
Vyav. May. Chap. lY. Sec. V. 17, 18. 

(c) MaharajaGovindnath Ray v. Gulalcimnd et al,bC. S. D. A. R. 276. 

(d) MS. 1650. This means without sanction. 

(e) MS. 1750. 

(/) Ramji v. Ohamau, I. L. R. 6 Bom. 498. The previous cases 
are in this fully discussed. See below, 3. 23 ; 3. 25 ; 3. 83. 

(^r) MS. 1666 ; i. e. the widow may adopt to her own husband. But 
the son thus adopted would succeed only to his adoptive father’s 
separate property. The adoptive father’s interest in the joint estate 
merged on his death in his father’s. Such at least is the doctrine 
favoured by the Courts. See references in note (/). 
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mother-in-law’ and then the daughter-in-law adopt 
different boys. The one adopted by the daughter-in-law is 
heir to her husband,^^ (a) 

There being an adoptive mother and a widow of an adopt- 
ed son, the former cannot adopt without special reason/^ (6) 

Under the law which prevails in the Dravida country, a 
widow without any permission from her husband may, if 
duly authorized by his kinsmen, adopt a son to him in every 
case in which such an adoption would be valid if made by 
her under written authority from her husband, (c) 

B. 8. 14.-~ADOPTION BY A WIDOW, A CONSCIENTIOUS 

OBLIGATION. 

It follows from what has been said that the widow is bound 
in religion to adopt conscientiously with a view to the benefit 
of her deceased husband, not capriciously, or so as to spite 
the husband^s family. If a suitable boy can be had she 
ought to adopt from the husband^s gotra, as she is thus most 
likely to maintain the family sacra, (d) This obligation is 
not precisely a legal one, (e) but if the widow disregards it 
without reason and seeks to introduce an objectionable mem- 
ber into the family the kinsmen may interfere. (/) On the 
other hand they cannot properly refuse their assent to the 
dependent widow who desires to free her conscience and 
further her husband^s happiness by a fit adoption, (gf) 

The obligation to adopt is one that cannot be legally and 
directly enforced even when an express authority or command 


(a) MS. 1761. 8ee below. Sub-sec. 3. 23. 

(b) Above, p. 405, Q. 22. 

(c) Rajah Vellanki Venkata Krishna Rav v. Venkatrama Lakahmi, 
I. L. R. 1 Mad. 174; S. C. L. R. 4 I. A. 1. 

(d) 2 Str. H. L. 98. 

(e) See Sec. IV. 

(/) See Ramji v. Ghamau, I. L. R. 6 Bom. 498. 

(g) See above, pp. 864, 881 ; Steele, L. C. 45; Bakhmdbair, Radha^ 
hai, 5 Bom. H. C. B. 181 A. C. J. 
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has been given by the deceased husband, much less can it 
be enforced when no direction has been given. The widow 
is then left to the promptings of her own conscience and 
judgment alone. (^) 

If a widow in a divided family adopts in the proper and 
bona fide performance of a religious duty, and neither capri- 
ciously nor from a corrupt motive, the adoption is good in 
the MaviUh^l country, though without permission of the 
husband or consent of his kindred, (1) or even that of the 
co-widow, (c) 

The widow adopting must be a free agent. Constraint or 
undue influence will vitiate the adoption, {d) 

The observations of the Judicial Committee in the Bamnad 
case to the effect that there should be such evidence 
of the assent of kinsmen as suffices to show that the act [of 
adoption] is done by the widow in the proper and bona fide 
performance of a religious duty, and neither capriciously 
nor from a corrupt motive,^^ were explained in the sense 
that Nice questions are not to be entertained as to the 
motives of a widow making an adoption so long as they are 
not corrupt or capricious.” (e) 

B. 3. 15.~-TIME FOR ADOPTION BY A WIDOW. 

The religious obligation under which a widow is placed 
by a direction to adopt makes it an imperative duty to fulfil 
her husband’s purpose as soon as possible. But though 
inordinate delay has in one or two cases been considered a ^ 

(а) See above, pp. 903, 905. 

(б) Bhagvandas v. Rajmal, 10 Bom. H. C R. at p 257 ; Rdmji v. 
Ohamau I. L. R, 6 Bom. at p. 501 ; Thuckoo Baee v. Ruma Baee, 2 
Borr, 488 (2nd Ed.) 

(c) Rakkmabai v. Radhabai, 5 Bom. H. 0. R. 181 A. 0. J iBupchand 
Rakhmabai, 8 Bo. H. 0. R. 114 A. 0. J. It is as incumbent on the 
sapincjas to allow a widow to appease her husband’s manes as it is 
on the 00 - widow to join in furthering this pious purpose. 

(d) Bayabai v. Bala Venkteshf 7 Bom. H. C. R. 1 App. ; Somasekhara 
V. Subhadrarndjif I. L. R. 6 Bom. 524, 527. 

(f») Raja Vellanli v. Venkaia Rama, L. R. 4 I. A. 1. 
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C5ause for preventing widows from reserving to themselves 
benefits in which they were intended to have only an inci- 
dental share, yet it cannot generally be said that promptness 
in adopting is more than a pious duty. On the other hand 
the capacity to adopt is not barred by limitation ; it may be 
exercised virtually at any time during the widow^s life. 

The sooner adoption is made after the husband^s death the 
better, (a) A widow should adopt within a year of her hus- 
band's death." (6) The uon-exercise however by a widow of 
the right of adoption for one year after her husband's death 
does not entitle his next heir to sue for his share, for during 
the widow's life he has no right to present possession, (c) 

An adoption, 15 years after the husband's death, under 
his authority, was held good, (d) and even an adoption 20 
years after the husband's death, (e) 

The presumption against adoption arising from neglect by 
a widow to adopt for six or seven years after the death of 
her husband (the Raja of Nattore) was considered not so 
great as the presumption in favor of the Raja s having given 
power to adopt.(/) 


B. 3. 16.— ADOPTION BY WIDOW— OF HUSBAND’S 

NEPHEW OR OTHER SAPINDA. 

« ■ 

Religious feeling usually prompts a husband in giving 
authority to adopt to designate a nephew or a member of 
his gotra either individually or by class as the person for 
adoption. He may however designate a stranger as he might 
adopt a stranger, or he may leave the choice to his widow's 


(a) Verapermal Fillay v. Narrain Pillay, 1 Str. R. 91. 

(i) MS. 1734. 

(<5) Ramanamall v. Suhan Annavi, 2 Mad. H. C. R. 399. 

(d) East’s Notes, Case 10, 2 Mori. Dig. 18. 

(e) Musst, Anundmoyee v. Sheeb Chunder Roy, 9 M. I. A. 287; 
S. C. Beng. S. D. A. Rep. 1855, p. 218. 

(/) R. Chundernath Boy v. Kooer Gobindnath Roy, 18 C. W. R. 221. 
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disoretion« In the last case^ and in what may in Bombay be 
deemed the similar case of no particular intimation of his 
wishes having been given by the husband, the widow, like 
the husband, ought to adopt from amongst nephews or near 
kinsmen, (a) The Sastris, as has been seen, have been dis- 
posed to exempt her from control if she should take a 
nephew, but they have shrunk from pronouncing an adoption 
of a stranger duly celebrated invalid. The choice therefore, 
though subject to control, cannot be deemed legally limited 
to any particular family so long as it is made within the 
caste, and outside the offspring of sisters and daughters of 
the husband. (6) 

B. 3. 17.— ADOPTION BY WIDOW— AUTHORITY IN THE 
CASE OF TWO OR MORE WIDOWS. 

Where there are two widows the husband may authorize 
both to adopt. In the absence of an order they ought both 
to concur in an adoption. But in case of difference the 
elder has the superior right ; and the younger cannot, it Avould 
seem, adopt without her senior’s authority, except in case of 
irregularity on the senior’s part causing interference by the 
caste, (c) Thus the Sastris say: — 

"The eldest of several widows has the right to adopt. On 
her death or disqualification the right passes to the next 
widow in order of marriage. She is disqualified by leprosy. 

"A man having directed an adoption, the elder widow 
may adopt against the wish of the junior. ” (e) 

"The senior widow of a S&dra, though married by pat, has 
a preferential right to adopt over the second though married 

(a) Above, pp. 886, 913; Sub-sec. 3. 13. 

{b) See farther on this subject in the next Section. 

(c) Steele, L. C. 48, 187 ; Raklimabai v. Radhabai, 5 Bom. H. C. 
R. 181 A. C. J. ; Ramji v. Ghamau, I. L. R. 6 Bom. at p. 503. 

(d) MS. 1669. Sec above, p. 412, Q. 36. 

(e) MS. 1656. An authority cannot be given to each of two widows 
to adopt so that there may be two adopted sous at onco. Sec Gosavi 
Shree Chundravulee v. Glrdharajec, 4 N. W. P. R. 226. 

128 H 
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by * lagna^^ the on© ceremony conferring in that caste the 
same rights as the other. (a) 

The elder of two widows may adopt though the younger 
has a daughter. ” (6) 

A husband gave directions to each of his two wives 
to adopt. After his death they divided the property. The 
elder gave away her share and died. The younger then 
adopted a son. The Sastri said he might recover the aliened 
share from the donee, (c) In this case if the two widows^ as 
is sometimes supposed^ took a joint estate inalienable and 
vesting on the death of one widow solely in the other, the 
donee could not of course have taken anything as against 
the surviving widow, (d) This does not however seem to 
have been the view of the Sastri. The performance of the 
Sraddhas ought in his opinion to bo provided for by adop- 
tion, and the fulfilment of the duty which was incumbent 
from the beginning of widowhood defeated the gift made 
at a later time and subject to the duty, {e) 

Where the elder of two widows has assented to an adop- 
tion by the other she cannot herself adopt another boy.(/) 

B. 3. 18-^ADOPTION BY WIDOW— CIRCUMSTANCES IN 
WHICH THE CAPACITY MAY BE EXERCISED. 

These are generally the same as for the husband himself. 
The obstacles to adoption by the husband operate equally 
to prevent an adoption by the widow. For instance the 

(a) MS. 1655. See above, pp. 413, 417, 427. 

(5) MS. 1734. The existence of a daughter does not in any case 
prevent an adoption. 

(c) 2 Macn. H. L. 247, Case XL. 

(d) Above, p. 103. 

(e) The adoption of a son operates retrospectively as a renewal or 
continuance of the adoptive father's existence as to an estate held 
solely or jointly by the latter at the time of his death. 

(/) BamcJiandra v. Bapu KhandUf Bom. H. C. P. J. 1877, p. 43. 
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existence of a son, either begotten or adopted, or the deceased 
husband^s having died outcast. The circumstances which 
bar, or are supposed to bar, adoption by a widow are more 
particularly considered below. Where the elder of two 
widows has adopted a son the other cannot during his life 
adopt another, (a) On the death of a son adopted by the 
senior widow under authority of her husband, the second 
widow may adopt a second son upon an independent 
authority from her husband. (6) The authority to make 
successive adoptions is considered below. 


B. 3. 19— ADOPTION" BY A WIDOW— SON DECEASED 

SONLESS. 

An authority to adopt is frequently conditional on the 
death of a son. It provides sometimes for the event of a first 
or second adopted son’s replacement in the event of his 
death. In such cases, it has to be borne in mind, the 
husband has by no means an unlimited power of future 
disposition. The son, whether begotten or adopted, by his 
birth or adoption and initiaition, acquires rights and becomes 
a source of rights, which are regulated and guarded by the 
family law so as not to be subject to indefinite modification 
at the will of any individual. The authority to adopt cannot 
be made a means of upsetting the law on which it rests. 
Where the husband has given power to a widow to adopt, 
on the death of a natural son, an adopted son, or one adopted 
by her, the widow can exercise the authority only when the 
son dies unmarried, or leaving no child or widow, (c) 


(a) Steele, L. 0. 48. See p. 977 ((?). 

(&) Shama Ohunder et al v. Narain Deheah, 1 0. S. D. A. R. 209 , 
contra Narainee Deheh v. Hurkishore B,ai, 1 C. S. D. A. R. 39. 

(c) MusbL Bhoobun Moyee Debia v. Ramkishore Acharjee, 10 M. I. A. 
279 ; S. 0. 3 C. W. B. 15 P C. ; S. 0. Beng. S. D. A. B. 1858, p. 122. 
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B. 3. 21 .--SUCCESSIVE ADOPTIONS BY A WIDOW. 

Where the son dies unmarried and without having adopted, 
full effect can be given to the authority to adopt son after 
son without the embarrassment of competing rights, which 
must arise from a series of adopted sons leaving widows, 
each perhaps entitled to adopt. The difficulty that would 
arise in the latter case has been perceived by the Judicial 
Committee. In 22. F. Venkata Krishnarao v. Venkata Rama 
Lakshmi Narasaiyya, {a) Sir J. Colville says : It is not 

necessary to consider in what way successive adoptions 
operate. It is sufficient to say that the law has established 
that they may take place.’^ 

Where a widow adopted a second son, upon the death of 
an adopted son, the Court rejected the suit of the deceased 
owner^s brother with reference to the uncertainty of the law, 
in respect of the right of the presumptive next taker after a 
Hindil widow, to a decree, declaring her adoption invalid, (b) 

When not expressly prohibited, a widow may make a 
second adoption with the sanction of the kinsmen. If some 
kinsmen give sanction, and others withhold it from interested 
motives, and both these are equally related to the deceased, 
the widow can adopt, acting upon the sanction of those 
kinsmen who gave it. (r) 

A second adopted son takes the place of the first, but only 
if the first adopted died without issue, {d) In an authority 
to adopt successively the condition if necessary'^ must be 
understood. Where an authority had been given to a wife 
to adopt five sons in succession, and the son first adopted 
lived to perform all the sacra, it was held that on his death 

(a) L. R. 4 I. A. 1 ; S. C. I. L. R. 1 Mad. 174. 

(b) By Brolimo Moyee v. R. Anand Lall Roy, 19 C. W. R. 419. 

(c) Parasara Bhatar v. Rang Baja Wliatar, I. L. R. 2 Mad. 202 
see also Raklmabai v Badhabai, 5 Bom.H. C. R. at p. 191. This 
shows that the authority to give or withhold sanction is not a right 
of property, but simply a part of the religious and family law. 

{d) Shama Ohunder v. Narain Debeah, 1 C. S. D. A. R. 209. 
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unmarried his mother could adopt to his father, {a) This 
may perhaps be justified on the principle that there was no 
widow of the adopted son to take a jointure of the sacra, but 
the retrogression of the right to adopt could not be carried 
further without introducing confusion, (b) 

B. 3. 22.-^ADOPTION BY A WIDOW— SIMULTANEOUS 

ADOPTIONS. 

As the existence of one son makes the adoption- of another 
illegal, the attempt to adopt two sons at once has been pro- 
nounced invalid as to both, (c) It could indeed be no more 
regarded as generally possible than the simultaneous marriage 
of two or more wives under a law of monogamy. 

B. 3. 23.— ADOPTION BY A WIDOW— CIRCUMSTANCES 

WHICH BAR ADOPTION. 

It follows from the delegated or substitutionary character 
of the widow^s authority to adopt (d) that the impedi- 
ments to adoption external to the husband which affect 
adoption by him equally affect adoption by the widow. 
And as she has to perform an act of intelligence of 
sacred import, she must in her own person satisfy the con- 
ditions requisite to make such an act effectual. The circum- 
stances in which the power can or cannot be exercised have 
already been considered. Amongst these might have been 
placed the existence of vested interests as viewed from the 
negative side, but this recently developed doctrine having 
been usually discussed by the Courts with reference to its 
positive operation as a bar to adoption or as depriving adpp- 

(fl) Ram Soondur Singh v. Surhmiee Dossee, 22 C. W. R. 121 C. R. 

See below B. 3. 23 ; B. 3. 25. 

(c) See Gyanendro Chunder Lahiri v. Kalla Tahar JBtajse, I. L. R. 9 

Calc. 60 ; Monemothonauth Bay v. Ouauth Day, Bourke’s R. 189; 

S. Siddesory Bosee v. Boorgachum Sett, Bourke 360 ; Bhya Ram 
Singh v. Agur Singh, \ N. W. P. H. C. R. 203 ; Senkol Tevan v. Aurla- 
nada Annhalaharan, M. S. D. A. R. for 1862, p. 27. 

(d) See 2 Str. H. L. 88, 91, 92, 94. 
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tion of its usual consequences, will be here treated from the 
same point of view. 

The principle now generally accepted by the Courts that 
a widow cannot adopt so as to defeat a vested interest (a) is not 
to be found in that form in the Hindd authorities. (6) It has 
been taken in two senses : (1) that the adoption under such 
circumstances is void, and (2) that though not void its regular 
effects are limited so as not to divest the vested estate. There 
has been a difference of views also as to whether the hus- 
band^s authority does or does not make the rule inapplica- 
ble. It is almost inevitable that an adoption by a widow 
should cause some loss to kinsmen or contingent reversioners, 
and the principle has again been varied so as to make the 
consent of the parties thus interested or of a majority or of 
some of them necessary, (c) In Bengal the widow takes a life 
estate though not more even in an undivided family. If she 
adopts under a license from her husband she deprives his 
brethren of the succession. In Bombay she takes the suc- 
cession only in a divided family, but an adoption by her 
defeats the estate which otherwise must go to the heirs 
next in succession at her death. She may have a daughter 
or a daughter’s son taking, according to the prevailing 
theory, from her deceased husband. It is inconsistent with 
the theory of her position as not being a source whence 
succession is derived that she should have a power of defeat- 
ing at her pleasure that succession which the law approves, 
but this has by the decisions been conceded to her. 

(а) See Ru^chand v Rakhmdbdiy 8 Bom. H. 0. R. 114. 

(б) A mere descent cast makes no difference except when a son 
has taken the estate and left a widow. A right so devolved cannot 
be displaced by an adoption even under an express authority from 
the deceased son’s father by his mother. See Bkoohmvmoyee Dehia^s 
case, 10 M. I. A. 279, quoted in Rajah Vellanki Venkata Krishna Rao 
V. Venkata Rama Lakehmt Narsayya, L. R. 4 I. A. at p. 9. 

(c) See The Collector of Madura v. Muttu Ramalinga SadhupaUy, 12 
M. I. A. 397 ; Sri Raghunada v. Sri Brozo Kishoroy L. R. 3 I. A. 164» 
191, 192 ; Ramji v Ohamau, I. L. R. 6 Bom. 498, 501. 
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The adoption of a son operates retrospectively, (a) He is 
looked on in the light of a posthumous son, and though a 
widow cannot adopt with the consequence of giving effect to 
a fraud, (b) yet there is nothing unreasonable in the loss of an 
estate divested by an adoption when the estate has from the 
first been subject to that kind of defeasance. The defeasance 
arises from what is in theory a deferred act of the deceased 
adoptive father, who could always have adopted had he 
lived, and whose spiritual life is continued by his' widow. 

In Bhoohunmoyee Dehia^s case the divesting of an estate 
was put forward by Lord Kingsdown rather perhaps as an illus- 
tration of the inconvenience that would arise from adoptions 
creating new collateral heirs than as a thing in itself impos- 
sible under the Hind (1 law. (c) In other cases the inconveni- 
ence has been made a ground for a supposed prohibition, (d) 
It is true that in many instances the supposed prohibition 
coincides in its operation with the actual principles of the 
HindA law as drawn from the native sources, but in others 
it does not. It is desirable therefore that these principles 
and their bearing on the matter in question should, if possible, 
be ascertained and established. The sacra of a Hindh family 
are regarded as descending regularly with its estate from 
father to son for ever. The birth and the initiation of the 
son make him the joint or the sole depositary of this group 

(a) The common statement has been adopted. Its proper sense is 
that an adopted son is regarded as a continnator of the adoptive 
father’s personality as to his property and sacra whether separate or 
in a united family. The adoption is not retrospective for the purpose 
of enabling the son to take back a property which his father had not, 
and which between the father’s death and the adoption has been 
given by the law to some other separated relative or branch of the 
original family. 

(&) See above, pp. 366, 367. 

(c) See also Sri Raghunadaes case, L. R. 3 I. A. at p. 193. 

(d) See The Collector of Madura s case, 12 M. I. A. 397 ; Rupchaud 
V. Rakhniahai, 8 Bom. H. C. R. 114 ; Kally Proeono Ghose v. GocooU 
chwdra Mitter, I. L. R. 2 Calc. 307. 
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of connected rights and obligations. He is bound to provide 
for his fatheris sraddhas : he is entitled to the due perform- 
ance of his own. The proper celebrant is a son begotten 
or adopted ; but if the estate passes to a remoter heir the 
duty goes with it. The last holder, — though no ceremonies 
are so eflfectual as those performed by a son^ — yet receives 
such benefit as is possible from the actual successor to the 
property. Now by an adoption higher in the line i;his bless- 
ing is lost. The son adopted for instance by the mother 
of one deceased performs a father’s srS.ddhas for his ceremo- 
nial father, but not for his ceremonial brother. The latter is 
thus, according to HindA sentiment, placed in a worse 
position than if there had been no adoption at all. If the 
deceased have left a widow, it is she alone who, as partner 
during his life of his sacra, and capable of continuing them 
after his death, can in accordance with theory adopt a son. 
The son is her son as well as her husband’s. Even in his 
life both ought to concur in an adoption. The books say 
nothing of a husband, even in his life, authorizing an adoption 
by any one but his wife, and Sir M. Westropp was fully 
warranted in stating that there is no authority for any one 
but the widow to adopt a son to her husband after his 
death, (a) She only could legally have joined in procuring 
the son by birth who is replaced by the adopted son, and the 
imitation of nature thus points her out as solely endowed 
with the faculty of adoption when her husband can no longer 

exercise it. 

0 

There are thus strong reasons, though the Sastris seem in 
a few instances not to have sufficiently adverted to them, (&) 
why adoption by a mother to her son should be disallowed, (c) 
and why an adoption by her to her deceased husband should 
not be allowed to supersede the right of the deceased son'^s 


(a) Bhaffvandas v. Rajmdl, 10 Born. H. C. R. at pp. 257, 258. 
(5) See 2 Str. H. L. 93, 94, 95. See below Sub-sec. 3, 26. 
(c) See above, Sub-sec. 3. 13. 



BK. HI, B. Ul, B. 3. 28.] 


WHAT BARS* 


985 


widow. The reasons do not at all rest on a devesting of the 
junior widow^s estate, but the preservation of her estate is 
incident to her exclusive faculty of adoption. If the view 
here taken is correct, a mother succeeding to her son after 
the son^s investiture (upanayana) is not the more capable of 
adopting a son to him because she devests no estate but 
her own, but a case to the contrary is referred to below, (a) 

There arc cases however in which an only son or an 
adopted son dies still an infant. Such a one must usually 
have died unmarried. If he had advanced to the samsk^ra of 
marriage (b) he must have gone through the preceding 
ceremonies requisite to qualify him for performing the 
smddhas of his ancestors according to the rules of the caste 
and the family. His competence in this respect he must, in 
the absence of a son, have imparted in a measure to his wife, 
who has taken a jointure of his ceremonial virtue, (c) But 
death before marriage is not attended with these effects. 
The infant dying before tonsure is not entitled even to a 
ceremonial funeral. Until investiture the son of a twice-bom 
man is but once born, and needing the religious second 
birth ranks only as a das or slave entitled to subsistence 
and mundane benefits, but not yet sharing, or not fully 
sharing, the spiritual heritage of his family, (d) As then 
the sacra have never fully devolved on such a boy they niay 
be conceived as still vested (so to speak) in his mother, 
whose spiritual representation of her deceased husband has 
not been replaced by that of his son. She may then adopt 
a second and a third son should the first and the second 


(a) Bykant Monee Roy v. Kisto Soonderee Roy, 7 C. W. R. 392 C. R. 
See the remarks of Melvill, J., in R^jpchand v. Rakhnabai, 8 Bom. 
H. 0. R. at pp. 118, 123 A. C. J. 

( 

(5) See above, p. 873. 

(c) See Moniram Kolita v. Kerry Koliiany, L. R. 7 I. A. at pp. 146, 
148; above, pp. 90 ss.; Vijiarangam v. Lakshuman, 8 Bom. H. C. R. 
at p. 258. 

((2) See above, p. 922. 

124 H 
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never have attained ceremonial competence, (a) If the son 
have reached this stage it does not appear that the sacra 
and the faculty of adoption can revert to the mother, (b) 
Along with the spiritual capacity the responsibility also 
has finally centered in the son. (o) 

When the deceased husband has died as a member of an 
undivided family the faculty of adoption is still peculiar to 
the widow. But as a consequence of her general depend- 
ence she cannot exercise this faculty without the approval 
of the kinsmen, (d) except where that approval is improperly 
withheld, {e) The sanction is not necessary where the hus- 
band has given her authority to adopt, and especially where he 
has himself designated the boy for adoption. In such a case 
the vested interests of the kinsmen are displaced by the adop- 
tion, whether they approve it or not. ( / ) This shows that the 
need of their sanction does not arise from their rights in the 
property but from their family relation to the widow. Their 
authority may be likened to that sometimes given to a girFs 
guardian under the English law to give or to withhold his sanc- 
tion to her marriage. This, though its exercise may greatly 
affect his own fortune, is not a right of the guardian which 
he is at liberty to use for his personal enrichment. He is 
bound to use it conscientiously^ and failing to do so he may be 


(a) See Rajah VellanJci Venkat Krishnarav v. Ve^ikatrama Lakslmi 
Narsayya, L. R. 4 1. A. at p. 9. 

(b) Judic. cit. 

(c) See Mussi, Bhoobunmoyee Debia v. Ramkishore Acharji Chowdhry, 
10 M. 1. A. at p. 810. 

(d) Shri Raghunadha v. 81iri Brozo Kishore, L. B. 3 I. A. 191. 

(e) See Rakkmdbai v. Badhabdi, 5 Bom. H. C. R. 181 1 188; above 
pp. 864, 881. 

(/) See Sri Raghmaday. Sri Brozo Kishore, L. B. 31. A. 164, 173; 
Di^ar Bitardm Prablvu v. Ganesh Shivaram Prabhu, I. L. B. 6 Bom. 
506 ; Govind Soondaree Debea v. Jugganmda Bebea, 3 C. W. R. 66; 16 
I, A. 6 Pr. Co., where the inquiry into the fact of the authority would 
have been needless unless it would operate if proved. St. L. 0. 176. 
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superseded. So the HindA kinsmen must not withhold their 
assent to an unobjectionable adoption merely because it will 
introduce another sharer of the estate, (a) The widow is 
bound (at least religiously) to seek a son within the family. 
When she does so the family is not in any way impoverished 
by the adoption, but if she is forced to go out of the family 
for a son the kinsmen have still not a right of property to 
exert or to forego, but a faculty to exercise, (&) which they 
must use to the advantage of the family at large, but especially 
of the deceased member. Such a sanction it has been held is 
sufficient as affords a reasonable guarantee that the widow 
has acted with moderate prudence and conscientiousness, (c) 
If the sanction were a right resting on property the infant 
co-members would have to be consulted through their guar- 
dians, and might have a right to disapprove at a later 
period what had been improvidently allowed in their infancy, 
but no provisions to this effect are found in the law-books > 

The son united with his father may have died childless 
before him. His joint interest in the property and the sacra 
then reverts to the father, who may adopt a son and make him 
heir as he might have begotten a son. In such a case, as the 
deceased never had an independent right, being unseparated 
from his still living father, his widow cannot adopt without the 
sanction of her father-in-law. On the other hand the father- 
in-law, who has sanctioned an adoption by his son’s widow, and 
thus given himself a grandson, cannot afterwards adopt a 
son. If he first adopts a son to himself he may still sanc- 
tion an adoption to his deceased son. If he dies without 
either adoption having been made it might seem that the 
right would pass rather to his widow, should he leave one, 
than to his daughter-in-law. The replies of the Sastris 


(fl) Above, pp. 864, 880, 904, 975. 

(i) See The Collector of Madura, Moottoo RaModinga Satthupatty, 
12 M. I, A. at p. 442. 

(c) See Gopal v. Naro, 7 Bom. H. C. R. xxiv. App. ; and Rakh- 
fnabhai*8 case, supra. 
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however favour the right of the daughter-in-law even dur- 
ing the fether-in-law^s life, giving t6 her adopted son rights 
equal or superior to those of the son adopted by the father- 
in-law, (a) according to the earlier or later adoption of the 
latter. On the death of the father-in-law without adoption 
they prefer to his widow the widow of his son, by whose 
adoption the manes of both father and son may be 
appeased, (b) 

Where two or more united brothers have died in succession 
and sonless the household sacra in which they were jointly 
interested must have devolved solely on the one who survived 
the other. In such a case the widow of the last deceased as a 
sharer, though in a minor degree, of his ceremonial virtue, and 
having with him in his life a joint capacity to adopt, according 
to the religious view, is the proper person to adopt to her hus- 
band, and so devolve the family sacra centered in herself. The 
wife of the predeceased united member however had with him 
a joint interest in the family sacra, though this was never so 
developed by his separation as after his death to give efficacy to 
her substitutionaiy acts on account of a new family, (c) The 
common sacra centre on the death of one in the surviving 
members of the united family : the widow is spiritually and 
temporally dependent, and cannot adopt without the assent 
of the brethren. If all have died, the widow of the last has 
succeeded, so far as a woman can, to the sacra of the family, 
but she has not a superiority corresponding to that of her 
husband over the widow of a predeceased member, and enabling 
her to approve or disapprove an adoption by that widow, {d) 
Such an adoption is, according to one view, no longer 

(а) See above, p. 371, Q. 13, to which the remarks in the text apply, 
and Sub-section B. 3. 13 of the present Section. 

(б) See a decision to the same effect in Sub-sec. 3. 26. 

(c) See above, p. 355. 

(d) That a widow is subject to control only by near male relatives 
appears from the answer in Thukoo Baee^s case, quoted above, p. 971. 
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feasible when no one is left to give the requisite sanction* 
Though a widow, has the sole faculty of adopting to 
the deceased husband, this faculty cannot be exercised in 
a united family except with the assent of the male members. 
On their extinction the faculty is virtually gone. 

According to the other and the approved view, the widow, 
by the death of her husband’s former co-members of the family, 
is merely freed from a control which they might exercise for 
her good during their lives. She may then adopt at her own 
discretion, as no controlling power is attributed to the widow 
of one deceased member over the acts of another, [a) Nor is 
she subject to the control of an infant member incapable of 
discrimination. This view is the one more consonant to the 
doctrines of the Nirnayasindhu, the Samskarakaustubha, and 
the Dharmasindhu, admitting that any sanction at all is 
necessary to adoption by a widow. The Vyavahara Mayilkha 
recognizes tho need of a sanction while there are qualified 
persons present to give or withhold it but not otherwise, (b) 

In a divided family the ties of mutual dependence and 
support are much loss close than amongst united kinsmen. 
According to the doctrine of the Mitaksharii the widow of a 
separated 'member takes his estate in full ownership, and 
becomes herself, though in her husband’s family, a new source 
of inheritance, (c) According to the now prevailing Bengal 
doctrine she takes only a life interest, but still during her 
life the estate is completely vested in her. (d) Thus there are 
no immediate interests to impede her freedom as to adoption. 
But the division of the once united family has been neces- 
sarily attended with a separation in the performance of the 

(a) See the opinion of the Sastris in Tlmhoo Baee y. Ruma Baee, 
cited above in Sub-sec. B. 3. 13, 

[h) See Bayahai v. Bala Venktesh Rdmdkdnf, 7 Bom. H. C. R. 
App. xii. ; Vyav. May. Chap. IV. Sec. V. para. 18. 

(c) See above, pp. 324, 325, 505, 517, 780. 

(d) Above, p. 96. 
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daily sacrifices and the other periodical rites^ community in 
which is the central point of family union, (a) The husband 
who has once been a celebrant of the sacra for himself alone 
cannot have lost the capacity and the obligation except by 
the process of reunion. If as usual he has died separated his 
sacra pass to his son^ and in default of a son to his widow^ {b) 
who in her turn may impart the requisite faculty by adop- 
tion. As no one shares the sacra there is no joint 
interest on which an interference with her discretion can 
properly be grounded, (c) A tradition of the necessary 
dependence of women still exacts from the widow a 
decent regard for the interests and wishes of the family 
at large notwithstanding the partition that has taken 
place^ but as on the one hand she cannot urge her connexion 
as a ground for a right to maintenance in distress, (c?) neither 
can the kinsmen on the other hand urge it as a ground for 
legal control of her faculty of adoption, {e) 

# 

These considerations apply to the actual estate of the 
deceased husband, whether joint or separate. If the deceased 
husband had no ownership of an estate in question, either 
as being individually separate or as being a member of a 
branch separated from the one to which the estate belonged, 
it is obvious that he had no sacra which that estate was bound 
to sustain. He might, had he survived, possibly have come 
in as the nearest collateral on the extinction of the proprie- 
tary branch, but when in his absence another has succeeded, 
that other has assumed the whole of the sacra connected with 
the estate he has taken. (/) No participation in them belongs 


' (a) See above, pp. 689, 851 ; Sri Raghunddd*8 case, L. E. 3 1. A. at 
p. 191. 

(5) Above, pp. 93, 258. 

(c) Bee Viramitrodaya, Transl. p. 267. 

(d) Above, pp. 236, 243. 

(e) Ramjee v. Qhamau, I. L. E. 6 Bom. at pp. 502, 503. 

(f) See the opinion in Bamumdass Mooherjia v. Mt, Tarinee, 7 M. I. 
A. at p. 188 ; and above, pp. 67, 368, 590. 
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to the widow of the predeceased which she can impart to a son 
by adoption. One separated collateral cannot therefore be 
ousted by an adoption made after his succession by another 
collateral's widow. Much less can any one representing the 
proprietary branch undivided in itself be thus superseded. 

It accords with the views just stated that if a Hindft hus- 
band gives to his wife an instrument of permission to adopt, 
should she be left a widow, and if he has bom to him a son, 
who survives him, and if this son dies leaving a widow in 
whom the estate is vested, the power of adoption given to 
the mother-in-law is incapable of execution and is at an 
end, (a) 

B. 3. 24.— ADOPTION BY A WIDOW-CIRCUMSTANCES 
BARRING ADOPTION AS IN THE CASE OF A MALE. 

A widow cannot adopt while a previously adopted son is 
alive.” (6) 

A son by her co-wife prevents adoption by a widow 
equally with one born of herself, (c) 

The widow cannot adopt two sons, because the adoption 
of the first creates an immediate change of the essential con- 
dition of sonlessness.” (d) 

The existence of an adopted son is a bar to another adop- 
tion (though under power from the husband), by a widow, as 
well as to one by a husband himself, (e) 

A husband abandoned his wife, who became a Moorlee; 
By his second wife he had a son. The first wife adopted a 
son. This was held invalid. (/) 


(a) Padma Kumari Debi Chowdhrani et al v. Jagatkishore AcJiarjia 
Chowdhri, I. L. R. 8 Calc. 302 P. C. 

{h) MS. 1664. See above, Sec. III. B. 3. 18 ; B. 3. 19; 

(c) Above, p. 622. 

(d) MS. 1671. 

(e) Gopee Lall Chmd/raolee Buhoojee, 4 N. W. P. R. 226; 

S. C. in Appeal, L. R. S. I. A. 131, and 19 C. W. R. 12 C. R. 

(/) MS. 113. 



992 


ADOPTION BY WIDOWS. [bk. m, s. iii,b.3. 2{J. 


Adoption by a Hindu in concert with his senior wife, it 
was said, supersedes the original permission given by him to 
each of his two wives to adopt a son for each, unless after the 
adoption he expressly confirmed the permission to his junior 
wife to adopt, (a) 

B. 3. 25.— ADOPTION BY A WIDOW— NOT TO DEFEAT 

A VESTED ESTATE. 

Though the Hindi! authorities do not furnish such a rule, 
it must now be accepted perhaps as a principle established, 
or at least strongly favoured by the decisions, that adoption 
cannot be made to devest or defeat an inheritance already 
vested, (b) The HindA rule seems to be this, that when a 
deceased was an actual co-owner or sharer in interest in an 
estate in question, his son received in adoption whether by 
himself or by his widow, takes his place. When he was 
separated and the law has given the estate of his deceased 
relative to some one else, the succession having passed 
by his line, cannot be recovered, because there is no autho- 
rity for taking the estate from the hands into which it has 
fallen. The same principle is applied in the case of a blind 
or dumb man^s son. Such a man cannot be an actual 
coparcener. There is a rule allowing his son to take his 
place in a partition, but when once the partition has been 
made, the son subsequently born or adopted is not remitted 
to a right which did not subsist in his father, (c) The 
particular rule, like that giving an estate to the existing 
collaterals, is not accompanied by any proviso in favour of 
subsequently adopted sons. In a united family there is a 

(a) Goureepershad Race v. Musst. Jymala, 2 0. S. D. A. R. 136 ; 
Macn. Con, H. L. 181, 182; 2 Str. H. L. 61. The permission could 
not operate while the son actually adopted was alive. 

(b) Annammall v. Mdbhu Bali Reddy, 8 Mad. H. C. B. 108 ; Kally 
Prosonno Ghose v. Gocool Chunder, I. L. R. 2 Cal. 296 ; Rupchmd 
Hindumal v. Ralchmdbdi, 8 Bom. H. C. R. 114 A. 0. J. See the dis- 
cussion above. Sec. HI. B. 3. 23 ; Odyahdi v. ShTjdhardcTidTya, Bom. 
H. 0. P. J. 1881, p. 145. 

(o) See Bdpuji LakaJimm v. Pdndmmg, I. L. R. 6 Bom. at p. 620. 
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remitter througli the identification in interest of the son 
with his father who died a co-sharer. 

A widow (having legal power to adopt from her husband ) ( a) 
cannot adopt so as to deprive or defeat an inheritance or 
interest already vested in a widow of a son, natural or adopted* 
who survived his father, (h) or in the son of such a son, (c) 
or in the heirs of the adoptee^s grand-uncle by adoption, 
who had succeeded to the grand-uncle^s property upon the 
death of his widow, (d) Where the estate has come down to 
the widow of the last male survivor of the husband^s family 
prior to the adoption, (e) it might seem that an adoption by 
a widow of a previously deceased coparcener could not be 
made so as to defeat the vested estate. This however will 
depend on the different views discussed above. (/) A new 
line cannot be substituted by adoption to take what a 
natural born son would not have taken ; (g) but there does 
not seem to be anything in the Hindu law to prevent his 
taking what a natural born son would have taken at the 
moment of his birth or of his father's death. In Bhoohun 
Moyee Dehia^s case the adoption was in itself invalid, but if 
it had been made by the widow of one brother or cousin 
after the estate had descended to the widow of another the 
right of the former to adopt to her deceased husband, which 
had always subsisted, would not, according to the prevailing 
Hindi! notions, be extinguished by failure of the male mem- 
bers. It would only be freed from a condition arising from 
the widow's dependence while they lived. The only theory 
on which the prohibitive right of the widow of the last full 
owner can be sustained seems to be that the sacra along 

(fl) i. e. where such power is essential. 

(6) Mu,88t. Bhoohun Moyee Debia v. Bamkishore Acharjee^ 10 M. I. A. 
279 ; S. C. 3 0. W. R. 15 P. C. ; S. C. Beng. S. D. A. R, 1858, p. 122. 

(c) Thukoo Baee v. Ruma Baee, 2 Borr. 488 (2nd Edn.). 

(d) Kally 'Pro8onno Oho88 v. Gocool Chunder, I. L. R. 2 Cal. 295. 

(e) Gobind Soonduree Debia v. Juyyodumba Debia, 3 C. W. R. 66 ; S. 
C. 15 C. W. R. 5 P. 0. 

(/) Sec. III. B. 3. 23. A.nd see above, p. 598. 

See Mu88t, Bhoohun Moyee Debia' s case, 10 M. I. A. at p. 31 1» 
125 H 
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with the estate centred in the widow’s husband and have 
centred in her, so that she is religiously bound to continue 
the family by adoption, and to retain the estate for the benefit 
. of the son to bo adopted. His adoption operating retrospec- 
tively will make the estate devolve wholly upon him as his 
adoptive father’s heir, and the adoption of a son by the 
widow of a predeceased member being made subject to the 
contingency of the adoption of a son to the last deceased 
may be deemed subject to the approval of the latter^s adopt- 
ed son as the male sapinda on whom she is dependent. The 
law books and the practice of the people do not however 
support such a theory as this : they rather allow and encourage 
an adoption by a widow duly authorized without sanction 
when there is no one to give or to withhold it, though such 
an adoption made by the widow of a separated collateral 
after the estate has passed to another collateral, will not serve 
to create for the adopted son an estate in possession in which 
his father had no more than a contingent interest. When 
it has passed to a collateral separated in interest it has passed 
for good as against a collateral who, when it passed, had no 
share or interest, (a) There is in the last case a break in the 
succession as contrasted with the ideal continuity of interest 
amongst all the members of a united family, (h) Aright in 
possession is kept alive by the widow constant capacity to 
adopt, so as to blend an additional element retrospectively 
with the united family, but a mere possibility once extin- 
guished cannot bo revived. Thus adoption in a separated 
branch cannot divest the estate which the law gave to the 
then nearest collateral, and which has passed 'unshared to 
him who has it. But within a group of united brethren 
the widow of one may adopt so as to devest an estate 
wholly or in part, (c) Much more, it would seem, may the 

(a) Comp, above, pp. .580, 590. 

(A) Above, pp. 67, 600. 

(c) See Sri Raglmnadha*s case, L. R. 8. I. A 154*. It is not re- 
garded as devesting any more than a birth after a long gestation 
would be so regarded. 
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widow of one united in interest with the last holder adopt 
so as to devest th.e estate that has passed to a mere collateral 
never united with the deceased, (a) The latter will neces- 
sarily be much more completely represented by a son of a 
united brother than by a mere collateral, whose own right 
may be that of an adopted son or havo descended through 
an adopted son. In one case it has been held that the 
adoption by a widow could not give to the adopted son the 
position of a co-sharer with a united brother of her deceased 
husband, {h) The adoption would certainly need the sanc- 
tion of the surviving brethren unless this should be impro- 
perly withhold. In the case cited as a precedent (c) a 
son had died before his father but leaving a widow who 
adopted a son thirty -five years after her father-in-law^s 
death. She had recognized his nephews as members with 
him of an undivided family, and she could not adopt without 
their assent unless it were improperly withheld, (d) On 
the death of the son before his father his proprietary right 
had wholly merged in his father^s, (e) He had never had 
separate sacra, and it might perhaps bo contended that 
therefore the widow never had a right to adopt. (/) The 
Sastris, however, recognizing the joint interest of the son in 
the estate and the sacra, and his claim to the due celebra- 
tion of his Srfiddhas by a son favour this right of a predeceased 
son^s widow. They do not think it excluded by the exist- 
ence of a widow or a daughter of the fathor-in-law, much 
less by the existence of remoter heirs to whom the estate 
has passed away from the direct line of the deceased, {g) 
In the case of co-sharers standing on an equal footing the 

(a) This competition may arise in the case of a raj or a vatan. 

(b) Govind v. Lakshnibai, Bom. II. C. P. J. 1882, p. 12. 

(c) Gayabai v. Shridhara Charyay Bum- II. C. F. J. 1881, p. 145. 

{d) Above, Sub-sec. 3. 13. 

(<i) Udaram Sitaram v. Ranu Pandttji, 11 Bom. 11. C. R. p. 76, S6. 

(/) See above, B. 3. 23. 

{g) See above, B. 3. 13. i)p. 070 ss. 
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Indian lawyers certainly do not recognize any obstacle 
to adoption by the widow of one as arising from the estate 
on his death having vested in the other^ (a) nor apparently 
would the Judicial Committee (b) countenance such a 
doctrine. 

Though a cousin cannot sue, as next heir, to set aside an 
adoption, he has a right to question it if he tates under 
a deed such an int^est as may bo affected by the adop- 
tion. (c) 

An estate being once vested cannot, it was said, be devested 
by a subsequent adoption in a collateral line (d) even when 
the adoption has been prevented by the fraud of him who 
has taken the estate through the absence of an adopted son. 


B. 3. 26;. -ADOPTION BY A WIDOW— HER CAPACITY AS 

AFFECTED BY HER AGE. 

Generally a widow cannot adopt until she has attained 
maturity, (e) This is an instance of the imitation of nature 
which however is in some castes not closely adhered to. (/) 
In these there may be an earlier taking,, but the celebration 
is postponed until the time of possible maternity. It shows 

(a) See above, B. 3. 13 They regard death “ without maleissue’^ 
(see p. 598} as not having occurred until the death of the widow makes 
luloption impossible. 

(bj See Srt Raghwiadlids case, sitpra. 

(c) Brojo Kislioree Dassee v. Srecnaih Bose, 9 C. W. R. 463 ; S. C. 8 

C. W. R. 241. 

(d) Nilcomul Lahuri v. Jotendro Mohun Lahuri, I. L- R. 7 Cal. 178, 
referring to Keshuv Chunder Ghose v. Bisliun Per shad GJiose, C. S. IX. 
A. R. 1860, Pt. II. p. 340 ; Kally Frosonno GJiose v. Gocool Chunder 
Miiter, I. L. R. 2 Cal. 295 ; above, pp. 367, 368 ; and Sri BaghmadJha's 
case, L. R. 3 I. A. 154. In the last case it will be noticed that sub- 
sequent adoption deprived of an estate an undivided brother in whom 
it had fully vested. See also Sub-sec. 3. 26. below. 

(e) Steele, L. C. 48. 

(/) Steele, L. C. 187. 
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how adoption is regarded as almost exclusively the husband's 
affair, that under an authority from him an infant widow 
may adopt. A widow of 10 years, unshorn, and not yet 
arrived at puberty, may, in pursuance of her husband's wish 
or assent, adopt from another gotra, though there be a non- 
assenting undivided brother of the husband surviving." (a) 
By the usages of the sect of Sarogees, adoption at the age 
of nine years is valid, and on the death of an adopted son 
without issue, during the lifetime of the adoptive mother, 
the father's right of adoption vests in the widow and not in 
the mother, (h) 

A mother-in-law cannot legally compel her daughter-in- 
law under age to adopt against her will. If she has com- 
pelled an adoption by undue pressure the daughter-in-law 
can adopt again." (c) Undue influence indeed invalidates 
an adoption in every case, (d) 

B. 3. 27.-ADOPTION BY WIDOW— CAPACITY AS AFFECTED 

BY INTELLIGENCE. 

Where the husband has given an express direction the cases 
immediately preceding seem to show that his wishes may be 
carried out by a child widow. When a discretion has to be 
exercised general principles would require that a certain degree 
of understanding should have been attained before the duty is 
performed, but it does not seem that any precise rule on this 
point has been laid down in the case of adoption. Where a 
mental capacity is attained for religious functions in general 
it seems to be gained for adoption. Such restrictions as are 
recognized may be referred rather to other grounds than mere 

(a) MS. 1648. A widow under age it was said might adopt under 

a direction from her husband, though his brothers survived ; 

♦ 

Haradhan Roy v. Biawanaih Roy, 2 Macn. H. L. 180. 

{h) Musst. Chimnee Race v. Musst. Gaitoo Baee, 8 N. W. P. S. D. R. 
1853, p. 636. 

(c) MS. 1675. 

(d) Somasehhara Raja v. Subhadratmjl, I. L, R. 6 Bom. 52^1, 527. 
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defect of understanding unless this should amount to posi- 
tive lunacy. 


B. 3. 28. -ADOPTION BY A WIDOW—HER CAPACITY AS 
AFFECTED BY HER STATE AS TO BODY, MIND, 
RELIGION AND CASTE. 

Leprosy disqualifies a widow for adopting though other- 
wise competent. (a) 

A woman^s want of chasity deprives her acts of all reli- 
gious eflBcacy. (1) An unchaste woman, pregnant in con- 
cubinage, is incompetent to adopt (c) ; but after removal 
of the sin by penance she can adopt, (d) 

A widow under puberty cannot adopt, (e) except in some 
castes with the consent of her husband^s kinsmen, or of 
the caste, or of both. But even when the adoption is made 
by an immature girl the ceremonies should be deferred till 
after her ^^shanee^^ (/) or attainment of puberty. 

^‘Widows of Brahmans and of others amongst whom the 
custom obtains are deemed impure after the attainment of 
puberty until they undergo tonsure. They cannot till then 
adopt.^^ (g) 

A widow who has attained puberty cannot perform any 
religious act and therefore cannot adopt until she has under- 
gone tonsure.’^ (h) 


(a) See B. 3. 17, p. 9/7, as to misconduct. 

(&) See Moniram Kalita v. Kerry Kolitany, L. B. 7 I. A. at p. 125. 

(c) Sayamalal Butt v. Saiidamini Basi, 5 B. L. R. 302. 

(d) Thukoo Bace v. Rmna Baee, 2 Borr. 488 (2nd Edn.). 

(e) Steele, L. C. 48. 

(/) Ih, 187. 

(g) MS. 1672. A widow must have attained maturity and have 
undergone tonsure to give her the qualification. /9eo above, B. 3. 26. 
The ^lastris have however in some instances allowed immature 
widows to adopt. See idid, above, p. 997. 

(h) MS. 1615. 
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B. 3. 29.— ADOPTION BY A WIDOW— CAPACITY ANNULLED 

, BY HER REMARRIAGE. 

Re-marriage is not recognized amongst the higher castes, (a) 
Any association called by such a name is a cause of impurity 
disabling the subject of it from performing religious acts. 
But even amongst Sfldras re-marriage entirely severs the 
previous family connexion and prevents adoption by the 
widow who has formed a new alliance. 

A SAdra^s widow having married another person cannot 
adopt a son to the deceased husband.^^ {h) 


B. 3. 31.— ADOPTION BY A WIDOW— CONSENT REQUIRED. 

The widow’s right to adopt under an express authority 
from her husband is unqualified by any absolute necessity 
for the consent of relatives, (c) In the absence of such autho- 
rity she may, as a junior widow, require the consent of her 
co-widow, and as a member of her husband’s family the 
consent of his near relatives, provided it be not improperly 
withheld, {d) 

B. 3. 32.— CONSENT OF CO- WIDOW. 

Where there are two widows they ought regularly to 
concur in an adoption. In case of disagreement the right 
belongs, as we have seen, to the elder, (e) But a second 
widow may adopt with the consent of the elder.” (/) 


(a) See Act XV. of 1856, already several times referred to. 

(b) MS. 1749. 

(c) See above B. 3. 1 and B. 3. 2. 

(d) See Dinkar Sitaram Prabhu v. Gaiiesh Shivram Prabhu, I. L. R. 
6 Bom. 505. 

(e) Sec. III. B. 3. 17. 

(/) MS. 1658. The assent was in one case pronounced unnecessary. 
MS. 1663. See 2 Str. H. L. 94. 
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B. 3. 33.— CONSENT OF MOTHER-IN-LAW. 

The consent of a mother-in-law to an adoption by her 
adoptive son^s widow seems to have been thought necessary, 
but was inferred from the absence of a prohibition in Thukoo 
Baee Bhide v. Buma Baee Bhide. {a) The necessity for 
this consent could not, probably, be maintained on the 
authorities. 

B. 3. 34.— ADOPTION BY A WIDOW— CONSENT REQUIRED 
OF HUSBAND’S KINSMEN OR SAPINDAS. 

This subject has been much discussed in the judgments in 
recent years. The law varies in Bengal, Madras and Bom- 
bay. It differs according as the deceased husband was 
undivided or separated from his brethren. In the former 
case the dependence of the widow and the necessity for the 
sanction of the kinsmen is recognized by all the systems ; in 
the latter case the Bengal law is still strict in requiring the 
husband^s sanction, (6) the Madras law requires some sanc- 
tion of the relatives, the Bombay law practically dispenses 
with it. (c) 

A woman cannot adopt without the consent of her hus- 
band. If the husband be dead he should have expressed his 
intentions which the widow may carry out. Failing this she 
must obtain his father^s permission. Failing him she must 
obtain the assent of the relatives (or caste fellows). Without 
this the adoption is invalid. A deed transferring her pro- 
perty inherited from the husband to the adopted son is 

(a) 2 Borr. R. 488, 495. Perhaps the s&stris were influenced by 
the prevailing idea in Gujar&th of the mother’s superiority to the 
wife. A similar opinion will be found below. 

(5) Raja Hiimm Chull Smg v. Koomer Gunsheam Sing, 2 Kn. 
P. 0. C. 203, 222. The case was one from Etawah in the N. W. 
Provinces. 

(c) J ud. Cit. at p. 221. Rdmji v. Ghamdu, I. L. R. 6 Bom. at p. 502. 
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families, reference may be made to the cases below, (a) 
In the first of these it was ruled that what constitutes the 
consent of kinsmen must depend on circumstances. In a 
united family a widow adopting without her husband^s autho- 
rity must have the permission of her father-in-law if he is 
alive ; if he is dead the consent of all her husband^s surviving 
brothers, {b) Where however the widow succeeds to her 
husband as owner of a separated estate the consent of her 
husband^s nearest kinsmen is sufficient. 

In the second case the High Court of Madras held that 
the assent of a single sapinda replaced what under the older 

(fl) Collector of Madura v. Muiu Mamalhga Saihupattyt 1 Beng. L. 
E. 1 P. C. ; S. C. 12 M. I. A. 397 ; S. C. 2 Mad. H. C. R. 206 ; Sri 
Varada Pratapa Sri Raghunadlia v. S^'i Brozo Kislioro Patta Deo, 25 C. 
W. R. 291 C. R. ; 7 Mad. H. C. R. 301 ; L. R. 3 I. A. 154 ; I. L. R. 1 
Mad. 69 ; Soohurnomonee Debia v. Pehmber Dohey, 1 Marshall 221 ; 
R, F. Venkata Krishna Bow v. Venkata Rama Lakskmi Narasayya, 
L. R. 4 L A. 1 ; S. C. I. L. R. 1 Mad. 174. In this case it was said 
that limitation as against one disputing an adoption is to be computed 
from the time when he became aware of the adoption. 

(b) “ The authority of a father-in-law would probably be sufficient 
to a widow. It is not easy to lay down an infiexible rule for the case 
in which no father-in-law is in existence. Every such case must de- 
pend upon the circumstances of the family. All that can be said is 
that there should be such evidence of the assent of kinsmen as is 
sufficient to show that the act is done by the widow in the proper and 
bond fide performance of a religious duty and neither capriciously nor 
from a corrupt motive.” Privy Council in the Raninad case (12 M. I. 
A. 442), on which Sir J. Colville observes (I. L. R. 1 Mad. 190) ; — 

" Their Lordships think it would be very dangerous to introduce 
into the consideration of these cases of adoption nice questions as to 
the particular motives operating on the mind of the widow, and that 
all which this Committee in the former case intended to lay down 
was, that there should be such proof of assent on the part of the 
sapindas as should be sufficient to support the inference that the 
adoption was made by the widow, not from capricious or corrupt 
motives, or in order to defeat the interest of this or that sapinda, but 
upon a fair consideration, by what may be called a family council, 
of the expediency of substituting an heir by adoption to the deceased 
husband. ” 
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law would have been a procreation by him, (a) but from 
this the Judicial Committee dissent. The law of Madras, 
their Lordships say (6) : in this respect is something inter- 
mediate between the stricter law of Bengal and the wider 
law of Bombay/^ and by that law a widow not having her 
husband’s permission may adopt a son to him if duly 
authorized by his kindred/^ “ The requisite authority, '' 
they thought, is in the case of an undivided family to be 
sought within that family. (c) In the particular case the 
property was an impartible zamindary, and Holloway, J.» 
having held that in such a case, though the family was un- 
divided, the principles applicable to a divided family and 
a separated estate ought to govern succession and adoption, 
the Judicial Committee take occasion to intimate their 
doubt whether such a doctrine is tenable, (i) It is obviously 
inconsistent with the principle that the substitution of a 
sou of the deceased for spiritual reasons is the essence of the 
thing and the consequent devolution of property a mere 
accessory to it.^' 

The wider law of Bombay referred to by the Judicial Com- 
mittee is that allowing a widow of a Hindu separated from 
his family to adopt without the sanction of any one in any 
case in which the husband has not intimated a wish to the 
contrary, {e) 


(a) 7 Mad. H. C. R. at p. 305. 

(d) L. R. 3 I. A. at p. 191. 

(c) In earlier Madras cases it liJid been ruled that the relations 

whom a widow is to consult for adoption may be her father-in-law 
or other elders of the family (RamoisasAien v. Ahyalmdumal^ M. S. D. A. 
Bi. 1849, p. 1151, or her husband’s nephew v. Alemalu 

Ammal, M. S. D. A. R. 1858, p. 6). The consent of his nephew as 
nearest male representative was held sulhcient in N. Chandvaec' 
kharuda v. N. B. Eahmana, 4 Mad. H. C. R. 270. 

(d) Sea L. R. 3 I. A. at pp. 191, 192. 

(e) Ramji v. Qhatndu, 1. L. R. 6 Bom. at p. 503. See above, pp. 
834 , 881 . 



1004 


ADOPTION BY WIDOWS. b.8.84. 


In Raja F, F. Krishnarao s case, (a) reference is made to 
the Ramn&d case {h) to show that v/here the deceased had 
been separate in estate such ‘‘assent of kinsmen suffices 
[as will] show that the act is done by the widow in the proper 
and hona fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive/^ As to this “ their 
Lordships think it would be very dangerous to introduce 
into the consideration of those cases of adoption nice ques- 
tions as to the particular motives operating on the mind 
of the widjw/^ Where, as in Bombay, the widow^s 
authority in a divided family is greater, it would obviously 
be still more dangerous to scrutinize her motives too closely in 
the light cast on them by the suggestions of interested rela- 
tives. The difficulty is removed by dispensing with their 
sanction. The opinions of the Sastris on this subject have 
varied somewhat according to the authorities on which they 
have relied, but the doctrine of the Samskara Kaustubliahas 
generally prevailed, (c) 

The assent of separated kinsmen will by no means replace 
that of the deceased husband’s undivided brother, [d) Where 
the husband of a Iliiidh widow dies separated, and she 
herself is the heir, or she and a junior co- widow are the 
heirs, she may adopt without the sanction of her husband 
(if he have not, expressly or by implication, indicated his 
desire that she shall not do so) and without the sanction of 
his kindred, {e) 

In one Bombay caso it was held that the consent of a 
single sapinda in a family apparently undivided was suffi- 

(a) L. K. 4 I. A. 1 ; S. C. I. L, E. 1 Mad. 174. 

(?>) 12 M. 1. A 397. 

(c) Si.te above, pp. 864, 881. 

{(1) Sri y. P. Uaglmnadlia v. Sri Brozo Kishore, L. R. 3 I. A. at 
p. 189. 

(e) Raklimabai v. Radhdbai, 5 Bom. H. C. E. 181 A. C. J. ; Ramji v. 
Qhamdu, I. L. R. 6 Bom. p. 498. 
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cient to validate an adoption by a widow, (a) but this cannot 
now be considered as the received law. (i)) Where assent is 
needed it is the assent of the father or of all the male mem- 
bers of the undivided family. Still, however, the right to 
give or refuse assent cannot be regarded as absolute. 
^^The assent of kinsmen seems to be required by reason of 
the presumed incapacity of women for independence, rather 
than the necessity of procuring the consent of all those whose 
possible and reversionary interest in the estate would be 
defeated by the adoption/^ (c) A widow refused permission 
without reasonable grounds might on HindA principles 
properly apply to a Civil Court for a declaration of her right 
to adopt even against the will of one or more of the sapindas 
of the husband, (d) 

B. 3. 35 — ADOPTION BY A WID0W*~W1TH CONSENT 

OF THE CASTE. 

A woman may adopt for her deceased husband if she has 
permission of the caste (e) according to some interpretations. 

In 'ee BnjhhooliunjV s case (f) the Sastris are made to 
say that a widow not haTing a written permission from her 


j 

(a) Gopal Shridhar v. Naro Vlnayaky 7 Bom. H. C. R. App. xxiv., 
ap])roved in Halclpnabai’ s case, 5 Bom. H. C. R- at p. 190. 

(h) See Haniji v. Ghamdu, I. L. R. 6 Bom. at p. 503. 

(c) The Collector of Madura v. Mootoo Ramalingo Safhupathyt 12 M. 
I, A. at p, 442. This agrees with the Nirnaya Sindhuand the Vyav. 
Mayukha. 

(d) Nee above, Sab-sec. B. 3. 26, p. 997, note (a). 

« 

(e) Narayan v. Nana, 7 Bom. H. 0. R.'153 A. C. J. ; Yyav. May. 
Chap. IV. Sec. V. 17, 18 ; Steele, L. C. 48, 188; Sree Brijbhochunjee 
Maharaj v. Sree Gahoolootsaojee Maliaraj, 1 Borr. 181, 202(2nd Edn.); 
Thukoo Baee y. Ruma Baee, 2 Borr. 488 (2ud Edn.) See above, p. 971. 

(/) 1 Borr. R. at p. 214. 
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basband may adopt with the sanctiou of the caste and the 
cognizance of the Government. The jnati are more properly 
the kinsmen, the gentile relatives, and so Oolebrooke trans- 
lates the word, (a) but the Siistris insist on the approval of 
the caste unless indeed members of it be not within reach 
for consultation, (d) They therefore must have taken jhati in 
the sense of caste fellows. 

Many castes at Poona said a widow could adopt with the 
consent of the caste, (c) They probably took the ambiguous 

jnAti in a sense supporting this rule. 


B. 3. 36.— ADOPTION BY A WIDOW— CONSENT OF PERSONS 
WHOSE INTERESTS ARE AFFECTED BY THE ADOPTION. 

It has been shown above, B. 8. 25, that according to some 
decisions a vested interest cannot generally be devested by 
means of an adoption. According to the same decisions how- 
ever the person whose estate is to be devested may assent to 
the adoption and thus give it validity. This doctrine agrees 
with that of the Hlndd lawyers in so far as it gives weight 
to an assent which must be disinterested. It is opposed 
to the Hindd law if it is applied so as to make the widow^a 
right to adopt absolutely dependent on the assent of one 
who is interested in refusing it. A separated relative on 
whom the widow is not spiritually dependent does not ac- 
quire a right to control her by taking the estate for which 
it is her religious duty to provide a better heir. The mother 
of the deceased is hardly less bound than his widow to se- 
cure his eternal peace ; she can have no right to deprive him 
of it, merely because she may have succeeded to the estate. 
The doctrine as thus far developed takes no account 
of the joint right even in the case of collateral 

(a) See Mit. Chap. I. Sec. XI. para. 9, note. 

(5) Br(jbkoohttnJee*s case, 1 Borr. 216. 

(c) Steele, L. C. 187. 
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succession according to some jurists (a) wliicli the 
son of the man in whom the estate has vested has 
forthwith acquired in that estate. The sons^ assent to 
an adoption, if the need for assent rests on proprietary right, 
ought to be as essential as their father^s, but the law has not 
been pushed to this logical conclusion. Nor has the vested 
interest as yet been held to involve a right to defeat an ex- 
press authority to adopt given by the deceased owner to his 
widow. Such an effect indeed would bo entirely opposed to 
the decisions, {h) But as the widow’s capacity rests on a 
presumed assent there seems to be no good reason where 
this principle is admitted for allowing an interested relative 
merely on the ground of his interest to annul the presumed 
authority. The necessity for sanction is really a consequence 
of the widow’s dependence, (c) According to the Bombay 
law she cannot adopt to take away an estate from collaterals 
without their assent except when she herself has a right 
superior to theirs. In an undivided family she has to obtain 
their sanction ; in a divided family she herself represents the 
line failing other representatives, that would be represented 
by her adopted son. (d) When she ends one collateral line she 
cannot take away the estate from another by adoption. (e) 

It is desirable that the actual decisions should, if possible, 
be brought into harmony with the principles thus deduced 


(а) See above, pp. 710-712. 

(б) See above, B. 3. 13, B. 3. 28, B. 3. 25 ; above, p. 1001. 

(c) Above, B. 3. 23; pp. 230 ss, and 1005. 

It is inconsistent with the consent of relatives, being in them 
a right of property that, if they refuse it, it may generally be replaced 
by that of representative members of the caste. Steele, S. C. 394, 
A question which the caste cannot settle Inay be referred to the ordi- 
nary Courts. 15. 185, 186. 

(d) See Lulloohhoy v. Cassibat, L. R. 7 I. A. 212. 

(e) See above. Sub-secs. B. 3, 23, B. 3. 25, B. 3. 34. 
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from the Hiadll law itself. These decisions are in them- 
selves somewhat contradictory, and as the Courts in India 
have built on a few dicta of the Judicial Committee a theory 
which they seem too narrow to support, a return to the 
guidance of native authority may be the course attended with 
least disturbance of precedents. 

In the MarAtha country, it was maintained, by Sir R. 
Couch on a very complete review of the autliorities that a 
conscientious adoption by a widow without the consent of 
kinsmen or oo- widow may be legal, (a) In a later case, {b) 
this was qualified by a statement that the consent of a 
kinsman would be material if an interest in property is 
vested in him, and he would bo devested of it by the adop- 
tion. (c) This prohibitive power was even placed in the 
hands of a kinsrnan^s widow. Thus a widow of the hus- 
band^s brother who died in possession, (d) or a widow of a 
son who died after his father, (e) are not, it is said, to be 
devested by an adoption which would give to the adopted 
son a place prior to them in the line of inheritance. The 
deceased husband was the last full owner in these cases. 
Where the deceased was a member of a joint family the 

(а) Hakhmabal v. Radhabai, 5 Bom. H. C. R. 181 A. C. J. 

(б) Rupchajid Hindumal v. Rakhmabal, 8 Bom. H. C. R. 114. In 
this case one of two co- widows it is said must submit to an adoption 
by another for her husband’s beatitude, while to the widow of a united 
brother such an adoption would work “ manifest injustice. ” But 
as the adoption could be made to the prejudice of the surviving 
brother, why not to the prejudice of his widow, who at most con- 
tinues his existence P The widow of the first deceased similarly 
continues his existence, and the Hiiidfl law contemplates an adoption 
by the widow of each brother so as to reproduce the united family. 

(c) Annammali v. Mahlm Bali Roddy, 8 Mad, H. C. R. 108; Kally 
Prosono Ghose v. Gocool Chunder, I. L. R. 2 Cal, 295. 

(d) Rupchand y. Rakhmahai, 8 Bom. H. C. 11. 114 A. C. J. 

(e) Musst. Bhoobiin Moyeo Dehia v. Ramlci shore A char jee, 10 M. 1, A. 
279 ; S. C. 3 C. W. R. If) P. C. ; Bcng. S. D. A. R. 1858, p. 122. 
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widow of a predeceased coparcener may, on the principles 
above stated, .adopt after the death of the last deceased 
as she could before it, and with a similar eflTect. (a) Where he 
was separated no right can bo acquired against his own line 
by adoption in another. Whore on failure of his own 
line and of united coparceners the estate has passed to a 
separated branch it cannot be taken away by another by 
means of a subsequent adoption; but the failure of bis own 
line is not definitive until his widow has died without 
adopting. 


B. 3. 37.— ADOPTION BY A WIDOW— CONSENT OF 

GOVERNMENT. 

It has been shown (A. 4. 4) that the consent or at least 
the acquiescence of the Government has sometimes been 
thought requisite to a valid adoption. The same idea has 
prevailed still more with respect to adoption by widows. It 
does not seem to bo better founded in the one case than in 
the other. Some intimation to the Government might be 
desirable for publicity, and where an estate supporting a 
public office was to bo taken there were obvious reasons why 
the sovereign should insist on adoptions being made only 
with his approval, but so far as the Ilindil law is concerned 
such a sanction was not needed any more for the adoption 
than for the procreation of a son. (6) Each is in its place a 
religious duty, superior to the will of the temporal ruler. 
Yet according to the Sastri — 


(a) A partition and distribution after a coparcener’s death seem to 
prevent a recovery by a sou afterwards adopted by his widow. See 
below, Sec. VII. 

(b) “ In contemplation of law such (adopted) child is begotten 

by the father on behalf of whom he is 

adopted.” Per Willcs, J., in the Tagore case, L. R. Suppt, 1. A., 
at p. 67. 

127 H 
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" The assent of relatives and of the Government is 
requisite to the validity of an adoption by a widow.” (a) 

“ The sanction of Government is necessary to an adoption 
by a widow/^ (&) 

Except when her husband is alive a woman may adopt (c) 
with the sanction of the ruling power, (d) 


(a) MS. 1644. The assent of the Government is not now deemed 
necessary, Rangoohai v. Bhagirthihai, I. L. R. 2 Bom. 377 ; Narhar 
Govind Eulharni v. Narayan Vithal, I. L. R. 1 Bom. 607 ; 2 Str. H. L. 

(d) MS. 1644. But as to this fieeA.4. 4. In the Mankars^ c&se 
the following replies were given by the S&stris: — 

1. “ That a woman, whether BrAhman or Shoodr, was permitted 
to adopt a son, without her husband’s order, after his death.” 

2. “ That the widow could adopt a son after her husband’s 
death.” 

3. “A woman is permitted to take a son in adoption according to 
the Mayookha. ” 

4. “ From political motives Bajcc Bao declared the adoption of a 
son by a widow, without the orders of her husband, to be illegal, 
though he permitted two or three exceptions,” 

5. “ The widow is permitted by the Shastr to adopt any one as 
her son. ” 

6. “ An elderly widow is allowed, of her own accord, to do that 
which will insure her happiness in the next world, and as adopting 
a son is one means of attaining it, she may adopt a son.” 

(c) Narayan v. Nana, 7 Bom. H. C. R. 153 A. C. J ; Steele, L. C. 
45, 47, 187. 

(d) 8ree Brijbliookanjce Maharaj v. Gokolootsaojoe Maharaj, 1 Borr. 
181, 202 (2nd Edn.). 

In this case the Sastri said : — “ A widow, notwithstanding she has 
no written permission from her husband, may, if she be desirous 
of adopting a son, do so legally by obtaining the sanction of the 
gentiles, and informing the ruling authorities.” 

“A woman .... in the event of her receiving no order 
(from her deceased husband) must send for her relations . . . and 



BK. in, 8. Ill, &8. 88.] OMISSION OB POSTPONEMENT. 1011 

When the Government has sanctioned and confirmed an 
adoption^ gift, 'Or bequest, tho defectiveness thereof need 
not be inquired into, (a) Its non-interference entitles 
the adopted son to succeed to a vatan. (h) 

B. 3. 38.— ADOPTION BY A WIDOW— OMISSION OR 
POSTPONExMENT OF ADOPTION. 

Though it is a religious duty on the widow^s part to give 
efiect to any express direction left by her husband she can- 
not be constrained to perform it. Without good will indeed 
the reception could hardly bo religiously perfect. The cases 
collected under B. 3. 15 will serve to illustrate this sub- 
division also along with those which follow. 

Tho right of inheritance is not suspended by pregnancy 
or until adoption, (c) 

Authority to adopt, upon death of the natural son, does 
not prevent the widow from succeeding to the son, tho 
authority not being imperative, {d) 

A widow having permission to adopt three sons in succession 
cannot be compelled to act on that permission before she is 


after acquainting tho ruling authorities, may adopt a son according 
to the ceremonies laid down in the Yedas/’ 

(a) Sree Brijbhookunjee Maharaj v. Sree Ookoolootsaojco Maharaj, 
1 Borr. 181, 202 (2 Edn.) ; Rakhmdhdi v. Rddhahai, 5 Bora. H. C. 
B). at p. 187 A. C. J. The importance attached to confirmation by 
tho sovereign where a public trust was concerned may be seen from 
pp. 206, 209 of tho report of Borradaile. 

(h) Ramachandra Vasudev v. Ndnajeo Timajee, 7 Bom. H. C. R. 26 
A. 0. J ., in which references wore made to Bfiasker Biichajee v. Narro 
Raghunatht Select Cases p. 25 ; Virbudru Hurrybudru v. Baco Ranees 
Morris, Pt. II. p. 1 ; Trimbak Baji Joshi v. Narayan Vinayak Joshi, 

3 Morris’s S. D. A. R. p. 19 ; Vishram Bahoorow v. Ndramroiv Kassee, 

4 ibid. 26 ; Chenbasawa v. Pampangowda^ S. A. No. 655 of 1864 ; 
Bakhmabai v. Radhabai, 5 Bom. H. C. R. A. C. J. 181. 

(c) Dukhina Doseee v. RashBeharee Mojoomdarf 6 G. W. R. 221. 

(d) Lino Moyee Chowdhrain, v. A. 0. Rehling, 2 0. W. R. 
25 Mis. Rulings, 
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allowed to take her contingent estate on the death of the 
adopted son. (a) A husband^s express authorization, or even 
direction, to adopt, does not constitute a legal duty on the 
part of the widow to do so, and for all legal purposes it is 
absolutely non-existent till it is acted upon, (h) 

B. 3. 39 — ADOPTION BIT A WIDOW— PRETENDED 

ADOPTION. 

Some instances of pretended adoption have occurred and 
have been dealt with by the Courts on the ordinary princi- 
ple of avoiding fraudulent transactions. As a pretended 
adoption is not an adoption, the subject docs not require 
detailed treatment. 

B. 4.— ADOPTION BY FEMALES— ANOMALOUS ADOPTIONS. 

As the husband and wife must bo joint parents of the 
legitimate begotten son, and ought to join in adopting a boy 
to replace him, so the widow alono can in strictness be quali- 
fied to adopt after her husband’s death a son who, becoming 
his son, becomes hers also. And so long as the widow 
exists it is quite opposed to principle that she should be 
supplanted in the performance of this duty by any one else. 
But in the case of boys dying as infants the right of the 
mother to adopt has gained recognition by a kind of necessi- 
ty, and this right has in some instances been allowed an 
extension even to cases in which the deceased son had left a 
widow. Where a son has died before his father the sacra 
have never wholly devolved upon him, and adoption by the 
father may bo conceived as not depriving the daughter-in- 
law of any distinct spiritual jointure ; where she is ousted 


(a) Beeno Moyt^e Dossee v. Door gaper shad Miiter, 3 C. W. R, (> 
Mis. App. See above, pp. 903, 904. 

(&) Uma Sunduri Dabee v. Sourobinee Babee, 1 L R 7 Cal 

p. 288. * • ' 
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by her mother-in-law, it must rather be ascribed to confu- 
sion of thought or to the predominance allowed in many 
ways to a mother by caste custom, some instances of which 
already been noticed, (a) 

B. 4. l.—ANOMALOUS ADOPTIONS -ADOPTION 

BY MOTHER. 

A widow, after succeeding to her natural born son as his 
heiress, may adopt a boy to her own husband, (b) or, it is 
said, to the son himself, (c) so as to devest her own interest. 

If a daughter-in-law has made an invalid adoption con- 
trary to the wish of the mother-in-law the latter may adopt 
an eligible person.^^ {d) If she make an illegal adoption 
her mother-in-law may make one.^^ (e) 

A widow having, against the wish of her mother-in-law, 
who wanted a boy of her own gotra, adopted one of a 
different gotra, this was pronounced invalid. The mother- 
in-law adopted a boy of her gotra. The Sastri pronounced 
this, too, illegal, as the right vested in the daughter-in-law. 
But of the two the preference was, he said, to be given 
to the adopted of the mother-in-law as being of tho same 
gotra. ( / ) 


(fl) See above, pp. 99, 100, 157, 392. 

(5) Bykant Many Roy v. Kristo Soondery Roy, 7 C. W. R. 392. 

(c) R. V. Venkata Krishna RaoY. Venkata Rama Lakshmi Narsayya, 
L. R. 4 I. A. 1 ; S. C. L L. R. 1 Mad. 174. 

“ A widow succeeding as heir to her own son does not lose the 
right to exercise the power of adoption. By making an adoption 
she divests her own estate only. ” The adoption by a mother on 
account of her deceased son is questionable. It is impossible that 
the same boy should have been her son and her son’s son. Her 
adoption should be of a son to her husband, in place of the one de- 
ceased without son or widow. See B. 3. 13 ; 2 Str. H. L. 94. 

{d) MS. 1672. But see 2 Str. H. L. 91 ss. 

(e) MS. 1632. 

(/) MS. 1744. See above, p. 100 Note (a). 
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In a case at 2 Str. H. L. 93 the S&stri said a mother 
directed to do so by her dying son could adopt for him. 
Mr. Ellis treated this as a case of delegation^ and thought 
she might act as her son^s deputy, as the Hindu law and 
religion allows of vicarious substitution in almost every 
possible case.^^ The mother could not act as deputy” for 
a son deceased, but during his life ho might perhaps com- 
mission her to act for him, in a simply ceremonial act, (a) 
though this is not certain. Colebrooko in the case in ques- 
tion seems to have thought that a mother might complete, on 
behalf of her son, an adoption begun by the latter but 
interrupted by his death. Sutherland thought that not- 
withstanding the son^s request the mother could not, after 
his death, adopt for him. (b) Adoption by a mother to her 
own husband after her son^s death is, as wo have seen, 
under some circumstances permissible. An adoption by her 
to her son cannot be regarded as otherwise than grossly 
anomalous. It is only his wife or his widow who can adopt 
for a man (c) and at the same time for herself, the adoption 
taking the place of procreation, in which a son and a mother 
could not possibly join, (d) 

B. 4. 2.— ANOMALOUS ADOPTIONS BY FEMALES— 

BY A DAUGHTER-IN-LAW. 

The case discussed above under A. 2. 3 may, from one 
point of view, be regarded as falling under this section. 

(a) Sqo Vijiarangam v. Luhfshman, 8 Bom. IE. C. R. at p. 256 
O. 0. J. 

(5) So per Westropp, C. J., in Bhagvandae Tejmal v. Rajmal, 10 
Bom. H. 0. B. at p. 265. 

(c) Bhagvdndas v. Rajmal, 10 Bom. H. 0. R. 241. 

{d) An adoption invalid on account of an intervening holder of an 
estate is not set up by the death of that person. See Byhant Moonee 
Roy V. Kisto Soonder Roy, 7 0. W. R. 392, as compared with the ex- 
planation of Bhoohun Moyee^s case, in Pudma Coomari v. Court of 
Wards, L. E. 8 I. A. 229. 
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Tho validity of such an adoption would hardly now bo 
admitted, (a) ' 

C. 1.— QUilSI ADOPTIONS— BY MALES. 

Of the twelve enumerated sons two only~tho lawfully 
begotten and the adopted — are allowed in the Kaliyuga. (6) 
The Kritrima adoption by a male to himself alone or by 
a husband and wife to both conjointly, is still recognized in 
Maithila, (c) but it is of little or no importance for other 
districts. 

The palak putra has no right as such, (d) 

A foster-son may bo heir by custom. (e) In such a case 
tho adoption must, so far as is known, be made by tho 
foster father himself. 

C, 2.--QUA8I ADOPTIONS BY FEMALES— KRITRIMA 

ADOPTIONS. 

In Maithila the widow is as of right at liberty to adopt 
without special authority for the purpose (a Kritrima son) ; 
the adopted in this case succeeding to her exclusive property 
only, not to that of her deceased husband to whom he is 
not considered in any way related. (/) Ho acquires no 
relationship save to the adopting mother, (ry) 

(а) In Dinkar Sitaram v. Ganesh Slmrani PrahhUf I. L. R. 6 Bom. 505, 
the authorization of a father-in-law seems to have been thoupjht of 
some importance. But no part of the ultimate decision rests on this 
point. At p. 508 lino 5, a seeming error is caused by tho omission 
of the word “of before “ Krishna.” 

(б) MS. 1633. 

(c) See below, Sec. VII. 

(d() Steele, L. 0. 184. As to tho palak putra soo above, p. 925. 

(e) MS. 1707. As to tho fosterage or quasi adoption prevalent 
amongst the lower castes see above, p. 924. 

(/) 2 Str. H. L. 201-, quoting Sutherland’s Synopsis. 

(q) BooIgo Siuf/h v. Musst. Busunt Koveroe, 8 0. W. R. 155. With 
tho Kritrima adoption may bo compared that allowed in the later 
ages of the Roman law. Sev above, pp. 905, 936. 
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In Maithila it appears that a wife may adopt to herself 
independently of her husband by the Kritrima form. The 
son thus taken succeeds only to her Stridhana. (a) 

The son thus adopted by a wife or a widow does not lose 
his place in his own family, (b) 

The consent of the person adopted is indispensable, (c) 

C. 2. 1. QUASI ADOPTIONS BY FEMALES— SUBJECT TO THE 

ALYA SANTlNA LAW. 

A female, where the Alya Santana law prevails, cannot 
adopt, if she have male issue living, {d ) 

C. 2. 2.--QUASJ ADOPTIONS BY FEMALES —BY 
KALWANTINS, NAIKINS, &c. 

The Sastras contain no rules applicable to adoption by 
Kalwantins.^^ (c) A dancing girl, it was said, can adopt, 
but only a daughter. (/) 

The Pandit of the Supreme Court at Calcutta when con- 
sulted on an adoption of a daughter by a courtesan answered 
that there was no such instance of the adoption of a daugh- 
ter to inherit by the Hindfl law. {q) 


(a) Sree Narain Rai v. Bhya Jha, 2 0. S D. A. R. 23. 

(61 Collector of Tlrhoot v. Ilurroo Persad Mohunt, 7 0. W. R. 300 
C. R. 

(c) LuchmanLal v, Mohun Lai, 16 C. W. R. 179 C. R. Sec above, 
pp. 905, 926, 931. 

{d) Cotay Hegady v. Manjoo Kumpty ct al, M. S. D. A. R. 1859, p. 
138. The Alya Santana succession is that of a nephew to his 
maternal uncle. See above, pp. 287, 289, 421. 

(e) MS. 1651. 

(/) M. C. Alaaani v. C. Ratnachelluni^ 2 Mad. H. C. R. 56. This is 
not a real adoption. See above, p. 933. The adoption (so called) of 
a PAlak Kanya as a dancing girl may be annulled at pleasure by 
the adopter, Steele, L. C. 185. 

(g) Doe dem Hencower Bye v. Hamcower Bye, 2 Mori. Dig. 133. 




■K. nt, 8. IT, 1.] 


FITNESS FOB ADOPTION. 


1017 


SECTION IV. 

FITNESS FOE ADOPTION. 

When a substitutionary son is needed the man seeking 
him is not at liberty to adopt any child indiscriminately. 
There are conditions as to sex^ (a) caste^ family and per- 
sonal qualities, which must be satisfied in order to constitute 
a fit subject for adoption. Some of these afford no more 
than a ground of preference, but others are indispensable. 

go to the root of the capacity to render the desired 
benefits, or rest on the duties due to the family of birth, 
which must not be thrown off even in the lower castes* 
The statement that an adoption once made cannot be set 
aside ^ (h) cannot be sustained in the sense that a mere 
performance of the ceremonies gives validity to an adop- 
tion of a disqualified person, (c) or one given by a person 
not competent to make the gift. Sir M. Westropp denied 
that the factum valet principle could be applied to such a 
case (d) where a widow without express authority had given 
an only son in adoption. 

1.— FITNESS FOR ADOPTION AS AFFECTED BY CASTE. 

The rule which requires that a boy who is to be adopted 
shall be of equal class with the adoptive father, has already 
been considered, (e) It is implied in several of the texts 

(fl) The ancient institution of the putrika-putra makes the men- 
tion of “ sex’* not superfluous. See Vyav. May. Chap. IV. Sec. V. 
para. 6. 

“ The substituting of a daughter for a son is also prohibited, being 
included amongst those rejected in the Kaliyuga.” 2 Str. H. L. 152.* 

{b) Raje Vyankatrao v. Jayavantrao, 4 Bom. II. C. R. at p. 195. 

(c) Lakshmappa v. Eamava, 12 Bom. H. C. R. at p. 389, and the 
cases there quoted. 

(d) J6. p. 397. So Colebrooke at 2 Str. H. L. 178. 

(e) Above, p. 928. See Vyav. May. Chap. IV. Sec. V. para. 4. 

128 H 
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quoted below. The instances of a breach or attempted breach 
of this rale are, as might be expected, very few. In two 
cases the following answers were given : — 

“ No adoption is permitted from a different caste.” (a) 

An adoption was pronounced illegal on the grounds that 
the adopted was of a different caste from the adopting widow, 
and was an only son. (h) 


2. 1 —CONNEXION IN FAMILY GENERALLY. 

By the birth of a son to one of several brothers, says the 
Smriti, (c) all become fathers of male offspring. The pro- 
bable origin of this notion has already been discussed. (</) 
In the more recent developments of the law we have seen that 
a brother might properly be called in to supply a brother's 
failure to procure offspring, (e) In this state of the scrip- 
ture and of custom it was natural that as adoption gradually 
supplanted the other methods of recruiting a family the 
brother's son should seem the fittest for adoption. In his 
case there was a kind of sonship already, so much so that 
some writers contended against the necessity of any adoption 
at all when there was a brother's son. (/) There could bo 
no question in his case as to an effective change of gotra 
seeing that no change was needed. He would of necessity 

(a) MS. 1637. An adoption is annulled if it be discovered that the 
boy adopted was of a lower caste than the adoptive father, Steele, L. C. 
185. This means that the adoption is declared to have been null 
from the first. See Datt. Mim. IL 25, 27. 

(5) MS. 1750. It may seem strange that such a question should 
have arisen, but the Viramitrodaya, Tr. p. 117, admits a Sfidrason by 
adoption to one of higher caste. See above, p. 928. 

(c) Manu IX. 182 ; Mit. Chap. I. Sec. XL para. 36 ; Vyav, May. 
Chap. IV. Sec. V. para. 19. 

(d) Above, p. 419. 

(e) Above, pp. 879, 880. 

(/) See Datt. Mfm. Sec. II. 73. 
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sacrifice to the same remote ancestors with the same formulas 
as would a begotten son of the adoptive father. Besides 
these considerations the preference of a brothers son found 
a natural basis in family afieotion, (a) and when the brethren 
were united, as in early times they usually were, the interest 
of all, and of the children of those who had sons, were better 
preserved by adopting a son from amongst the necessary 
participators of the estate than by introducing a stranger 
who would take a part from all the other members of the 
family, (b) Amongst remoter relatives these reasons could 
not operate with the same force. But it was inevitable 
that next to a brothers son, a cousin, or a cousin^s son should 
be sought as the fittest for adoption, and that the order in 
point of proximity should become that of practical pre- 
ference in selection, (c) A man, Vasishtha says, is to 
adopt the son of the nearest relative who can and will give 
one ; (d) but of two persons equally nearly related, either 
is eligible, (e) Genealogies carefully preserved indicated 

(a) The Datt. Mim. Sec. II, 29, says a half-brother’s son is not to 
be taken while a whole brother’s son is available. There is almost a 
repulsion between sons of rival wives. But see below, p, 1024. 

(h) The nearness which is generally understood as nearness of 
family connexion is by some construed as nearness in locality of 
residence. See Viram. Tr. p. 117. This view seems to be favour- 
ed by the Mit., see Chap. I. Sec. XI. paras, 13, 14, and Notes. The 
Vyav. Mayukha says the nearest by blood is to be taken, see Chap. 
IV. Sec. V. para. 19, and Datt. Mim. II. 16 ; Y. 36, 38. 

(c) See above, p. 913, as to the superior claims of the nearer 
relatives. 

{d) Vasishtha, Chap. XV. 6. 

(e) 8ree Brijbhookuujee Maharaj v. Sree Gokoolootsaojee Maharaj, 
1 Borr. 181, 202 (2nd Edn.). 

The Pandits said, it is written in the Maynkh that it is necessary 
that the person to be adopted be of a virtuous disposition, learned, 
beloved by him who adopts him, and also be the nearest of kin to 
him, adding verbally, that, if there were two persons equally 
near, Mah&r4nee would be at liberty to adopt either.” See Datt. 
Ohand. I. 10 ; Vyav. May. Chap. IV. Sec. IV. para 19. 



1020 


FITNESS FOB ADOPTION. [bk. in, b. it, a. 1. 

at once whence wives might not, and sons, if need were, 
might. be had; the gotra invocations were the same ; and 
the higher deities were worshipped under the same names and 
conceptions. It is not surprising that the limitation of 
choice which was thus induced in practice should have come 
to be regarded by many as necessitated by the law; (a) but 
the sources do not afford any authority for such a restriction. 
What they exact is nearness and likeness, so far as these 
can be secured, identity of caste, according to the best 
interpretations, and also, but not indispensably, of family 
or gotra. Amongst the S&dras the distinctions of gotra in 
the Brahminical sense cannot exist, (fc) Their quasi-gotras 
mark the more distant family connexions, but there is no 
objection to a Sftdra adopting from a gotra different from 
his own. (r) 

The question being as to the existence of a legal objec- 
tion to the adoption of a son from a remote branch the 
Sdstri answered only : “The Sdstra is in favour of the adoption 
of a boy belonging to the near branch.^^ (d) Colebrooke says 
that only a preference is to be given to a brother's son, not 
so exclusive a preference as to shut out the exercise of dis- 
cretion. (e) The prohibition against an adoption of an 
asagotra is of a moral rather than legal character, (/) and in 
one case a Sastri expressed the opinion that " if a Brahman 
cannot find a person fit for adoption in his own gotra he may 
adopt from another gotra a man of 30 having children." (^) 

(a) fifeeMit. Chap. T. Sec. XI. paras. 13, 36, Note ; Yyav. May. Chap. 
IV. Sec. V. para. 19 ; Datt. Mlm. Sec. II. paras. 2, 13. 

(b) See Datt. Mtm. II. 5 ss. 80. 

. (c) RaTigammaY, Atchamma, 4 M. I. A. 1. 

(d) MS. 1640. See Datt. Mim. II. 18. 

(e) 2 Str. H. L. 103. 

(/) Bmma Samoodhany Ummal v. Comara Venhatachella Reday ar, 
M. S. A. R. 1852, p. Ill ; 1 Str. H. L. 85; 2 ib. 98, 103, 106. 

iy) MS. 1639. 
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In another case amongst Br41imans^ a question haying been 
put as to the adoption by a widow of a boy whose upana- 
yana (a) had been performed, the answer was merely that if 
a boy of her own gotra could not be obtained she might 
take one of another gotra. (6) 

The general rule of propinquity giving a preference for 
adoption is illustrated by the following cases. A few of them 
admit the adoption of a younger by an elder brother, 
Balchandra Sastri gathered a support for this adoption by 
inference from the elder brother's being in place of a 
father/^ (c) but the Smritihadin view merely the nurture and 
protection of the family by its head. The castes do not seem 
to have admitted this adoption, and it is opposed to the 
principle of imitating nature, (d) It can hardly be regarded^ 
therefore, as allowed by the law. 

In Bnjbhukhan^s case (e) the Sastris say that the person 
to be adopted must be the nearest of kin who can be obtain-* 
ed. But then they add that what has been done conform- 
ably to the Vedas cannot be undone, and that a son taken, 
not from amongst the gentiles, even by a widow, is not a 
mere dharm-putra but a datta-putra with the full rights of 
that relation. (/) It follows that the preference of the 
nearest is not a matter of legal obligation. 

A widow, on the death of her son, adopted a remoter 
kinsman than one who was available, and on his behalf applied 
for a certificate of guardianship, which was refused, as the 
adoption was prejudicial to rights of nearer heirs, and their 
consent was not shown to have been obtained to rebut the 


(a) Thread ceremony. 

{b) MS. 1617. 

(c) Steele, L. 0. 44. 

(d) See Datt. Mtm. Sec. 111. 30. 

(e) 1 Borr. R. at p. 214. 

(/) 1 Borr. 218. 
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presumption of caprice arising from the facts. She was 
referred to a regular suit to establish a valid adoptiou, and 
directed to renew the application for guardianship under 
Act XX. of 1864. (a) 

In the following case the Sastri in approving the adoption 
to a man of his brother by birth put the permission on the 
ground of a total severance of natural ties by the adoption 
of the deceased into another family. (6) Adoption/^ he 
said, severs the connection with the natural relatives so 
completely that the adopted son^s widow may adopt his 
younger brother, (c) But consanguinity, according to the 
general opinion, is not to be over-looked in adoption any 
more than in marriage. 

Though the adopting brother has been adopted into another 
family, several decisions have settled that he cannot adopt his 
natural brother, on the ground that consanguinity does not 
cease with adoption, (d) Thus it has been ruled that a 
brother cannot adopt his brother in Maithila, (c) or in the 
Audra country, Madras. {/) 

A Maratha, a widow, having adopted her husband’s illegi- 
timate son, his right to inherit was put on his position as a 
bastard son of a Sftdra. {g) 


(a) Bhagubai v. Kalo Venkaji, Bom. H. C. P, J. 1875, p. 45. 

(5) Above, p. 934. 

(c) MS. 1625. 

{d) MooiUa Mudalli v. Uppon Venkatacharry, M. S. D. A. Dec. 1858, 
p. 117. See below. Sec. VII. 

(e) B. Runjeet Singh v. Obhye Narain Singh, 2 C. S. D. A. R. 245. 

(/) Ramanamall v. Saban Annaui, 2 Mad. H. C. R. 399 ; Muttusawmy 
Naidu V. Lutchmeedevumma, M. S. D. A. Dec. 1852, p. 96 ; Mootiia 
Mudalli V. Uppon Venhatacharry, M. S. D. A. Deo. 1858, p. 117. Not 
even his half-brother, see below. Sub- Sec. 2. 4. 

ig) MS. 1691. 
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2. 2— RELATION BETWEEN THE BOY TO BE ADOPTED 
AND THE ADOPTIVE FATHER THROUGH THE NATURAL 

FATHER. 

This connexion affords, as we have seen, the strongest 
ground of preference, but it does not, according to the 
decisions, give to the nearer relatives a legal right to impose 
a son on a person about to adopt. This would indeed be 
inconsistent with the affectionate relations which it is an 
object of the law to foster between those connected by adop- 
tion. (a) The limitation of choice has been thought some- 
what stricter in the case of a widow, and there are some 
obvious I’easons why this should be so, but in a united family 
her necessary dependence secures the desired end, and 
it cannot be said that apart from this she is confined to 
the family or gotra of her husband by any strictly legal 
restraint, {h) 

A near relative of the same gotra, a nephew if possible, (c) 
is the first choice. Failing such, a distant got raja. Failing 
him, a bhinna gotra-sapinda. (d) Failing him a non-sapinda 
of not more than five years, and whose tonsure (chaula, 
chiida) has not been performed. If such an one cannot be 
obtained then one of greater ago may be taken, (e) Steele 
gives the order of choice in adoption according to the 
customary law of the Dekhan as follows (/): — Any brother's 
son should be the first selected for adoption ; should there be 
none, or should the boy^s parents, &c., refuse consent, his 
place is to be supplied by — {2nd), Any boy of the same 

(a) See the texts quoted below. 

(h) Srlmatl Uma Deyi v. Ookoolanand Das Mahpatraf L. R. o 

I. A. 40. 

(c) Datt. Mim. II. 67, 73. 

(d) As to these terms <,6(3 above, pp. 114, 133. 

(e) MS. 1672. In the Punjab amongst many tribes there is no 
limit, but the adoption must preferably be from amongst near kins- 
men and must be from the gotra or tribe. Punjab Customary Law 

II. 155. 

(/) Steele, L. C. 44. 
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gotra, and descended from a common ancestor within three 
generations (sanghit, sagotra, sapinda) ; (Srd) Any boy 
connected with the family by the female line of connexions, 
for whom Mineral cakes are offered (usagotra sapinda), such 
are the mother's brother's son, or the father's sister's son ; 
(4th) Any boy of the same gotra, descended from a com • 
mou ancestor within seven generations, within which degree 
marriage is prohibited (wirudh sumbhand) — these relations 
are called the sagotra dushantil ; (5th) Any boy of the same 
gotra, the genealogy of whose relationship is otherwise 
unknown (sagotramatra) ; ( 6th) A boy of a different gotra, 
but of the same caste (pargotra) — such are the sister's son 
and daughter's son, who are adoptible in default of the 
preceding. A paternal uncle cannot be adopted, being in 
place of his father. Nor a maternal uncle, for an elder 
relation" (without regard to the relative age of the parties) 
cannot be adopted." 

The castes at Poona answered more simply : — {a) 

The following relations are to be selected in order : — 
1, brother’s son ; 2, paternal first cousin ; 3 paternal second 
cousin ; 4, one of the same gotra ; 5, one of the same caste, P. 
Should the party first in order be refused by his immediate 
family, the caste may advise, and if they fail to persuade the 
party, another boy is, with their concurrence, to be adopted. 

Prom E[handesh a still simpler answer was received : — (6) 
" The son of the nearest relation is to be adopted ; but should 
his father not consent, a stranger may be adopted with the 
consent of several respectable persons." 

The son of a half brother may be adopted in preference 
to the son of a full brother ."(c) 

(a) Steele, L. C. 182. 

{h) Steele, L. C, 182. 

(c) MS. 1627. This is opposed to the Datt. Mitn. Sec. II. 29. 
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The existence of a brother’s son does not deprive the 
uncle of power to adopt another boy, the selection being a 
matter of conscience and not of absolute prescription, (a) 

A man may adopt the son of a distant, instead of the son 
of a near, kinsman.^^ (6) 

The widow is enjoined to give preference 

to the nearest relation who is eligible. But the validity of 
an adoption actually made does not rest on the rigid observ- 
ance of that rule of selection: the choice of him to be 
adopted being a matter of discretion.” (c) The Sastris have 
expressed the rule more strictly. A husband^s brother’s son, 
they said, can bo adopted by a widow, even without the 
injunction of the husband, (d) When such nephew exists, she 
cannot adopt another without her husband’s injunction, (e) 


{a) Gokovlammd Doss v. Mnsst. Wooma Daee, 15 Beng. L. R. 405 ; 
S. C, 23 C. W. R. 340 ; S. 0. in App. to P. C. L. R. 6 I. A. 40 ; contra 
Ooman Dutt v. Kmhla Singh, 3 C. S. D. A. R. 144, on an adoption 
in the kritrima form. See Sixth. Syn. Head II. and the comment by 
the Judicial Committee, L. R, 5 I. A. at p. 53 ; 1 Macn. H. L. 68 ; 1 
Str. H. L. 85. 

(5) MS. 1628. 

(c) Coleb. in 2 Str, H. L. 98. See above p. 887, Note (a). 

{d) Hnebatrav Mankato. Govindrav Mankar, 2 Borr. 75. (83 2ud Edn.) 
See Vyav. May. Chap. IV. Sec. V. paras. 17, 18, 19 ; Datt. Mim. Chap. 
II. 29, 73 ; Datt. Chand. Chap. I. 20, 27, 28; Mann. XI. 182 ; Mit. 
Chap. I, Sec. XI. paras. 36 ss. 

* 

(e) “They (the Shastrees) said, a widow can, by her 

husband’s injunction, adopt a son, but not without it, but the prohi- 
bition is meant against her taking any other person when the son of 
her husband’s brother exists, whom she may adopt even without 
such injunction ; for from the words (of Manu, Chap 9fch, v. 182, 
quoted by the Zillah ^hiistrees) found in the Mitdkshai4, book 
second, leaf 56th, page 1st, line 3rd, it appears, that even without 
the injunction of her husband, a widow may adopt the son, either of 
her husband's eldest, or youngest, brother,” 2 Borr. 99, 

129 H 
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Even amongst tbe lower castes a S3.stri said — 

The deceased husband’s brother’s son should be adopted 
by a SAdra widow. Failing him she may take any one of 
the caste junior to the adopter.” (a) 

Though the deceased husband desired that the son of his 
brother should be adopted, and the brother is willing to give 
his son — which the Vyavahara MayAkha allows, though sin- 
ful, (b) — ^yet the widow is not under such circumstances obliged 
to take such a son. In taking the son of some other relative 

however she must have the assent of the relatives.” (c) 

✓ 

In one case the SAstri said that a widow cannot adopt 
her deceased husband’s first cousin, (d) But this was found- 
ed on his notion that the adoption of a brother’s son was 
obligatory. In himself a first cousin of the deceased is a 
proper person to adopt in the absence of a nearer relative, i.f?. 
a nephew, (e) In Bengal it was said that whatever the pre- 
ference due to a brother’s son it did not prevent a resort else- 
where if that son were refused. (/) The same is the law of 
several Poona castes, (g) 

2. 3.— RELATION BETWEEN THE SON TO BE ADOPTED 
AND THE ADOPTIVE FATHER THROUGH THE 
SON’S NATURAL MOTHER. 

Contrary to the rule by which the connexion with the adop- 
tive through the natural father gives at least a religious claim 
to preference to the boy thus related, a near connexion through 


(а) MS. 1675. 

(б) t. e. the only or eldest son. It does not condemn the gift 
generally. See Vyav. May. Chap. IV. Sec. V. 9, 19. 

(c) MS. 1644. 

(d) MS. 1703. 

(e) MS. 1660. 

(/) GokoolanundDoss v. Musst, Wooma Daee, 15'B. L. R. 405, 416 ; 
S. 0. 23 0. W. R. 340, 341 ; S. 0, L. R. 5 I. A. 40. 

ig) Steele, L. C. 189. 



1027 


Bi. ni, s. IV| 2. 8.] EELATION THROUGH MOTHER. 

the boy^s mother usually makes adoption impossible. The 
doctrine of the imitation of nature prevents a man^s standing 
in the relation of adoptive father to a son whom he could not 
have begotten without incest according to the religious law. 
The prohibited degrees however, though observed with strict- 
ness by the higher castes^ have been little regarded by the 
Sfldras. The unions of the latter have not been looked on 
as having any sacred character, and the means seldom exist 
amongst them of tracing quasi-gotra relationships to any 
considerable distance. The aboriginal custom of making a 
sister^s son heir (a) was thus readily moulded to the needs of a 
system of adoption, while the daughter's son growing up in 
the grandfather^s house naturally took the place of the 
appointed daughter's son and became recognized, when some 
inclusion within the law of adoption was felt necessary, as a 

fit subject for adoption. (6) 

/ 

The opinion of the Sastris in the case of Haehxit Baa 
Manliar v. Govindrao Bulwantrao Manhar (c) declares a son 
of a daughter, a sister, or a mother, ineligible for adoption, 
except amongst Sudras. (d) Three at least of the nine 
Pandits consulted in the case (e) pronounce expressly against 
the adoption of a daughter's or a sister^s son. The other six 

(a) See above, pp. 289, 421, and the Mdnhars* case, 2 Borr. at pp. 
95, 96, 106, 107. 

(b) ** Adoption of a sister’s son is strictly prohibited unless in the 
case of ^Adras.” Ellis, who refers to the Datta Kaustubha, — but this 
allows such an adoption in case of necessity, see below. He says the 
Datta Mimamsa of Sri Ram admits this in case of necessity, and that 
in practice it is not uncommon in all castes. 2 Str. H. L. 100, and 
Stokes, H. L. B. 553. “ Not regarding the putrika-putra as a sub- 
sidiary son, his affiliation (it would not be unr&sonable to infer) 
would be valid in the present age.” Sutherland, 2 Str. H. L. 201. 
See also Sutherland’s Syn. Note I. 

(c) 2 Borr. 106. ^ 

(d) Macn. Cons. H. L. 149, 154; 1 Str. H. L. 7l ; 2 ib, 77. See 
above, pp. 886, 887. 

(c) 2 Borr. R. at p 106. 
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give no opinion on this particular point. A similar opinion to 
that of the three is expressed by the S^tri above, p. 434, Q. 6. 

The general principle has been recognized in many deci- 
sions of the Courts that adoption is prohibited where the 
adopter could not marry the mother of the boy proposed for 
adoption in her maiden state, (a) It has equally been 
recognized that the rule is not binding on SAdras. Thus it 
has been held that a Lingiyat (as being a SAdra) may adopt 
a sister^s or a daughter's son, but a member of a higher caste 
may not, in the absence of a special custom. The doctrine 
of factum valet does not validate such an adoption. (6) 

The adoption of a brother was disallowed in Madras, {c) 

The adoption of a sister’s son is invalid, according to the 
decisions, as it imports incest not only among Brahmins, (d) 
but generally in the three regenerate classes, except 
perhaps the Vaisyas (e) ; in the Dravida country (/) ; in the 
An^ra country (g) ; in the North-Western Provinces, {h) 

(a) Shriuivas Timaji v. Chintamm Shloajl, S. A. 587 of 1866 ; 
Jwanae Bhayea v. Jivic Bhayee, 2 M. H. C. R. 452; Sriramulu v. 
Ramayya, I. L. R. 3 Mad. 15. 

(5) Gopal N. Safray v. If. G, Safray, I. L. R. 3 Bom. 273, 298. 

(c) MufJhuswaniy Naida v. Lalchmcedavammay M. S. D. A. R. for 
1852, p. 96. Sue above, p. 968. 

(d) Datb. Mim. II. 91-93 ; Datt. Chand. I. 17 ; 2 Str. II. L. 100 ; Doe 
dcm Kora Shunko Takoor v. Behet Munnee, Bast’s Notes, Case 20 ; 2 

^ Mori. Dig. p. 32 ; Nursing Narain v. Bliutton Loll, Sp. No. C. W. R. 
194. This case pronounces against the legality of the putrika-putra 
in the present day. 

(e) RamallngaPillayY. Sadastva Pillay, 9 M. I. A. 506 ; S. C. 1 C. 
W. R. 25 P. C. The Vaisyas are only partially recognizetl. Sec 
Steele, L. C. 90. 

if) Gopalayyan v. Raghipatiayyan, 7 M. H. C. R. 250. 

( 5 ^) Narasammal v. Balaramacharloo, 1 M. H. C. R. 420. 

(h) Lmlimeenath Rav v. MussL Bhima Bacc, 7 N. W. P. R. 441, 413. 
In the Punjab the objection to sisters' or daughters’ sons arises 
from their taking the property into another got. 'J’hc consent of 
themale relatives thereforeisrequired. Punjab Customary Law, 11.156. 
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If a Prabhu cannot obtain a son of his own gotra he may 
take from another, except the son of a sister or daughter.^^(a) 

The husband^s brother's grandson (grand-nephew) may 
be adopted, as the adoptive father could have married the 
nephew^s wife in her maiden state. (6) 

The adoption of a first cousin*s daughter's son having 
been recognized for a long time, was upheld, (c) 

An adoption by a Brahman of his daughter’s s6n was pro- 
nounced invalid, though it was strongly asserted in the 
particular case to be in accordance with the custom which 
prevailed among the caste. A few instances to the contrary, 
adduced to prove a special custom holding such adoptions 
valid, were set aside as insufficient by the Bombay High 
Court. (6?) A special custom, favouring adoption of a sister’s 
son in the Dravida country by Brahmans, was similarly 
refused recognition by the Court, (o) The subordination 
of particular usages to the general customary law is dis- 
cussed in the Naikins^ case. if) 


(a) MS. 1613. As to the Parbhus, see Steele, L. C. 89, 94. 

{h) Morun Moyec Delia v. Bejoykisto Gossamee, Cal. F. B. R. 121. 

(c) Lakshmapya v. Ramapay Bom, H. C. P. J. F. for 1873, p. 59. 
This case, from the Southern Maratha Country, was disposed of con- 
formably to the laxncss of the law there as to prohibited degrees 
already noticed. 

The legality of marriage between an uncle and niece was denied in 
Ramanagavda v. Shioajif Bom. H. C. P. J. 1876, p. 73 (the parties 
being apparently Lingayats of the Southern Maratha Country), but 
an application for review [ib. p. 154) was dismissed on the ground 
that the suit was barred by limitation. 

(cZ) Gopal Narhar Safray v. Ilanmant Ganesh Safraijt I. L. R. 6 Bom. 
109. This case illustrates the difficulty of establishing a particular 
custom of a caste or sect diverging from the general law. It will be 
seen below that there is considerable authority for the practice. 

(e) Gopalayyan v. llaghupatiyyan, 7 M. H. C. R. 250. 

In the Paiijab, it may be noticed, adoption may be made of a rela- 
tive through a female. See Tuppor, Panj. Customary Law, vol. 11 

p. 111. 

(/) I. L. R, 4 Bom. at p. 557 ss. 
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(Siidra) widow may adopt her husband^s sister^s 
soh/^ (a) as the husband himself could have done. 

A sister’s son is incompetent to question an invalid or 
illegal adoption on the part of his maternal|uncle in Benares (b) 
and in Maithila. (c) 

As to the daughter's son the Sastris have said : A 
Brdhman cannot adopt his daughter’s son (d) and The 
adoption of a daughter's son is invalid. Though Pandits 
differ, the texts do not differ." (e) Again, to a question 
whether a daughter's only son could be adopted by her father in 
pursuance of an agreement with her husband at the time of 
marriage, the Sastri says only the adoption of a daughter’s 
son is forbidden." (/) 

On the other hand the Pandits of the Poona College on the 
authority of the Samskara Kaustubha and the Nirnaya Sindh u 
admitted the adoption of a daughter's or a sister's son in 
default of boys available within the adoptive father’s own 
gotra. {g) 

In the South Maratha country the customary law allows 
the adoption of a daughter's son with the consent of the 
kindred of the adopter, {h) 


(a) MSS. 1622, 1706. Tho parties, though the caste is not ex- 

* 

plicitly stated, must have been SMras. 

(b) Thakoorain Saluha v. Mohun Loll, 11 M. I. A. 386. 

(c) Musst. Mooneea v. Dhurma, 11 M. I. A. 393. 

{d) MS. 1638. 

(e) Jivanee Bhayee v. JivuBhayee, 2 M. H. 0. R. 462 ; N arsing 
Karain v. Bhutton Lall, Sp. No. C. W. R. 194. 

(/) MS. 1633, This question indicates a clinging to the ancient in- 
Btitution of the putrika-putra. See above, pp. 877, 886, 888. 

(g) Steele, L. 0. 44. See above, p. 887 ; 2 Borr. 95, 96. 

(A) Steele, L. G. 183. 

The fitness of a daughter’s son for adoption, where it is recogniased 
by the higher castes, may be traced either to the institution of the 
appointed daughter (see above, pp. 8S6, 887) or to the imitation of 
their low caste neighbours at the prompting of natural aficction. 
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It is valid in Saraogi Agarvali caste, which is a sect of the 
Jains, (a) 

The son of a woman adopted by her paternal uncle was 
pronounced entitled to the management of business as 
Muttadar Patel, while the widow of the deceased nephew 
was pronounced heir to his property, (b) 

In Somasekhara v. Subhadrdmdji (c) the Court declined 
to express an opinion on the validity of an adoption of a 
son whose mother was second cousin of the adoptive father. 
As a marriage would have been impossible between the real 
mother and the adoptive father the adoption would be in- 
valid judged by that test. Where the adoption of a sister^s 
or a daughter's son is allowed the test seems inapplicable. 
In the South, whence the case came, marriage with a sister’s 
daughter is common even amongst Brahmans, and custom 
is, to say the least, lax in restricting adoptions. It would 
seem therefore that the adoption in question was not open to 
objection on the ground of prior family connexion between 
the parties. 

In one case ((Z) the opinion seemed to be held that a man 
could adopt his wife’s sister’s son, but that this had been 
invalid in the particular case as tending to deprive the 
heirs of their right of succession, (e) 

There is of course less objection to the adoption of a father’s 
brother’s son or a mother’s brother’s son than to adopting a 
father’s sister’s son or a mother’s sister’s son* ( / ) 


(a) Sheo Singh Rai v. Musst, Dakho, N. W. P. H. C. R. 382. 

(b) MS. 5. Nothing is said of the caste, or of division or non- 
division. Division and ^ddra caste seem to be assumed. If the 
widow of the nephew had adopted a contest might have arisen such 
as is referred to at p. 995 note (a). 

(c) I. L. R. 6 Bom. 524. 

(d) Baee Ounga v Baee SheosJwnkur, Bom. Sel. R. 73. 

(e) This case is discussed above, p. 942. 

(/) Shrinivas Timaji v. Chintaman Shivaji, S. A. 587 of 1866. S^e 
Datt. Mim. II. 107, 108. 
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2. 4.— RiiLATION BETWEEN THE SON TO BE ADOPTED 

AND THE ADOPTIVE MOTHER. 

The principle of an imitation of nature operates, though 
less conspicuously, in the case of a blood connexion between 
the proposed adoptive mother and son as between the adop- 
tive father and son. 

In the earlier form of the law as the relation of the adopted 
son to his adoptive mother was merely incidental, the 
doctrine of a possibility of union between her and the real 
father seems not to have been developed. It grew up as 
natural feeling gradually gave to the adoptive mother, as 
compared with the adoptive father, a more and more im- 
portant relation to the child whom they brought up as their 
own. Then as the condition was accepted of a possible 
union of the real mother with the ideal father to produce the 
adopted son, a corresponding notion was suggested of a 
similar necessary relation between the ideal mother and the 
real father, (a) Thus it came to be admitted, though not at 
all universally, that where the real father and the adoptivo 
mother could not, without incest, have joined in procreating 
the boy, he is not a fit subject for adoption. (/>) Such at least 
is the rule followed by most of the authorities. Others aro 
more indulgent. A deceased wife^s connexion with the family 
whence the boy is to be taken is not recognized as an obstacle 
to his adoption. This may be taken as a sign of the imitative 
character of the doctrine. The relation of a deceased adoptive 
father to the real mother is an obstacle in the same cases 
as if he were alive, but on the other side the imitation has not 
proceeded beyond the relation of an adoptive mother still living. 

(а) See above, p. 881. In a footnote at 1 M. H. C. R. p. 427 to 
NarsoA'ammal v. Balarama CharlUf ibA20, several cases are quoted to 
show that there must have been a possibility of legal union between 
the adoptive father and the real mother. One is cited from Macn. 
Cons. H. L. 170, to show the need of a similar relation between the 
adoptive mother and the real father. 

(б) Datt. Mlm. Sec. II. 32, 33. The living wife must (religiously) 
join in an adoption. As a widow she adopts to her husband, but 
he surviving does not adopt to her. 
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The following responses of the Sastris illustrate what has 
just been said:— 

Brahman widow cannot adopt her own brother’s 
son.” (a) 

The adoption by a widow of her brother's son is illegal, 
either before or after investiture.” (&) 

" A widow is not allowed by the VyayahS,ra Mayftkha and 
the Kaustubha to adopt her brother’s son ” ; but 4he Sdstri 
pronounced the adoption valid on the authority of the Dvaitta 
Nirnaya. (c) 

A wife’s brother cannot be adopted, as he would become 
her adoptive son as well as the adoptive father’s.” {d) 

The adoption by a widow [Brahman] of her own uncle’s 
son is not valid, (e) 

In several instances the fitness for adoption has been 
pronounced on solely by reference to the connexion between 
the boy’s real mother and his adoptive father, when the 
only question under the Hindil law was whether the rela- 
tion between the real father and the adoptive mother pre- 
vented a valid adoption. The Dharmadvaitta Nirnaya 
allows the adoption of the wife’s blood relatives, but this is 
opposed to the general sense of the authorities (/) as regards 
the higher castes. The two following cases will serve for 
further illustrations. 


(а) MS. 1635. 

(б) MS. 1615. 

(c) MS. 1761. Above, p. 862. 

« 

id) MS. 1619. 

It is plain that the real father and his daughter, the proposed 
adoptive mother, could not legally have been parents of the boy. See 
above, p. 883. 

(e) Dagumbaree Dabee v. Taramony Dabee, 1818 ; Macn. Con. H. L. 
171. 

(/) See Datt. Mtm. Sec. II. 33, 34. 

130 H 
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In the first it was ruled that the adoption of a wife^s 
brother is valid, (a) as the adopter could have legally 
married adoptee^s mother in her maiden state. (6) 

In the second it was laid down that — 

1. The son of a wife^s brother may be adopted. 

2. The rule of Hindft law that a legal marriage must 
have been possible between the adopter and mother of the 
adoptee refers to relationship prior to marriage. 

3. This rule has nothing to do with the case of a step- 
mother in her virgin state, accordingly a half-brother cannot 
be adopted, (c) 

When the connexion between the propositus and the 
intended adoptive mother arises through the boy^s mother, 
such a relation creates no obstacle to adoption. Two sisters 
or two female cousins could not possibly be parents of the 
same boy, so that the ceremonial relation does not in this case 
imitate anything legally impossible. 

Thus a man may adopt his wife’s sister's son. (d) 

widow may adopt her sister's son if this be consistent 
with the custom of the caste.’' (e) 

2. 5.— FAMILY CONNEXION WITH THE ADOPTIVE 
PARENTS AMONGST ^UDRAS. 

It has been pointed out (/) that the practice of adoption 
amongst the lower castes is probably a mere graft of BrS.h- 
manical usage upon a primitive stem of a very different kind. 

(а) Runganaigum v. Namascvoya Filial, M. S. D. A. Dec. 1857, p. 94. 

(б) Kriatniengar Y, Venamamalai Iyengar, M. S. D. A. Deo. 185G, 
p. 213. 

(c) S^riramulu v. Bamaya, I. L. R. 3 Mad. 15. The sense of this 
is that though the particular restriction would not operate, another 
one does, which prevents an allowance of adoption which would 
otherwise follow. 

(d) 2 Str. H. L. 106. 

(e) MS. 1708. 

(/) Above, pp, 922 ss. * 
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The result shows signs of this composite origin. The abo- 
riginal tribes had a family system of their own, which in some 
form they must retain. The marriage of first cousins, marriage 
of an uncle and niece, heirship of a sister^s son, reception of a 
daughter's husband as quasi-son when there was no real son 
in the way ; for all those and other customs room had to be 
found in the Brahmanical system before the uncivilized 
converts could be subdued to it. (a) Similarly in the case of 
adoption the practice of succession of a sisteVs and of a 
daughter’s son had to be admitted ; it was brought within the 
general system by widening the gateway of adoption in the 
case of Sudras, who in their turn were so far influenced by 
the ideas of their more intellectual neighbours, that in most 
cases they gradually accepted adoption as necessary to fully 
constitute the heritable right, (b) Concurrently with these 
changes vicarious sacrifices were allowed (c) for those who, 
under the antique scheme of religion, were wholly excluded 
from spiritual benefits, (d) Adoption became ceremonial, yet 
not so essentially ceremonial but that a giving and taking 
might be effectual without symbolical acts, or sacrifices, 
or recitation of sacred formulas, (e) The customs spring- 
ing from natural loathing of incestuous unions were refer- 
red to the principle of the family and gotra as conceived 
by the twice-born ; and even spiritual benefits, it became 


dimly recognized, might be secured through the proper 
ministers by the low-caste son for his low-caste father. 
Still the marriage and the adoption of a Sftdra could never 


be regarded by the depositaries of the sacred traditions but 
with a kind of contempt. It was of little consequence in 


their eyes whether purity from 


physical or spiritual conta- 


(a) See above, pp. 886, 888. 

(fe) Comp. p. 919. 

(c) Comp. Manu X. 126, 127. 

(d) Above, pp. 901, 919, 929; 2 Str. H. L. 263. 
{e) See above, pp. 920 ss. 
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mination was preserved amongst people who had no 
devolution of sacra as contemplated in the Veda, (a) and 
with whom there was no association on the part of 
the higher classes that would not honour them. Thus 
the disdain inspired by caste feeling joined with the 
desire of gain and of importance to make the Brahmans 
admit Sddra adoption with the peculiarities that it still pre- 
sents. Whether in those cases in which the Brahmans 
themselves follow usages generally peculiar to the lower 
castes this is to be ascribed to a special development of 
their own original system or to the mere influence of a ma- 
jority rising gradually in the social scale (6) is a question 
which cannot at present be answered very decisively. It 
seems likely that in some cases at least there has been a mix- 
ture of classes and of customs which descendants aiming at 
a higher rank have set themselves to forget as completely 
as possible, (c) 

Some instances have already been given of the relaxation 
of the ordinary rules of adoption in favour of Sildras as 
contrasted with the higher castes. Several other points are 
brought out by the opinions and the decisions^ the chief of 
which are the following : — 

Consanguinity does not invalidate an adoption where the 
parties involved do not belong to any of the three regenerate 
castes, (d) 

(а) Datt. Mim. II. 80. 

(б) See above, p. 922. 

(c) See above, p. 895. It is not a very unusual thing for a man 
of dubious caste position, who has got up in the world, to assume the 
sacred thread which he never wore before. A story is got up of his 
connexion with a regenerate caste much as a pedigree is made to order 
in Europe, and Br&hmans are not wanting to perform the rites of 
investiture. It has sometimes even been a matter of discussion in 
a caste whether though hitherto uninvested they might not assume 
the thread and claim rank at least as Vaisyas. The expense of the 
ceremonies stands in the way. See further below, Sec, YI . D. 1. 2. 

(d) Nunkoo Singh v. Turm Dhun Singh, 12 C. W. E. 356. 
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/ 

A SAdra may adopt a sister^s son/^ (a) 

/ t 

A SAdra only may adopt a sister’s or daughter’s son.” (6) 

A brother’s or sister’s son may be adopted by a sister 
or brother amongst SAdras only.” (c) 

A LingAyat may adopt his daughter’s son.” (d) 

In the Bombay presidency it might seem from the case 
quoted below that the adoption of a sister’s son by a Vaisya 
was allowed, (e) and the language of the judgment is so 
general as to extend to all classes, but the parties were in 
fact Lingayats, and Lingayats are Sudras, (/) amongst 
whom no doubt the sister’s or the daughter’s son is the most 
proper for adoption, (g) The SAdra is bound to adopt a 
daughter’s or a sister’s son according to the MayAkha if one 
is available, (h) This obligation however cannot probably 
be ranked higher than the ordinary one to adopt the son of 
a near sapinda which has been pronounced to be merely 
religious or discretional, (i) 

In a Madras case it was said in argument before the Judi- 
cial Committee that the parties were Vaisyas.(J) If they were 
tho decision is an authority for the legality of a Vaisya’s 
adopting a sister’s son in that province, but it would bo 
desirable to have had the caste more satisfactorily established. 


(fl)’MS. 1749. 

(6) MS. 1636. 

(c) MS. 1672. 

(d) MS. 1641. I^he Sastri quotes Yyav. May. Chap. IV. Sco. V. 
9, which relates to ^tldras. 

(e) See Gunpatrao v. Vithoha, 4 Bom. H. C. R. 130 A. 0. J. 

(/) See below, and I. L. R. 3 Bom. 273. 

(^r) Above, p. 920. 

(h) Above, pp. 919, 920; Datt. Mim. II. 74 ss. 

(i) Above, p. 887, Note (a ) ; Datt. Mim. Sec. II. 

(j) Ramalinga v. Sadasiva PillaifO M. I. A. 606; S. 0. I 0. W. R. 
26 P. 0. 



1038 


FITNESS FOB ADOPTION. [bk. m, s. iv, 2. 5. 


It is allowed amongst Jains as a law of the caste, (a) 

The adoption of a sister^s son allowed in Bengal in a case 
noted below (6) was afterwards pronounced invalid 
there (c) though allowed in Maithila, {d) 

A SAdra’s widow having adopted her daughter's illegiti- 
mate son, the latter was pronounced heir both as grandson 

and as adopted son. (e) 

/ 

K Wani, being a SAdra, may adopt his sister's son." (/) 

/ 

Adoption of a first cousin is forbidden among Sfidras" 
(there having been apparently a sister's or a daughter's son 
available), (g) 

The adoption of a mother's sister's son is valid among 
SAdras. (ft) 

Apart from the indulgence conceded as to the adoption 
of sons of female blood relatives, the rules of adoption 
amongst the Sudras as to the choice of a boy do not differ 
essentially from those of the other castes. The necessity, 
whether legal or religious, of taking the nearest relative in 
preference to the more remote, or to a stranger, is hardly 
dwelt on by the Sastris, and is treated in practice merely 
as a counsel of perfection, which may be followed or dis- 
regarded. Many castes, which are really sub-divisions of 
the SAdra class, decline to recognize this, and affect in some 
particulars the customs of the twice-born, as in the case of 
the closer relations which prevent adoption. The remoter 


(а) Hasan Ali v. Naga Mai, I. L. R. 1 All. 288. 

(б) Macn. Consid. H. L. p. 167. 

(c) Doe dem Kora Shunker v. Bcbee Munnee, East’s Notes, Case 
XX. ; 2 Mori. Dig. p. 32. 

(d) Chowdree Purmessur v. Hunooman Butt, 6 C. S. D. A. R, 192. 

(e) MS. 236. 

(/) MS. 1624. 

(g) MS. 1618. 

t) Chinna Nagayya v. Fedda Nagayya, I. L. R. 1 Mad. 62. 
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relations are hardly recognized, but adoptions seem to be 
generally forbidden (a) which would involve a kind of 
absurdity, as ex. gr. the adoption of an uncle or one older 
than the adopter, (h) 

A Mhar may adopt a cousin son in preference to a 
brother's son.^^(c) 

A Hiudft may adopt an asagotra among the Sildras. {d) 

✓ 

A Siidra may adopt from an illegitimate branch of his 
family, though there be eligibles of a legitimate branch.^^ (e) 

3.— RELATION OF THE SON TO BE ADOPTED TO HIS 

FAMILY OF BIRTH. 

The considerations which make it unlawful to give an 
only son in adoption have already been dwelt on. (/) The 
case of the eldest son also has been discussed, {g) The de- 
cisions and opinions are given below. The relation next to 
these in practical importance is that of the orphan, (li) The 
svayamdatta or son self-given is, as we have seen, (i) not 
recognized in the present age, and the Sastris have disallowed 
the adoption of a man otherwise eligible, because his parents 
having died there was no one who could give him in adop- 
tion. {j) The giving by an oldest brother as head of the family. 


(а) Steelo, L. C. 184. 

(б) Op. cit, 388. 

(c) MS. 1630. 

(d) Rungamah v. Atchummah et al, 4 M. I. A. 1 ; S. C, 7 0. W. R. 57, 
P. C.; Lakshmappa v. Romcivci, Bom. H. C. P. J. 1875, p. 394; S* 0.; 
12 Bom. H. C. R. 364. See above, p. 920, and 2 Str. H. L. 89. ’ 

(e) MS. 1646. 

(/) Above, p. 912, 

{g) Above, p. 915. 

(A) Above, p. 894. 

(i) Above, p. 896. 

(/) P. 930; Balvantrao v. Bayahai, 6 Bom. H. 0. R. 83 0. 0. J. ; 
Bashetiappa v. Shivalingappa, 10 Bom. H. 0. R. 268. 
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tTiougloi tTcLexe ia aome authority for it (a) amongst the castea, 
is not contemplated by the sacred formulas, and has been con* 
demned by high authorities, (h) 

The ceremonies of adoption are equally unadapted to the 
gift of an adopted son, and such a gift is not contemplated 
by the Hindft law. The adopted son must generally be an 
only son, but even when a son has been bom there is no 
formula adapted to the purpose of transferring the adopted 
son (c) to another family. There is none even for restoring 
him to his family of birth, (d) 


3. 1.— RELATION OF SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH— AN ONLY SON. 

An only son, an eldest or a youngest son, ought not to be 
given in adoption, (e) An exception is made where the adop- 
tion is made by a paternal uncle or his widow, the children 
of brothers being considered as one family. (/) 

An only son desiring to be adopted it was answered that 
this was prohibited, (y) And again adoption of an only 


(a) Veerapermal v. Narain Pillai, 1 Str. R. 91. 

(h) See p. 930. Macn. Cons. H. L. 207, 228 ; 1 Mori. Dig. p. 19. 

(c) See above, p. 896. 

(d) See above, p. 930, Note (y), and below, Sec. VII. 

(e) Above, p. 909 ; and below, Sub-sec. 3. 2. 

(/) Steele, L. C. 45 ; Mann IX. 182 goes equally to show the need- 
lessness of any adoption when a brother has sons, and with this many 
caste customs agree, but a different application has been given to it. 
See above, pp. 897, 909, 912. “ The Smriti writers and great com- 
mentators ... all seem to be of one accord on the incapacity of a 
father to give his only son in adoption.” Per Sir M. Westropp, 0. 
J., in Lakshmajpjpa v. Bamava^ 12 Bom. H. 0. R. at p. 380. For the 
exception made by the Datt. Mim. see above, p. 913 ; Datt. Chand. I. 
28-30. 

(y) MS. 1614. See above, p. 909. 
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son is invalid/^ (a) and the Smritis prohibit the adoption 
of an onlysoni^^ (b) A man cannot give his only son in adop- 
tion and replace him by adopting another/^ (c) 

The adoption of an only son is invalid generally {d) in 
Bengal, (e) the prohibition extending to all clasess, Sildras 
inclusive. ( f ) An only son may be given as a dvyamushya- 
yana, but not on any other terms of filiation, (g) 

The adoption of an only son was similarly pronounced 
invalid in Behar, (h) 

{a) MSS. 1623, 1626. -The VivMa Chiiitdinam, asserting the 
general right of parents to sell, give, or desert a son, excepts the only 
son, who it says, relying on Vasishtha, must neither be given nor 
taken. Transl. p. 74. 

(6) MS. 1631. So the Mit. and the Datt. Miin. according to Coleb, 
2 Sr. H L. 88. He excepts a brother’s son taken as a dvyamushy^- 
yana, p. 107- See Datt. Mim. IL 38 5 IV. 1 ss. 

(c) MS. 1632. 

(d) E. Shuvishere Mull v. Ey* Dilraj Kotiwar, 2 C. S. D.A. R. 169. 

(e) R. Upendra Lai Eoy v. Sy- Ry. Prasannamayif 1 Beng. L. 
R. 221 A. C. J. ; S. C. 10 C. W. R. 347 ; Nilmadhab DabS v. Blswani- 
lhar Bass, 12 C. W. R. P. C. 29 ; S. C. 3 Beng. L. R. P. C. 27 ; S. 0. 
13 M. I. A. 85. 

(/) Manick Clmnder Dutt v. Bhnggohutty Dossee, I. L. R. 3 Calc. 
443; 2 Macn. U. L. 179. The adoption of an only son, it was said, 
is valid, but the giver and receiver incur sin {Sy. Joymouy Dosugg 
V. Sy. Sibosoondry Doesee, 1 Fult. 75; Tanjove Baja's case, 1 Str. Rep. 
126 ; Vishratri Baboorav v. Narrain Raw Kasee, 4 Morris 26), unless 
lie be given as a dvya mushy ayana. This however cannot be regard- 
ed as the Hindu law of Bengal or Benares., Dahee Dial et al v. 
Hwrhar Sing, 4 C. S. D. A R. 320 ; see Lakshmappa v. Ramava, 12 
Bom. H. C. R. at p. 393. Sec above, pp, 910, 911, for the cases in 
which the gift of an only son has been allowed. 

ig) Raja Shimisliere Mul v. Rame Dilraj Kocr, 2 C. S. D. A. K. 169. 

(h) Nmulmm v. Kashee Pande, 3 C. S. D. A. R. 232; 4 C. S. D. A. 
U. 70 ; 2 Macn, H. L, 179. See above, pp. 909 — 912. 

X31 u . > 



1042 


WTSffiSS FOS 


m, 


1 . 


In Madras however suehan adoption has been held valid;(a) 
and also in the North-^West Provinces* (6) The prin- 
ciple was applied in these cases of factum vahL (e) The 
S4stris in the N. W. Provinces held a different opinion ; 
they pronounced the adoption of an only or an eldest son 
invalid* (d) 

When two or more sons have been reduced to one by 
death or gift in adoption that one ranks as an only son. (e) 
The only surviving son caaatnot be given tbongh be be not 
the firstborn. 

The caste laws in Bombay are almost without exception 
opposed to the adoption of an only son. The only excep- 
tions allowed/ save in a few castes, are to provide a childless 
uncle with a son to inherit bis self-acquired property or to 
succeed to his vatan. In about six castes the adoption is 
allowed as a means of preserving the family property, an 
object substantially the same as in the preceding case. In 
only four or five castes is the adoption of an only son 
allowed at the discretion of the parties > and these are castes 
of no importance* {/) 

Among Sftdras of the Lingayat caste, an only son cannot 
be given in adoption. (g[) The husband^s authority is not to 
be presumed to such a gift by a widow. 

(a) Chmna Gatmdan v. Kttmara Oawnian, 1 Mad. K. C. R. 54. 

C&) See above, p, OlO. 

(c) Hanmaan Tiwari v. Chirai et alf I. L. R. 2 All. 164. 

(d) Vyavastha, Agra 1861. 

{e) 2 Macn. B. L. 178, Lakshmajyjxi^* case, 12 Bom. H. C. R. 
p. 381* 

.(/) Steele^ L. C. 365. 

f^) Somasekhara Rdfa Y. SuhJw J. L. K. 6* Bom. 624,^ re- 

ferring to Lakshmappa v. Bamava, 12 Bom. H. C. R. 364. At p. 909* 
Note (5) the case of Bayahai v. Bala Venkateshf 7 Bom. H. C. R. App. i. 
has been mentioned by mistake for Mhahabai v. Vitkobat lb* xxvi. 
as overruled by Somasekhara ^ 9 case, I. L. B. 6 Bom. 524. 
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There have been a few cases in which the adoption of an 
only son has ’ been recognized even in Bombay, (a) But 
these must now, it seems, be regarded as overruled, and the 
adoption as impossible save by an uncle, except by special 
caste custom, (b) A Sastri said — 

Caste custom will authorize the giving of an only son in 
adoption.^’ (c) And another answered — 

An only son cannot be given in adoption ; but there is 
no express provision for setting aside an adoption made 
with the due ceremonies.^’ (d) The Vyavah^ra Mayflkha 
and Viraniitrodaya,^’ the S4stri says on another occasion, 
forbid the adoption of an only son, but Nagoji Bhat’s treatise 
allows it in case of necessity.’’ (e) 

The doctrine of factum valet has, in some few instances, 
been supposed to give efficacy even in Bengal ( / ) to an 
adoption wholly condemned by the law of that Province. 
The adoption of an only son, though criminal, cannot 
perhaps be set aside, (fj) it was said. But the castes in 
Bombay set aside invalid adoptions, and where the transac- 
tion was essentially void the mere ceremony cannot make it 


(a) Abaji Dinkar v. Gungadhur fVasoodev, 3 Morris S. D. A. 11.420, 
423 ; R. Vyaiikatrav v. Jayaf?antrav, 4 Bom. H. C. R. 191 A. C. J. 

(b) Above, p. 909, 911 ; 1 Str. H. L. 85 ; 2 Macn. 179, 182, 195. 

(c) MS. 1620. above, p. 909. 

{d) MS. 1695. As to this see above, pp. 911, 912, and the observa- 
tions of Sir M. Westropp, 0. J., in L(ikshmapi)a*s case, 12 Bom. H. 
C. R. at p. 397. 

(e) MS. 1633. See above, p. 912. 

(/) Coleb. Dig. Bk. V. T. 273 Com. sub. init. ; above, pp. 909, 912. 

(^) Nundram et al v. Kasliee Pande et al, 3 C. S. D. A. R. 232; S. C. 
4 C. S. D. A. R. 70 ; 1 Str. H, L. 87. The effect of the case is given 
as stated in Chinna v, Ktimara Gaiindan, 1 M. H. 0. R. at p. 57, but 
the point was not really decided so as to support the decision in 
Fulton’s Reports, I. 75. 
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effectual* (<x) Sir M. Westropp, C.J., pointed out in Lakah- 
mapp(V8 case that there was no necessity to set aside that 
which was in itself essentially invalid, (b) If an only son 
cannot be given the affected gift of him is a mere pretence. 

The gift of an only son, even to a brother of his father, (r) 
has been condemned by some of the Sastris, as in the 
following answers, but the taking in this way of a dvyamu- 
shyayana does not seem to be really objectionable, (t?) 

" An only son cannot, it was said, be given in adoption 
to a brother.^^ (e) ^^Both the giving and taking of an only 
son of a brother are prohibited by the Sastras. The giving 
of an eldest is prohibited, but not the taking.’^ (/) 

In Madras it was at one time held that it was not lawful 
for a brother to adopt the only son of a brother in prefer- 
ence to his uncle’s son ; but in the sense that such an adoption 
involves both the giver and the receiver in sin, not that it is 
legally invalid, (f/) In other cases it has been said that — 

The adoption of an eldest or only son, though alien to the 
principles of Hindil law, is snstainable if made by a pater- 
nal uncle, (//) though not if made by another. He would 
generally be taken as a dvyamushyayana. 


(a) See Steele, L. C. 184; Coleb. in 2 Str. II. L. 178. 

(b) Above, pp. 911, 912. 

(c) Above, pp. 896, 913. 

(d) Above, p. 924 ; 1 Str. H. L. 86; 1 Macn. H. L. /I. 

(e) MS. 1677. 

(/) MS. 1684 ; 2 Str, H. L. 106, 107 ; comp. theDatt. Chand. Sec. 
I., paras. 27, 28. 

(ff) Arnachellum Pillay v. Jyasami Pillay^ 1 M, S. D. A . R. 154. 

(h) Perumal Nnykerv, PotteeammaLM. S. D. A. Dec. 1851, p. 234; 
Qocoolanund Boss v. Musst. Wooma Baee^lB Beng. L. R. 405; S. C. 23 
C. W. R. 340; Chinna Gaundnn v. Kumara Oaundatit 1 Mad. H. O. 
R. 54 (reviewing Perumal Nayker v. Potfeeammal), 
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A dvydmushyayana is not recognized in tbe present 
age, (a) according to the late Sadr Court of Madras. The 
legality of the dvy‘irnushyayana however has been recognized 
by the Judicial Committee, (b) and, as the cases show this 
form of adoption is not at all uncommon in some districts 
of the Bombay Presidency. The following are two in- 
stances — 

An agreement may be made at the time of adoption that 
the son shall represent both fathers, but without this he 
cannot succeed to his natural father^s property.” (c) 

If a Brahman adopts a boy of a different gotra the pre- 
sumption is that he has taken him as a dvyamushyayana.”{(i) 

The decisions seem to show that this kind of adoption: 
is generally legal, (e) Thus: — - 

The only son of a brother may be adopted in Maithila.(/) 

I 

The only son of a person may be adopted by another, on 
condition that he becomes a son of both of them, {g) It is 
presumed from such an adoption (li) that the son became a 
dvyaraushyayana. 


(a) Annmnala Aucliy v. Mungalmiy M. S. D. A. R. 1859, p. 81. 

{h) Sne above, p. 897, 914. 

(c) MS. 1692. 

(d) MS. 1675. A similar presumption arises where an only son or 
eldest son has been given to his uncle. Nilmadhab DasB v. Biswambhar 
Dass, 13 M. I. A. So, lOl. Sea Datt. Mirn. Sec. lY. 32. In Chinna 
Qanndaas case, 1 M. H- C. R. at p. 55, Scotland, C. J., refers to Sy. 
Joymony Dossee's case, Fult. 75, as establishing that a condition of 
double sonship will be presumed after adoption in every case, but 
that could not be so where a dvy&mushydyana is not admitted, see 
above p. 898. 

(e) See p. 1044, Kote (<;). 

I 

(f) 2 Macn. H. L. 197. The adoption was in the Kyitrima form. 
As to which see below, and 7 C. W. R. 700. 

{g) R. Shumshere Mull v. Ry. Dilraj Konwar, 2 C. S. D. A. R. 169. 

(h) Sy. Joymony Dossee v, Sy* Sibosoondry Dossee, 1 Fult. 75; 
Nilmadhab Dass v. Bistvamhhar Dass, 12 C. W. R. P. C. 29 ; 3Beng. L.- 
R. P. C. 27 ; S. C. 13 M. I. A. 85. The presumption extended to 
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3. 2.— EELATION OF SON TO BE ADOPTED TO HIS • 
FAMILY OF BIRTH—ELDEST SON. 

The grounds of distinction between the cases of the eldest 
son and the only son have been discussed in a preceding 
section, {a) The MitAksharA is distinctly opposed to the gift 
of an eldest equally as to that of an only son, (b) but the 
Dattaka Mimamsa (c) and Dattaka Chandrika, (d) though 
they prohibit the gift of an only son are silent as to the eldest 
son. This may be taken as a tacit allowance of the adoption 
of such a son on the principle frequently repeated that 
^'when there is no prohibition there is assent.^*(c) 

The Vyavahara Maydkha {/) assumes that the Mitakshari 
allows the legality while it asserts the sinfulness of the gift of 
an only or an eldest son. It then goes on to refute the sup- 
posed permission and maintain that neither an only son nor an 
eldest son can be given, (g) Now it is true no doubt that 
Vijhdnesvara in his disquisition on the nature of property (A) 
dwells on its secular character and the possibility of acquir- 
ing it without reference to the ceremonial rules provided for 
spiritual purposes, (i) But he does not admit that acquisi- 

cases other than those of adoption of a brother’s son tends to nullify 
the general rule, but an only son can properly be given only to his 
uncle as a dvjAmushyayaua. See above, pp. 896 ss. 

(a) Above, pp. 914, 915. 

(5) Mit. Chap. I. Sec. XI. paras. 11, 12. 

(c) Sec. IV. 

(d) Sec. I. 

(e) Datt. Chand. Sec. I. para. 32; Vyav. May. Chap. IV. Sec. V. 
para. 18 . 

(/) Chap. IV. Sec. V. paras. 4, 5, 

(g) Chap. IV. loc. cit. and para. 36. 

(A) Mit. Chap. I. Sec I. para. 8 ss. 

(t) Comp, the Sarasvati VilAsa, Sec. 472. And for the special 
character of religions gifts, Mit, Chap. I. Sec. VIII. para. 8. 
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tion without regard to the means produces property, (a) He 
regards what is unfit to be given as incapable of being taken 
by gift (h) and could not apparently, (c) any more than 
Nilkantha himself, hold the adoption of an eldest son 
valid, {d} The legal possibility of this adoption must rest 
on the absence of any distinct condemnation of it in the 
older sources of the law, and on the allowance, though a 
grudging allowance of it by custom, (e) and at least by 
implication in some writers of high authority. For the 
Bombay Presidency the matter may perhaps be considered 
closed by the recent case of K&Mb&i v. Tdtia, (/) which 
gave efiect to the adoption of an eldest son. 

In Bomlingappa^s case it was held that the adoption of 
an eldest son was invalid in the Southern Maratha Coun- 
(u) The Subordinate Judge, after consulting the Sastri, 
had found this adoption good, as being that of a nephew. 


(a) Loc. cit. para. 11. 

(i^) See above, p. 909. 2 Sfcr. H. L. 433 ; Colebrooke loc. cit, 
shows that the Smyiti Chandrika and the Madhaviya agree with the 
Mitaksharu in regarding a forbidden gift as invalid. Compare the 
passage quoted Vyav. May. Chap, IX. para. 3. 

(c) The sin, he says, is the parents* who give without necessity ; an 
only son or an eldest son is not to be given at all. See Mit. Chap. I, 
Sec. XI. paras. 11, 12. 

{d) The Viramitrodaya (TransL pp, 115, 117) is opposed to the 
gift of an only and of an eldest son j but says nothing of the allow- 
ance of either by Yijfiauesvara. 

(e) See Steele, L. C. 183, where the gift of the eldest is disapprov- 
ed, while the gift of the only son is forbidden. 

(/) I- h. R. 7 Bom. 225. It was ruled that the adoption of an 
eldest son was permissible though not approved, the authorities 
against such an adoption being much less numerous and em- 
phatic than those condemning the adoption of an only son. This 
was followed in Jamunabai v. Raychand, ib. 229 j see 2 ^5tr. H. 
L. 105. 

{ 9 ) See 12 Bom. H. C. B. at p. 3 
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and this seems to have been approved by the Sadr Court in 
a later case, (a) 

In Bengal an adoption of the oldest of several sons is 
allowable. (6) 

Where the adoption of an only son is allowed it follows 
a fortiori that an eldest son may be adopted, as in Madras, (c) 
In Bombay the opinions of the Sastris have not been 
uniform. Thus it was said ^^an adoptive son should not be 
the only or the eldest son of his father.^^ {d) The eldest 
surviving son must not be given in adoption.^^ (e) And again, 

the giving of an eldest son is a sin : some hold that an 
only son can neither bo given nor taken.^^ (/) But on the 
other hand — Though a man^s eldest son be dead, the next 
may be given in adoption.^^ {g) And the eldest of several 
sons may be given in adoption.” {Ji) In another case the 
Sdstri said the eldest son may be given in adoption to 
a widow.” (i) 

The case of Mhalsahai v. Vithoha, (j) upholding the gift 
by a widow of her eldest son, was dissented from by Sir 
M. Westropp, C. J., in Lakshmapjxi v. liamava, (k) The 
adoption of an eldest son is undoubtedly disapproved by 


(а) lb, pp. 387, 388. 

(б) Janokee Debea v. Gojpaul Acharjea ct al, I. L. R. 2. Calc. 385. 

(c) See above, p. 1042. 

(d) MS. 1672. 

(e) MS. 1647. 

{/) MS. 1682. 

(^) MS. 1685. 

(A) MS. 1621. 

{i) MS. 1612. 

(j) 7 Bom. H. C. R. xxvi. App, 

[k) 12 Bom. H. C. R. at p. 394. 
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Hindii law, {a) but all that it seems safe to say on the 
authorities is that the adoption of an eldest son is improper, 
not that it is invalid, (h) as is the adoption of an only 
son. (c) 

Even by those who object to the gift of an eldest son it 
is admitted that if a person has by his first wife a son, and 
by his second wife several sons, the eldest of the latter may 
be given or received in adoption, {d) It is also , recognized 
that the subsequent death of the elder son does not render 
invalid an adoption of a second son in the lifetime of the elder 
son. (e) 

3. 3.— RELATION OF- SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH—YOUNGEST SON. 

The Dakhan castes disapproved the gift of the youngest 
son out of three or more, (/) and a doubt seems sometimes 

(a) Nilmadhah Bass v. Biswambhar Dass, 12 0. W. R. P. C. 29 ; S.O. 
3 Beng. L. R. P. C. 25 ; S. C. 13 M. I. A. 85 ; Jughundoo Run Sing v. 
lladasham Narondro, C. S. D. A. R. for 1859, p. 1556. An eldest 
son cannot be given in adoption according to Mit. Chap. I. Sec. XI. 
p. 21 ; Coleb. 2 Str. H. L, 105. So Ellis, ib.^ who says some authorities 
make exceptions. The eldest son of a brother, however, may be 
adopted (1 Str. H. L. 85) as an adult. 

{b) Debee Biol et al v. Hurlior Singhs 4 C. S. D. A. R. 320; Veera- 
permal Pillay v, Narain Pillay, 1 Str. R. 91 ; Coleb. Dig. Bk. V. T. 
273 Com. ; Mit. Chap. I. Sec. XI. para, 12 ; 2 Str. H. L. 81, 105 ; Vyav. 
May. Chap. IV. Sec. V. para. 4. 

(c) Datt. Mim. Sec. lY. 1 ss. ; Datt. Chand, Sec. I. 29, Sec. III. 17 ; 
Steele, L. C. 183; 2 Macn. H. L. 182, 195; Macn. Cons. H. L. 126, 
146, 147 ; 2 Str. H. L. 105. 

The references show a general condemnation of the giving of an 
eldest son, but less decisive and unanimous than in th6 cose of an 
only son. 

(d) Veerapernial Pillay v. Narain Pillay y 1 Str. R. 91. 

(c) Musst, Bullabh Be v. Manee Bibiy 5 0. S. D. A. R. 50 ; Nilmadhah 
Bass V. Biswambhar Bass, 12. C. W. R. P. C. 29 ; S. C. 3. Beng. L. R» 
P. C. 27; S. C. 13 M. T. A. 85. 

(/) Steele, L. C. 183, 
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to have been felt as to the lawfulness of such a gift. It is 
not however condemned by any recognized authority. A 
S&stri^s response on a case submitted to him was The 
youngest sou may properly be given in adoption to a 
man of a different gotra. The Sastras forbid giving an 
eldest but not a youngest son.^^ (a) 


3. 4.— EELATION OF THE SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH— AMONGST SUDRAS. 

Although the gotra relation in its stricter sense does not 
sabsist amongst KMras, yet propinquity is recognized as 
giving rise to certain connexions and restrictions which coin- 
cide in a measure with those that prevail amongst the higher 
castes. (6) Through the gradual attraction and reception of 
the SMras within the Br4hminieal religious system (c) the 
relation of a son to his father has with many come to be re- 
garded as involving a position and duties analogous at least to 
those of the Brahman, {d) The father being thus concerned 
in the rites to be celebrated by his son (e) the same rules 
which guard against the loss of these benefits amongst 
the other classes ought equally or almost equally to operate 
amongst Sudras. (/) This may be thought to have been 
secured for Bombay by the most recent decision on the 
point. There is not in the books any ground for drawing 
any distinction between Sudras and other classes on 


(a) MS. 1677. In the Mankars^ case, 2 Borr. R. at p. 95, the 
S&stris say a father is bound to keep his eldest and youngest sons, but 
for the latter part of the rule no authority is cited. 

(5) Datt. Mtm. Sec. II. 80. 

(c) Above, p. 924. 

(d) See above, pp. 921, 922. 

(e) See Steele, L. C. 225. The Jains do not celebrate the kfiya 
ceremonies, and amongst them adoption must be referred to a differ- 
ent basis. See Steele, L. 0. 416; above, pp. 922. 

(/) See Steele, L. C. 418, 414. 
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the question of the legality of the adoption of an eldest or 
only son/' (a) ' The Sdstris hold the same view. Thus one 
replied ** an adoption of an only son (Lingdyat) must be set 
aside." (6) 

The adoption by a SAdra of an only son as a kart& putra 
is allowed by the Hindft law (c) in Bengal. A similar view 
was taken in Bombay by Sir 1^1. Sausse, 0. J., {d) but it was 
opposed to the opinion of the S^stri («) and has not been 
followed. 


(a) Per Sir M. Westropp, C. J., in Lakshma'p'pa v. Ramava, 12 
Bom. H. 0. R. at p. 390. 

(fe) MS. 1747. Sen above, pp. 886 — 888, 

(c) Maset, Tikdey v. Lalla Hiireelalf Subh. R. for 1864, p. 133. 
The term kartfi. putra is used as a synonym for kritrima putra. 

(d) Mhahahai v. Vithobat 7 Bom. H. C. R. xxvi. App. 

(e) “ In Maydkha, a Smriti (recollection) of (the sage) Vasishtha 
is thus (given) - 

‘ One, meaning perhaps an ** only” son, is neither to be given nor 
received.’ The meaning of this Smriti is written by the author of 
Mit&kshara thus : — ‘ The prohibition regardihg one (only) son applies 
only to the giver. Nevertheless this meaning of the author of the 
Mit^ksharfi. is not consistent with what is the plain meaning of the 
Smriti passage. Therefore, the giving of one (only) son seems to be 
prohibited. Now among 6(idras, if a mother gives her son, of age, 
to her brother to be adopted, there is no objection. So it is stated 
in Maytikha. May this be known to the Khud&vans (divine person- 
ages). 

Authorities. — Maydkhap. 107, line 7 : — ^One (only) son should 
neither be given nor received, (because) he saves persons.*' (The 
Sh&stra meaning.) ; One son should not be given and received, be- 
cause he saves his foreborn {i.e. predeceased.) [That is, by perform- 
ing their funeral rites, the Shr^ddhs at Gaya, &c., he conveys his 
foreborn upwards (to heaven) ]. 

** Mitdkshar^ Vyavah&rAdhyAya, leaf 54, side 1, line 3 : — * From 
the use, of poverty (it follows that) in prosperity (the son) should not 
be given.’ This prohibition is the giver’s (i. e, applies to him). 
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4.-FITNESS FOR ADOPTION AS AFFECTED BY 
PERSONAL QUALITIES- SEX. 

There is no instance in HindA law of an adoption of 
a daughter to inherit, (a) 

In the Dattaka Mirnamsa a section (VII.) is devoted to the 
attempt to establish the adoption of daughters as an insti- 
tution of the Hindu law. Great learning and ingenuity were 
expended on this effort, but it has failed to gain acceptance 
for the proposed doctrine. (6) The Vyavahara Mayilkha (c) 
rejects it, and no S'^tri has maintained it except as a possible 
variance justified by caste custom. As when one said — An 
adoption by a woman of a daughter given by her mother 
may be recognized if conformable to the caste rules/^ (d) 
The only custom allowing it is that of the dissolute women 
whose imitations of adoption have already been considered, (e) 

Meaning : Because it is said that in adverse time the son should be 
given, in the absence of adverse time (the son) should not be given. 
This prohibition applies to the giver. So tlie prohibition that one 
(only) son should not be given (also) applies to the giver alone. 

“ MayOkha^ p. 109, line 3 : — ‘ He who is married, and even he 
who has a child (or children), can become an adopted son.* Meaning : 
He who is married, or even ho who has a son, (can) become an 
adopted son. (From this there seems to bo no objection to a grown- 
up son being an adopted son.) 

“ Mayukha, page 102, line 4: — ‘Let the mother or father give.* 
Meaning : Either the mother or father should give the son to be 
adopted. 

“ MayAkha, page 105, line B: — ‘ A daughter’s son and a sister’s son 
should be given to a Sddra only.' Meaning : A daughter’s son and 
a sister’s son should be given to a ^Adra.’^ 

(a) Doe dem Hencover Bye et al v. llansrovcr Bye et al, East’s Hotes, 
Case 75. Daughters cannot be adopted, 2 Str. H. L. 217. Sec above,, 
p. 1015^ C. 2. 2, as to a quasi-adoption by a dancer. 

{b) See above, pp. 873, 932. 

(g) Chap. IV. Sec. V. para. 6. 

(r/) MS. 1681. 

(<?) Above, pp. 932, 933. 
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In Hencowers case (a) the pandit denied that the adoption 
of a daughter was consistent with the HindA law. Yet in 
another case the adoption of a niece in order that she might 
become the mother of a piitriM-putra was allowed, (b) The 
adoption, it was said, should be prior to marriage. This 
decision seems never to have been followed, and like Nanda 
Panditta^s doctrine stands outside the living law. (c) The 
validity of any such adoption of a daughter must rest on a 
special custom. 

The adoption of a sister, it was ruled, is illegal to the 
prejudice of legal heirs. (^^) 

A sister’s daughter, or her son, cannot become a putrika- 
putra. {e) The institution is in fact no longer recognized, (/) 
though in the case quoted below it was only questioned by 
the Judicial Committee whether the old rule of Hindil law 
still exists, namely, whether a daughter may be specially 
appointed to raise a sou, and the son of such daughter be 
preferred to more distant male relatives. If so, it was said, 
inasmuch as the rule breaks in upon general rules of suc- 
cession whenever an heir claims to succeed by virtue of that 
rule, he must bring himself very clearly within it. (g) 

4. 1.— FITNESS FOR ADOPTION— AGE 

The proper age of the son to be adopted is stated in 
widely different ways by different castes, (h) It is generally 

(a) Above, p. 1052 {a). 

(5) Nawab Ral v. Buggaivuttee Koowur, 6 C. S. D. A. R. 5. 

(c) 1 Macn. H. L. 102. 

{d) Toolooviya Shetty v. Coraga Sliellaty, M. S. D. A. R. 1848, p. 75. 
The adoption of a sister is wholly illegal; she could not have been 
begotten by the adoptive father without incest. 

(e) Nursing Narain v. Bhutton Lall, Sp. No. C. W. R. 194. 

(/) See above, pp. 886, 890, 894. 

(g) Thakoor Jibnath Singh v. The Court of Wards, 23 C. W. R. 409. 
For the law as now received, see above, pp. 886, 890, 896, 932; 1 
Macn. H. L. 102. 

(h) Steele, L. 0. 383. See above, p. 929. 
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agreed that the child ought to be young in order that he may 
become united by afiection to his adoptive parents, (a) but this 
is rather a maxim of prudence than of law. Some castes fix 
the limit of age at five years; many at twenty-five ; a few at 
fifty. The last indeed do not recognize a legal limit of mere 
age, though, with the others, they require that the adopted 
son should be younger than his adoptive father, (h) 

The proper age for adoption is not uniform even for the 
same district in every caste. A boy may generally be adopt- 
ed from the twelfth day after birth to his upanayana, which is 
eight years for Brahmans, eleven years for Kshatriyas, twelve 
for Vaisyas. Sftdras may be adopted till the sixteenth 
year, (c) This is however simply the age of majority 
according to Hindil law. The statement must be taken as 
rather of what is recognized as right than of what is 
obligatory. 

The native lawyers have written very elaborately on the 
subject of the boy’s age as connected with his Samsk^ras. 
These views are considered below, {d) In the North-West 
Provinces it was ruled conformably to the Dattaka MimSmsa, 
that adoption in the Dattaka form ought to be within six 
years of age of the adoptee, (e) In Bombay on the other 
hand a person of whatever age is eligible for adoption. (/ ) 
Even— 


(a) See above, p. 932. 

(h) Steele, L. 0. 182. 

(c) Ry. Sevagamy NacJiiar v. Heraniah Gurbah, 1 Mad. S. D. A. R. 
101. See 1 Mori. Dig. p. 22, Notes 8 and 9. The authorities quoted 
in 2 Macn. H L. 175, 178, give five years as the age within which a 
boy ought to be adopted. See Datt. Minx. Sec. IV. 32, 33, 43, and the 
Datt. Chand. Sec. II. 30, which gives eight years of age as the usual 
limit amongst BrAhmans. 

(d) Sub.-seo. 4. 7. 

{e) Th. Oomrao Singh v. TA. Maktab Koonwar, 2 Agra Rep. p. 103. 
(/) R. Vyankatrav v. Jayavantrav, 4 Bern. H. C. R. 191 A. C. J. ; 
Mhakahai v. Vithoba Khandappa. 7 Bom. H. C. R. App. xxvi. 



«c. m, s. IV, 4. 4.] IDENTITY OE DIFPEEBNCE OP FAMILY. lO^ 


** A man of 60 and having children, may be adopted if he 
has parents to give him away, but not otherwise.^^ (a) 

A fatherless person of 30 years of age, it was said, ^‘may 
be adopted with the consent of his mother or elder brother.’’ (b) 

4. 2.-JIJNIORITY OF ADOPTED SON TO ADOPTIVE 

FATHER. 

It has been noticed that the son adopted must be junior 
to the adoptive father. On an extension of the same princi- 
ple he should be junior to his adoptive mother, when she, 
as a widow, adopts him. (c) Thus the S&stri says generally. 

The adopted should be junior to the adopter.’’ (d) 

4. 3.— BIRTH DURING ADOPTIVE FATHER'S LIFE. 

The imitation of nature is not carried so far as to disqua- 
lify a boy who, from the time of his birth, could not have 
been begotten by a deceased adoptive father. When autho- 
rity to adopt is given to widow, she may adopt a boy not 
born at her husband’s death, (e) 

4. 4.— IDENTITY OR DIFFERENCE OF FAMILY OR GOTRA. 

This subject has been considered in the preceding Sec- 
tion. (/) When members of the lower castes are concerned, 
the term gotra” is used in a second intention, but though 
this part of the subject is rather obscure it would probably 


(a) MS. 1755. 

(b) MS. 1645. The competence of the elder brother to give in 
adoption is denied. See above, p. 930, and below, Sec. V . 

(c) Above, p. 884 ; Steele, L. C. 182, 184. 

(d) MS. 1673. 

(e) East's Notes, Case 10 j 2 Mori. Dig. p. 16. 

(/) Above, p. 928 ss, and Sub-sec. 2. 2. of the present Section. In 
the Jifankars* case, 2 Borr. at p. 95, the iSastris say that a brother s 
or a daughter's son may be adopted without any ceremonies but an 
oral gift and acceptance. 
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be held that the same degree of propinquity which makes 
mere age a matter of indifference in the higher castes has 
the same effect amongst Sudras. (a) Whether the absence 
of a true gotraship enables a SAdra to adopt indiscriminately 
any son younger than himself is a point that still awaits 
determination. The opinions of the Sastris would probably 
be opposed to such a license except on the ground of the 
SAdras being below the operation of the religious family 
law, but no obstacle or preference probably would be recog- 
nized by the Courts as arising from consanguinity — none 
that is of an obligatory character. In case of difference* of 
gotra the adoptee should be under five years of age; in case 
of identity the age of the adoptee is not restricted, (h) 


(а) See Datt. Mim, II. 5, 80. 

(б) Steele, L. C. 43. Extract from the Dharmaslndhu , — Who may 
or may not be adopted {see 12 Bom. H. C. R. 373) : — 

Amongst Brahmans the son of a uterine brother, because prefera- 
ble, is to be taken first. 

In his absence any Sagotra-Sapinda, or the son of a half-brother. 

In the absence of such, an Asagotra-Sapinda, one produced in the 
family of the maternal uncle or in that of the father’s sister, &c. 

In the absence of such, an Asapinda of the same gotra. 

In the absence of such, even an Asapinda of a different gotra. 

Of the Asagotra-Sapindas the sister’s son and the daughter’s son 
are prohibited.* * * Eat by a Sudra even a sister’s sou 

and a daughter’s son are receivable. * * # The adopter 

having adopted should perform the ceremonies commencing with the 
jAtakarma or those commencing with the chffdakarana for the boy 
adopted. This is the preferable doctrine ; but if a boy for whom they 
can be so performed is not procurable, then from amongst the Sago- 
tra-Sapindas, one whose upanayana ceremony has been performed, 
or even whose marriage has taken place, may become an adopted 
son ; but in the latter case, only if he has not produced a son. So it 
seems to me. If adoption is to be (=can be) made from amongst Asa- 
pinda-Sagotras only he whose upanAyana ceremony has been performed 
is to be (may be) taken. This appears also. As to a Bhinna-gotra 
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Difference of gotra makes it important that the Samskiraa 
should not have been performed in the family of birth. 
Identity of gotra makes this a matter of comparative indif- 
ference. (a) Hence the following opinions : — 

The person adopting may select whom he likes, without 
the assent of his relatives* If of a different gotra the boy 
should be adopted before tonsure.*^ (6) On the other hand — 

** A man of 50, and having children, may be adopted if of 
the gotra of the adoptive father* The latter should invite 
his kinsmen, but their assent is not essential.^' (c) 

A married sagotra may be adopted by a widow in the 
Dekhan. A gift made by the widow^ prior to the adoption, 
may be set aside by the adopted son, in this as in other 
cases* (d) 

Some decisions recognize that limitation of age becomes 
material if the adoptee is taken from a line of strangers, (a) 
agreeing with the Sastri, who says — 

(one of a different gotra), he whose upanS^yana has not been performed 
is alone to be received. Some authors, however, say that a Bhinna* 
gotra, whose upanayana has been performed, may also be received. 

(а) Above, p. 928. 

(б) MS. 1683. Before upauA/yana, 2 Str. H. L. 104. 

Colebrooke says : — “ See Mitaksh. on Inh. Chap. I. Sec. XI. 13 ; 

A difference of opinion prevails in regard to adoption of adults, or 
persons for whom certain ceremonies termed Sarpskara (marriage of 
l^iidras, and tonsure of the higher tribes) have been performed, the 
prevalent doctrine, in moat parts of India, being adverse to it. The 
objections are less forcible in the instance of a relation of the male 
side, than in the case of a stranger.” 2. Str. H. L. 109* 

(c) MS. 1634. See Sub-sec. 4. 9. 

(d) Nathajiv. Hari, 8 Bom. H. C. R. 67 A. C. J., quoting— (1) Raja 
Vyankatrdv Anandrdv Nimhdlkar v. Jayavanirdv bin Malhdrrdv 
Ranadive, 4 Bom. H. C. R. A. 0. J. 191 ; (2) Rakkmdbdi v. Rddhdbdi, 
6 Bom H. C. R. A. C. J. 181; (3) Steele, pp. 44, 182; (4) Banee 
Kisken v. Raj Oodwunt Singh et al, 3 C. S. D. A* R. 228 ; (6) Bamundoie 
Mookerjea et al v. Musst, Tarinee, 7 M. I. A. 169. 

(e) Verapermal Pillay v. Narrain Pillay, 1 Str. R. 91. 

138 n 
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The adoption of a boy of eight years old, belonging to 
another gotra, and whose chaul and munj have been per- 
formed, is invalid,^^ (a) but this rigour cannot probably be 
maintained in the present day. (b) 

4. 5.— BODILY QUALITIES. 

The same qualities are required in an adopted son as in a 
son who is to inherit. Thus leprosy (a) or congenital blind- 
ness would disqualify, as making it impossible that the 
sufferer should discharge the ceremonial obligations of a son 
to his ancestors, (d) 

4. 6.-MENTAL QUALITIES. 

Idiotcy or insanity disqualifying for inheritance disquali- 
fies for adoption also, (e) and for the same reason. Cases 
are wanting, as in practice no one seeks to adopt a boy 
known to be disqualified. When the boy has reached a 
stage of intelligence his own assent must be obtained, which 
at an earlier stage may be replaced by that of his pa-> 
rents. (/) Sadrisam, (^) properly understood, includes a 
kindly feeling between the adoptive father and son, and a 
disposition to obedience on the part of the latter not amena- 
ble to strict legal rules, (k) 

4. 7.-~RELIGIOUS AND CEREMONIAL QUALITIES. 

Great differences of opinion are found amongst the authori- 
ties as to the precise stage of progress in the Samskaras or 
family sacra at which a boy becomes indissolubly united to 


(а) MS. 1629. 

(б) See below. Sub-sec, 4. 7. 

(c) A cripple. Steele, L. C. 184. 

(d) See above, p. 675 ss. 

(e) See above, p. 580 ss; Steele, L. C. 184. 
(/) Above, p. 931; Datt. Mlm. Sec. IV. 47. 
(p) Above, p. 928. 

{h) Steele, L. C. 182. 
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his family of birth, (a) Some maintain that a severance may 
be made at any stage such as to fit the subject for initiation 
in another family. (6) The Dattaka MJmdmsa seems to allow 
adoption after tonsure to six years of age. (c) The Dattaka 
Chandrika gives eight years of age as the limit of age of a 
tonsured boy. {d) But both seem to allow a dissolution of 
the filial bond even after initiation by a repetition of the 
ceremony of initiation, (e) The VyavahS.ra Mayiikha expressly 
allows the adoption of a married man, (/) though marriage 
is the limit set forth by other authorities as that at which 
adoption even of a Shdra becomes impossible. It concurs 
with the Dattaka Chandrika in doubting the genuineness of 
a passage on which the limitation to five years of age is 
founded. Sutherland, in his Synopsis, gives it as the most 
general and consistent rule that ^ any person on whom the 
adopter may legally perform the upanayana rite (^) is capable 
of being aflSliated as a dattaka son/ ( h) Macnaghten states 
very decidedly that no adoption is possible after the upana- 
yana has united a boy to his family by a second birth. ( i) 

The Nirnaya Sindhu, which is frequently followed by the 
Sastris, calls that son anitya datta, who before adoption has 
proceeded in the Samsk&ras even so far as ton8u^*e, but 
on this point the people have rather taken the Samskdra- 
kaustubha for their guide, which allows adoption after ini- 
tiation, as the Vyavahdra Maydkba allows it after marriage. ( j ) 

(а) As to these, spx the Note Coleb. Dig. Bk. V. T. 134; Datt. Mini. 
IV. 23 ; and Manu. II. 27 — 68. 

(б) Above, p. 928 ss. 

(c) Datt, Mim. Sec. lY. 48 — 54. 

id) Datt. Chand. Sec. II. 30. 

(e) Datt. Chand. Sec. II. 25 — 28; Datt. Mitn. Sec. IV. 51, 52. 

( f) Vyav. May. Chap. IV. Sec. V. para. 19. 

Investiture with the sacred thread. 

{h) Suth. Synops. Head II. od fin. See Notes XI. and XTI. to the 
same. 

(i) 1 Macn. H. L. 73. 

ij) See above, p. 896. 
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The authorities being so obscure and inconsistent the 
guidance afforded by custom and by the S&stris becomes 
of peculiar importance. Here again however there are consi- 
derable differences, the caste rules being much more indul- 
gent than the learned Brdhmans. 

✓ 

In the opinion of the Sastri the adopted boy should be 
under five years old, and his chuda (a) and other sacraments 
should be performed assigning him the adoptive father^s 
gotra/^ (6) Some of the native authorities moreover and 
several decisions allow that the effect of tonsure as barring 
adoption (c) may be undone by an appropriate sacrifice 
even in the case of an only son. But on the other hand 
however much the age of adoptee may be above five years, 
his adoption will be valid if tonsure was not performed in 
the natural family, (d) 

Connexion in gotra makes a new initiation unimportant, 
and thus the adoption of (1) asagotra, (2) or of one descended 
directly from a common male ancestor, (3) or of a near re- 
lative of adopter on the paternal side is good, though he is 

(a) Tonsure. 

(b) MS. 1673. See above, p. 929. 

(c) Sy, Joymony Dossee v. Sy. Sibosoondry J)o8«ec, 1 Fult* 75, 
28th March 1837 ; 1 Macn. H. L. 72 ss. ; 1 Colob. Dig. Bk. V. T. 
182, 183, 273; Macn. Con. H. L, 141, 146, 192, 205; 1 Str. H. L. 
91 ; 2 Str. H. L. 87, where the Sastri gives the upanayana, or mar- 
riage as the limit beyond which a transfer to another family be- 
comes impossible. The caste laws do not in Bombay make ton- 
sure a limitation, though they, in some cases, give this effect to 
investiture and marriage, Steele, h. C. 182. Even as to these the 
practice is lax, See Sub-seo. 4. 9. 

(d) Veerapermal Pillay v. Narain Pillay, 1 Str. R. 91 ; Musst. DuU 
labh Dai v, Manee Bibi, 6 C. S. D. A.R. 50 ; see Datt. Chand. Sec. II. 20— 
33 ; Datt. Mim. Sec. IV. 22—54, and the notes to the preceding case. 

2 Str* H. L. 128 Ellis says that a boy adopted after tonsure 
becomes an anitya datta, whose sou belongs to the original family of 
bis father. Colebrooke says the son belongs to the family of his 
Other's munj (investiture). 
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above five years in age and tonsure has been performed in his 
natural family, (a) 

4. 8.— INVESTITURE WITH THE SACRED THREAD. 

A boy ought to be adopted before the performance of his 
munj, (6) or investiture with the sacred thread, (c) accord- 
ing to the law of some few castes. The others do not appear 
to make a point of this. In many of course there is no 
upanayana ceremony ; the fullest initiation of which a youth 
is capable is obtained by marriage, which in such castes takes 
the place to some extent of the investiture, (d) The re- 
striction however must in either case be understood as 
subsisting only as between strangers by family and gotra. 
Amongst persons nearly connected there is no barrier 
raised to adoption by final dedication to the same family 
or gentile divinities, (e) 

(a) Tanjore Raja's c&set 1 Str. R. 126; Veerapermal Pillayy, Narrain 
Fillay, 1 Str. R. 91. 

(h) See above, p. 928 ss ; and 4. 8. 

(c) Steele, L, C. 182, 383.' For the proper ages of investiture see 
Datt. Chand. Sec. II. 31, Note. 

{d) Datt. Chand. Sec. II. 29, 32; Coleb. Dig. Bk. V. T. 121 Comm. 

(e) EMractfrom the Samskdrakaustubha (see 12 Bom. H. C. R. 
374) : — One may be adopted as ason whether the Samskaras commenc- 
ing with tonsure have taken place or not, and whether he has passed 
his fifth year or not. As to the doctrine ‘ one whoso Samskdras have 
not taken place is alone to be adopted,’ and ^ who has not completed 
his fifth year is alone to be adopted,’ founded upon the K Alik A PurAu&> 
that is wrong ; because some say the passages are not genuine, aS they 
are not to be found in many copies of the KalikA PurAna ; and others say 
that, even if they be genuine, the first three shlokas have reference 
to Asagotra adoption ; that, therefore, the last shloka also must be 
taken to have reference to the same subject ; and that hence the rule 
does not apply to a Sagotra adoption ; and they lay down that even 
a married (man) may be adopted. But the truth is, that even in the 
case of Asagotras a general prohibition (or non -recognition) of adop- 
tion after the Samskdras ending with the upanAyana have been per- 
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It has indeed been said that there is not in strictness any 
authority for the adoption of a boy whose munj or npan^yana 
has been performed, (a) And also that — 

boy (Br&hman) cannot be adopted after his raunj. 
The forn? of adoption gone through confers no right of heir- 
ship on him/^ (b) 

In other cases the S&stris ansvyered — 

boy of a different gotra should not be married or have 
been invested with the thread/^ (c) 

A boy adopted fronj another gotra should be taken before 
his thread investiture and marriage. In the same gotra this 
is not essential. In the former case the adopted acquires no 
rights of inheritance.^^ (d) A boy whose upanflyana had been 
performed would in Madras become but temporarily attached 
to the adoptive family, (e) In Bombay on the other hand 

formed is not possible upon the strength of the Pur&na passages, be- 
cause the authority of the Vedas to overrule contrary passages from 
the Smfitis (and Purauas) is well established by the rule of commen- 
tators to determine the relative authority of texts, and the above 
passages of the Pur&nA are in opposition to the Bahvricha BrAhmana. 
Thus it is indisputable that the expression * the son given and the 
rest’ includes ‘ the son made and the rest.’ Hence it follows that one 
on whom the Samsk&ras have been performed in his natural family can- 
not become a self -given son either. But in theBrdhmana it is plainly 
stated that Shunashepa himself became the son of VishvAmitra, and 
it is not to be supposed his upan^yana had not been performed in his 
natural family.” 

(«) P. Verikateeaiya v. M, Venkata Chdrlu et aZ, 3 Mad. H. 0. R. 28. 

(6) MS. 1751. See above, pp.. 898, 899. 

(c) MS. 1616. The question was as to son of father’s brother’s 
daughter’s son, who would be unfit for adoption on account of his 
mother’s consanguinity with the adoptive father according to the 
stricter rules as to the prohibited degrees. See above, p. 937. 

(d) MS. 1615. 

(e) P. Venkaiesaiya v. M. Venlcata Chdrlu^ 3 Mad. H. C. R. 28; 1 Str, 
H. L. 88, 89, 90. The anitya datta, whose son returns to the family 
of the father’s original gotra is nowhere recognized by the Bombay 
SAstris, see above, p. 899. 
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the adoption by a Brdhman of a boy of a different gotra, whose 
munj had been' performed^ was pronounced quite legal and 
effectual; (a)anda similar answer was grounded on an in- 
stance of such an adoption said to be given in the Veda. (6) 

In Lakshmappa v. Ramava (c) it is laid down by Nana- 
bhaiHaridas, J., consistently with the replies just quoted, that 
the performance of the chudakarana (d) and the upanayana(£j) 
in the family of his birth does not disqualify even a Brahman 
for adoption, as the effect of these ceremonies may be 
annulled. 

In Bengal the adoption of a boy, eight years old, was 
held to prevail over a daughter's claim to inheritance, the boy 
not having been initiated in the natural father's family. (/) 
But a contrary rule would prevail where even the chMa had 
been performed. 

The father of a boy after agreeing to give him in adop- 
tion performed his tonsure under his own family name* 
Afterwards the adoption was carried out and the ho mam 
performed. The Pandit pronounced such an adoption 
invalid, (g) 

4. 9.— FITNESS FOR ADOPTION—AS AFFECTED BY 

MARRIAGE. 

Strange {h) gives marriage in the fourth class as a cere- 
mony after which adoption becomes impossible. This is 


(а) MS. 1719. 

(б) MS. 1717. The reference is to the story of Sanahsepa (above, 
p. 896) on which the SamskArakaustubha founds the doctrine here 
followed by the SAstri. 

(c) 12 Bom. H. C. B. at p. 370. 

(d) Tonsure. 

(e) Investiture, 

(/) Keerut Nuraenv . Musst, Bhobinsree, 1 C.S, D. A. R. 161 ; Sreene- 
vaasien v. Sashyummal, M. S. D. A. Dec. 1859, p. 118 ; see I Str. H. L. 

,90. 

(g) 2 Maon. H. L. 181. 

(A) 1 Str. H. L. 91. 
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confirmed by a Madras S&stri, (a) and the same appears to 

have been the opinion of Jagann&tha. {b) 

/ 

" The Poona S&stris do not however recognize the necessity 
that adoption should precede munj and marriage. The 
passage so interpreting the law is said by the author of the 
MayAkha to be an interpolation.^^ (c) It is only the question 
of marriage that could be raised in the majority of cases, as 
for Sftdras there is no other (initiatory) ceremony but 
marriage, (d) Thus it was answered : — 

The son of a sister-in-law may be adopted by a Brah- 
man. But a married man of the same gotra only can be 
adopted. (e) 

This condition being satisfied the adoption of a married 
man is admissible, though of the mature age of 45 years, 
and though he has a family, and his natural father prohibited 
adoption. (/) 

ia) 2 Str. H. L. 87. 

{h) Coleb. Dig. Bk. V, T. 183, 273 Comm. ** The investiture 

and other ceremonies concern men of the twice-born 

.classes : marriage is the only sacrament for a man of the servile 
class. ” Coleb. Dig. Bk. V. T. 121 Comm. “ A man of the servile 
class universally obtains marriage as his only sacrament (Samskara)** 
Ib, T. 122. 

(c) Steele, L. C. 44. See above, p, 929. 

(d) Sy. Joymony Dossee v. Sy. Sibosoondry Dossee, 1 Pult. 75. 

(e) MSS. 1642, 1643. 

(/) Sree Brljbhookunjee Maliaraj v. Sree Gokolootsaojee Maharajt 
1 Borr. 181, 202 (2nd Edn.) ; Lakshmappa v. Ramava et al^ 12 Bom. H. 
0. R. 364 ; Vyav. May. Chap. IV. Sec. V. 19. The SA-stris in reply to a 
question put to them said : — In the commencement of the Shastr ib is 
written, A woman who has lost her husband must obtain the sanction 
of her father previous to adopting a son, and if she have no father 
then that'of the caste. Again it is written, that a woman who has 
reached years of discretion may of herself perform religious duties. 
So she may adopt a son without permission, if none of the caste are 
at the time to be found. It is also stated that a boy under five 
years of age should be adopted in order that he may be brought up in 
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The more recent decisions also say that the adoption of a 
married boy is admissible, if he is a sagotra, though he has 
children, amongst Sudras. (a) And generally it may be said 
that by the law of Bombay the adoption of a married SAdra 
is not invalid, (&) as in Lahshmappa v. Ramava, (c) it is 
ruled that a married sagotra may be adopted, sagotra mean- 
ing one in a relation of natural propinquity. 

Whether upanayana and marriage in the natural family 
are a bar to adoption in another family among Brahmans, 
was a question raised in the case referred to below, {d) 
The Court refused to consider it, holding the defendant 
bound by estoppel from disputing the adoption as he had 
taken part in the ceremony. Elsewhere than in the Bombay 
Presidency a married man does not seem to be eligible for 
adoption, even amongst the lower castes. Thus in Bengal 
the adoption of a Sddra, if otherwise eligible, is permissible 
at any age prior to marriage, (e) not after it. 


the religious tenets of his adoptive father. This relates to cases where 
no relationship subsists, but when a relation is to be adopted, no 
obstacle exists on account of his being of mature age, married, and 
having a family, provided he possess common ability, and is be- 
loved by the person who adopts him. However, if the father of the 
person to bo adopted be seriously averse to it, declaring that his son 
shall not be given in adoption, the ceremony cannot bo performed? 
since the Shastr ordains that the free consent of the father is neces- 
sary to the adoption of his son by another person. 

(а) Nathaji v. Hari, 8 Bom. H. C. R. 67 A. 0. J. ; Lakahmappa v. 
Ramava, Bom. H. C. J. F. for 1875, p. 394 ; Vyav. May. Chap. IV . 
Sec. V. 19. 

(б) Lakshmappa v. Ramava, Bora. H. C. J. F. for 1876, p. 394; 
Mhalsabai v. Vithoba Khandappa, 7 Bom. H. 0. E. Appx, xxvi. 

(c) 12 Bom. H. 0. R. at pp. 372, 373. 

{d) Saddshiv Moreshwar v. Hari Moreshwar, 11 Bom. H. 0. R. 190. 

(e) Ry, Niiradaye v. Bholanath Doss, Beng. S. D. A. R« 186^ p- 563, 

114 H 
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In Madras too the adoption of a married boy is illegal, (a) 
It is illegal though the adopted is a Sftdra (28 years old.) (b) 

4. 11.— FITNESS FOR ADOPTION— PLACE IN CASTE OF 

THE ADOPTED SON. 

According to the customary law of the Dekhan exclusion 
from caste annuls an adoption, (c) It must a fortiori pre- 
vent it, as no benefit, or at least not the benefit chiefly re- 
garded, can be had from an outcaste son. 

5.— FITNESS FOR ADOPTION— IN CASE OF ANOMALOUS 

ADOPTIONS. 

In the case of an adoption anomalous, as made by a mother 
instead of a widow, if such an adoption can be allowed, no 
variance, so far as is known, arises in the choice of the boy 
to be adopted. The dvyamushyayana has been considered 
under the head of an Only son^^ and of Relation through 
the natural father.^^ {d) As the connexion of a dvyamush- 
yayana with his own family is not severed there is no 
fulness of the filial relation between him and his quasi-adop- 
tive father ; consequently the restrictions arising from ideal 
physical relations between the adoptive parents and the 
real ones do not apply to this case. In practice, however, the 
adoption of a sister^s or a daughter's son as a dvyamushya- 
yana is not known to occur. Where the adoption is allowed 
at all it is allowed in the fullest sense, (e) 

We have above seen one instance (f) in which a reminis- 
cence of the ancient institution of the putrika putra seems 

(a) Ey. Sevagamy Nachiar v. Jlcranlah Gwrlah, 1 M. S. D. A, R. 101. 
{h) Virakiimara Served y. Gopalu Servai, M. S. D. A. R. 180*1, p. 147. 

(c) Steele, L. C. 185; comp, above, pp. 944, 946. 

(d) See pp. 897 as, 1023, 1040. 

(o) Above, p. 887. 

(/) p. 1030. 
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to have been preserved in practice though opposed to the 
law of to-day. (a) In such a case should the practice be 
authorized by caste custom^ there can be no room for choice 
of the son. (6) 

According to ilsage in Malabar, adoption is necessary 
among the Chetty caste, to constitute the sons of daughters 
lawful heirs on failure of sons, (c) 

6.— FITNESS FOR ADOPTION— IN CASE OF QUASI- 
ADOPTIONS. 

As the kritrima form of adoption ((?) is not recognized in 
Bombay no extended notice of it is called for in the present 
connexion. No restriction seemS to bo placed on the 
choice of the son (e) adopted by a man or a woman. He 
must expressly consent to the adoption, and he contracts no 
family relation with the cognates of the adoptive father or 
motlier. (/) This is adoption with all the original signi- 
ficance taken out if it, as in the last stages of the Roman law, 
or rather perhaps an inartistic inclusion within the law of 
adoption of an aboriginal local custom which could not be 
moulded exactly to the Bnihminical scheme. ((/) 

(a) Above, pp. 877, 88G. 

(h) The putrika putra who in some lists (Yajuavalkya, Dcvala) 
stands second, lias no place in Mann’s list. This some explain by say- 
ing that he stands on exactly the same footing as an aurasa. By a 
laxity of expression the daughter herself might bo called putrika 
putra, and being appointed by her father might perform his obsequies. 
Snth. in 2 Str. H. L. 199. Sec above, pp. 877, 885, 888, 894. 

(c) 1 Mad. S. D. A. R. 157. 

(d) See above, p. 894. 

(c) Ooman Dutt v. Kunliia Singh, 3 0. S. D. A, R. 144, is discre- 
dited by the observations in Bvinfiati Unia Dey’ds case, L. R. 5 I. A. at 
pp. 51, 52. 

(/) 1 Maon. H. L. 75, 76. Hence the adoption of an only son gene- 
rally disallowed is lawful where the kritima adoption is recognized. 
MussU Tikdey v. Lalla HuTylal, C. W. R- Sp. No. p. 133. 

(< 7 ) See above, pp. 155, 869, 879 Note (e), 888. 
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In the natural adoptions in use amongst the tribes in 
Gujar^th (^) which from the orthodox HindA stand-point 
must be regarded as mere quasi-adoptions, no restriction is 
known to exist on the choice of the boy. Nor is it known 
that a girl is recognized as a fit subject for adoption. (6) The 
son of a near relative, male or female, is taken as the foster 
son (pSlak putra) with such doubtful rights as have alrea^ 
been described. 

The adoption of her own brother's daughter by a widow, 
governed by the MitaksharA, can be regarded only as an 
adoption in the popular not in the legal sense, (c) 

A man cannot be adopted into a family governed by 
Alya Santana law. (d) 

Adoption amongst Kalavantins is to be governed entirely 
by the custom of the class. The Sastra gives no rules.^^ (e) 
So far as an adoption can be recognized at all it seems to be 
a matter of the freest choice, as in the following case : — 

A dancing woman brought up a son of her servant as her 
own. On her death his daughter was pnt into her place to 
draw the temple allowance. The Sastri declared the foster 
son heir by caste custom, not his daughter, (/) 

(a) Above, p. 925. 

(5) A foster-daughter is mentioned above, p. 464 Q. 1 ; but she is 
not recognized as a subject of any right of inheritance. The Guja- 
r&th castes who admit a foster-son do not’allow him to be replaced 
by a daughter. 

(c) Musst ThaTcoor Dayhee v. Rai Balack Ram, 10 C. W. R. 3 P. C. 
See above, p. 933. 

(d) Munda CheUy v. Timmaju Hensu, 1 Mad. H. 0. R. 381 Note. 

(e) The case was one of a sister^s son’s son adopted by a Kalav&ntin. 
MS. 1651. As to the pftlak kanya of a dancer, see above, pp. 926, 1015, 

(f) MS. 1707: 
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SECTION V. 

THE CAPACITY TO GIVE IN ADOPTION AND THE 
CIRCUMSTANCES UNDER WHICH IT MAY BE 

EXERCISED. 

THE CAPACITY LIMITED TO THE PARENTS. 

It is plain that from the religious point of view the gift 
of a son in adoption ought not to be made without the con- 
currence of both his natural parents. ( a ) Besides his first duty 
to his father, the son owes ceremonial services to his mother 
and her father, (b) Even a step-mother shares the benefit 
of his sacrifices. In the sphere of positive law the natural 
connexion between the mother and her son has not been 
able to contend against the authority of the husband and 
father. The sources of the Hindu law give, in some places, 
a rather uncertain sound, but tho general result is that the 
mother has no real control over a proposed gift by her hus- 
band, and can herself act alone in giving away a son during 
her husband^s life only on a real or assumed permission from 
him. This will be evident from the following examination 
of the authorities. 

It will bo seen too that the capacity of the widow to give 
in adoption without an authority from her husband is more 
generally recognized than her capacity to take in adoption, 
though oven in giving she has not an unlimited right. The 
principal text is in Vasishtha, but with slight variances it is 
found in other Smiitis. 

The father and mother may give, sell, or abandon their 
son. But an only son is not to be given or received, as he 
must continue the line of his ancestors. And a woman shall 

(a) Above, p. 910. Datt. Mim. Sec. IV. 14, 15. 

(h) The subordinate character of the Sraddhas celebrated for a 
mother and her ancestors may be seen from the discussion. Datt. 
Chand. I. 24. See also Datt. Mim. II. 72, Note. 
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neither give nor receive a son except with her husband^s 
permission/^ — Vasishtha XV., 2 — 5. (a) 

TheDattaka Mimamsasays : — ^^The capacity to give consists 
in having a plurality of sons, and the assent of the wife^^ and 
so forth, (h) But the most perfect gift, from the religious 
point of view, must here have been intended, not one legally 
suflBcient. At another place in the same work (c) it is laid 
down that the husband singly even, and independent of 
his wife, is competent to give a son, for in the two passages 
cited (^d) the father is mentioned singly and unassociated 
with the mother.^^ The reason rests in part on a gramma- 
tical subtlety which it is hard to appreciate, both father and 
mother being mentioned apparently without any intention to 
assign a superiority to either ; (e) but reliance is placed also on 
the greater part of a father in his son, ( /) and on the gener- 
ally subordinate place of the wife. Whatever may be thought 
of the reasoning the conclusion is perfectly clear. The 
Dattaka Mimamsa however allows the gift as it allows the 
acceptance of a son by a wife under a delegation from her 
husband still living, (g) When he is dead his authority or 
assent can no longer be had, and an adoption is impossible, 
but the widow may give away her son under the authority 


(a) Amongst the Saxons the right of a father to sell his children was 
recognized, and it continued for some time after they had embraced 
Christianity.— Kemble’s Saxons in England, vol. I. p. 1. 

The passages in the Smritis coupling gift with sale and limiting 
both to a time of distress point back to a stage at which the doctrine 
of adoption had not been developed to anything like the extent which 
now makes it so important. See above, p. 876 ; Celeb. Dig. Bk. II. 
Ch. lY. T. 7. 

(b) Sec. V. 14. 

(c) Sec. lY. 13. 

(d) i.e. Mann IX, 168 ; Yajiiavalkya II. 130. 

(e) Yasishtha does subordinate the mother as shown above. 

(/) Above, p. 885. 

ig) Datt. Mim. Sec. I. 16, 17, 18. 
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of the Smriti, which says : The father or the mother (both) 
may give/^ (a) While the husbaad is alive she must not 
give without his assent ; when he is dead she may use her 
discretion in the exigencies which would warrant a gift by 
the father. 

The Dattaka Chandrika, after quoting Manu and Atri to 
the effect that a man destitute of male offspring may adopt a 
son, (h) cifcee the familiar text of Vasishtha, Let not a wo- 
man either give or receive a son in adoption unless with the 
assent of her husband.’^ (c) Hence he gathers that with 
this assent a woman may adopt. The case of adoption by 
a widow is not specifically dealt with, but a woman may give 
in adoption ‘‘ with her husband^s sanction if ho be alive, or 
even without it if ho be dead, or have emigrated or entered 
a religious order. {d) The author construes the passage 
of Yajilavalkya in its natural sense as giving authority to 
father and mother alike, (e) a construction which obviously 
involves the competence of a widow to adopt also without 
special authority for the purpose from her deceased husband. 

The Mitakshara limits the motheris authority to give 
thus:— (/) 

^^He who is given by his mother with her husband^s con- 
sent, while her husband is absent or after her husband’s 
decease, or who is given by his father, or by both, being of 
the same class with the person to whom he is given, becomes 
his given son (dattaka). So Manu declares.” Balambhat’s 
commentary adds incapable to absent,” and without 
his assent ” to decease,” conformably to a general tendency 
to favour females found in this author. If the mother is 

(a) Datt. Mim. See. IV. 10, 11, 12. 

{b) Sec. I. 3. 

(c) Sec. 1. 7. 

(d) Sec. I. 31. 

{e) Sec. I. 32. 

(/) Mit. Chap. 1. Sec. XL para. 9. 
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present her assent is deemed as necessary it would seeiii as 
the father’s, (a) Caste custom, however, though it re- 
cognizes the mother’s assent as desirable, does not regard it 
as indispensable, (&) 

The Vyavahdra Mayftkha, (c) referring to Manu, says that 
where both parents are* alive the gift ought to be made by 
both, if the father be dead by the mother, if the mother be 
even absent by the father- The ceremonial proscribed in 
the same work (d) presupposes that the giver and receiver are 
both males. Vasishtha however is quoted as authorizing a 
woman’s gift or acceptance of a son with the assent of her 
husband, {e) and the necessity of assent being limited by 
inference to the woman under coverture, it is said that the 
widow’s authority is unrestricted. (/) The author had tho 
taking of a boy in adoption more immediately in view, {(j) 
but his argument applies with at least equal force to giving. 

The Viramitrodaya {h) says the mother may give with her 
husband’s assent, the father on his own authority. It relies, 
like the other treatises, on Vasishtha, and maintains, con- 
trary to the Dattaka Mimamsa and other works, not only that 
the assent of a living husband is unnecessary, but that no 
assent at all is necessary for a widow adopting. As to the 
giving of a son the Viramitrodaya is not explicit, and tho 
reason given for allowing an adoption without the husband’s 
assent, that otherwise his spiritual interest may suffer, does 
not apply to the gift of a son. When however there is no 

(а) See Colebrooke’s Note, ad loc, 

(б) Steele, L. C. 183. 

(c) Chap. IV. Sec. V. para. 1. 

(d) Para. 8, 37 ss. 

(e) Para. 16. 

(/) Para. 18. 

(^) See para. 36. 

(/i) Transl, p. 115. 
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danger to these the widow^s authority to give seems to be 
placed on the same level as her power to take ; it is subject 
only in case of her dependence to the approval of the near 
relatives. 

Questions relating to the capacity to give in adoption have 
naturally been far less frequent than those relating to the 
power to adopt. By a gift in adoption no one in the family 
of the child given loses any thing, while the introduction of 
a child often takes away a succession or an estate from him 
who holds or expects it. The following responses show that 
a gift by the parents is essential to adoption but without 
drawing any distinction amongst. the several cases of gift by 
the husband, the wife, and the widow. 

“ A boy cannot be given in adoption by any one except 
his parents.’^ (a) 

The father or mother should give a boy in adoption.” {h) 

The decisions of the Courts are to the same effect. No one 
but the natural father or mother can give in adoption, (c) 
The grandfather for instance, (d) or the brother, has not the 
requisite authority, (e) 

An orphan cannot bo adopted because there are no parents 
to make the requisite ceremonial gift. (/) This principle 
excludes the svyamdatta or self-given, (g) 

(a) MS, 1043, 

{b) MS. 1675. 

(c) Lakslmiappa v. Ramava, 12 Bom. H. C. B*. at p. 376, and cases 
there quoted. 

(d) The Collector of Surat v. Dhirsingji Vagliboji^ 10 Bom. II; C. R. 
235. 

(e) Baslieitia 2 )pa v. Sliivalingappa, 10 Bom. H. C. R. at pp. 271,272* 

(jf) Balvantrao v. Bayabai, 6 Bom. H. C. R. 83 O. 0. J. ; Bashettiap- 

pa V. Shivalingappa, 10 Bom. H. 0. R. 268. 

(g) So Vee 7 'apermal v. Naram Pi liny, 2 Mad. H. C. R. 129 ; nnd 
MuttVfSawm^j Naidu v. LiUchinecdcvumuiaf M. S. D, A. R. Dec. 
p, 96. 

135 H 
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CAPACITY TO GIVE IN ADOPTION. 

A.— GIFT BY THE FATHER. 

A. 1.— FATHER’S PERSONAL COMPETENCE. 

A leper, according to a Bengal case, can give his son in 
adoption (a) unless perhaps he has the disease in a severe 
and disabling form. Leprosy, as it disqualifies for the per- 
formance of religious acts, (&) might, on that account, be 
held amongst the higher castes to prevent the gift by a 
father afflicted with it. The son in fact takes the place of a 
father thus disqualified in a Hindu family. In Bombay the 
gift, if made at all, would probably be made by the wife with 
the assent of relations, (c) 

A. 2.-CIRCUMSTANCES IN WHICH THE GIFT MAY 

BE MADE. 

The Dattaka Mima ipsa quotes Mann and Katyayana to 
prove that a gift of a son may be made only in a season of 
distress, (d) In famine a son may be given or even sold, and 
the stress of necessity justifies a widow in thus parting 
with her son. (e) The author gives a strained interpretation 
to the passage by making it refer to the distress of him who 
has no son, (/) but ho cannot but accept tlio natural 
sense, {g) The Mitakshara says the condition relates to 
the giver not to the taker, (h) The Vyavahara Mayukha (i) 


(а) Anund Mohun v. Gohlnd Chumlc'i'f W. R. 1&C4, p. 173. 

(б) See above, pp. 57G, 579,585; Viram. Transl. 250; Vyav. 
May. Chap. IV. Sec. XI. para. 10 ; DayaBhaga Cliap. IV. paras. 4, 18; 
Mit. Chap. II. See. X. para. 10. 

(c) See Steele, L. C. 182 ; Mit. Chap. I. Sec. XI. para. 9 Note. 

(d) Sec. I. 7. The original passage of Mann. (IX. lf>8) is quoted. 
I. L. R. 2 Bom. at p. 380 ; Katyayana at Coleb. Dig. Bk. II. Chap.lV. 
TT. 6, 7. 

(e) Sec. IV. 12. 

(/) Datt. Mim, Sec. IV. 21. 

(ff) Datt. Mim. Sec. I. 8; Sec. IV. 18, 19. 

(h) Chap. I. Sec. XI. para. 10. 

(/) Chap. IV. See V, para. 2. See above, p. 1010. 
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finds fault with this doctrine of Vijiianesvara and contends 
that where the gift has not been justified by need, the desired 
religious state has not been induced by the form of adoption. 
This seems a rather cavilling objection ; it is, at any rate, not 
one of any practical importance in the law. A gift made 
by a competent parent is universally admitted to be effectual, 
whether made under the pressure of want or not. Very few 
adoptions are made from pauper families, and the gifts or 
sales made during famine are not usually attended with 

any ceremonies of adoption. 

/ 

A Sastri says — Parents in indigent circumstances may 
give a son in adoption’^ (a) but no instance occuis of a gift 
pronounced invalid through want of a poverty qualification. 

A. 3.— QUALIFTCATrOJSTKS OP THE POWER. 

The free consent of the mother is said to bo necessary if 
she is living with her husband, [b) but desirable’’ would be 
the proper word (c) save in a quite exceptional instance. 
The restrictions arising from the condition of the boy as an 
only son or an eldest son have been discussed in the pre- 
vious Section. The only substantial qualification of the 
parents’ power arises in the case of a boy sufficiently old to 
have intelligence and a will of his own. The assent of such 
a boy (or man) is necessary, (d) Without it the desired adap- 
tation of character (e) is not in such a case to be hoped for, 
and the son is not a mere chattel. (/) His assent may be 
safely inferred from his going through the ccremonios. 

(а) MS. 1683, but the condition is a purely moral one, and one that 
is very lightly regarded. 

(б) Steele, L. C. 45. 

(c) Steele, L. C. 183, 385. 

(d) Steele, L. C. 385. 

(e) Above, p. 928. 

(/) See above, pp. 930 — 932 ; Vayv. May. Chap. IV. Sec. I. para. 11 ; 
Chap. IX. para. 2. The limitation of the right of disposal over children 
to the parents originated no doubt in religious feeling, but it bas pro- 
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Relatives should be informed of an intended gift in adop- 
tion, but their consent and the consent of the caste are 
desirable rather than necessary. It is most nearly essential, 
where, owing to the refusal of near relatives to give a son, it 
becomes necessary to have recourse to distant connexions or 
to strangers, (a) 

The Poona castes seem to have thought, when questioned 
by Mr. Steele, that the consent of the Government was ne- 
cessary in the case of Sarinjamdars and the like, not only to 
an adoption, but to the particular choice made in each in- 
stance. (h) 


B.— GIFT BY THE MOTHER. 

B. 1.— AS A WIFE— BY EXPRESS PERMISSIOH OF THE 

HUSBAND. 

The Dattaka Kaustubha prohibits the giving equally 
with the receiving of a son in adoption by a wife without 
her husband^s permission, (c) 

Tlie express permission of her husband is necessary to 
validate a gift in adoj)tion by a wife of tlieir son, though the 
Smiiti Ch.andrika is not to be construed as placing adoption 
and giving in adoption by a wife on the same level, {d) 


bably been maintained in a measure at least by a sense of its being 
a necessary safeguard for the children. Their interests were least 
likely to be sacrilicod by their parents. The removal of the child 
from the class of mere chattels is important with respect to the 
illegality of giving in adoption subject to terms injurious to the 
child as a son in the family of adoption. Such terms the Sastris 
have in some instances pronounced void, as will be seen in the next 
Section. 

(a) Steele, L. C. 183. 

{b) Steele, L. C. 182. 

(c) Leaf 44, p. 1, 1. 6 (Bora. Shak(5 1783). 

id) Narayen v. N(mn, 7 Bom. H. C. R. 153, lf)2, 167, 1 72 ; LalcsJt- 
mappa v. Bamava, 12 Bom, H. C. R. at pp. 380, 397, 
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B. 1. 2.--WITH IMPLIED ASSENT OF THE HUSBAND. 

An express permission does not seem absolutely neces- 
sary. The law was stated thus. A wife is not competent 
to give her son in adoption against the will of her husband, 
expressed or implied, or gathered from the circumstances of 
the case, (a) 

It was held also that where the natural father permitted 
the adoption of his boy under certain conditions, one of 
which was imposed in consequence of a mistake as to the 
necessity of an assent of Government to an. adoption, non- 
fulfilment of the condition rendered the adoption invalid, {h) 

When the father is insane and unable to give his consent, 
the mother alone can give her son in adoption, (c) 

B. 2 —GIFT BY THE MOTHER— AS A WIDOW. 

Jagannatha says, a gift by the mother alone is void ; by 
the father alone valid, tliougli religiously defective, (d) After 
the death of one of the parents he regards the father^s 
power as complete, but the mother^ s as dependent on autho- 
rity given by her Imsbamd, {e) which will also validate a 
gift by a wife. ( /) He is thus less liberal to the widow than 
the authorities quoted in the beginning of this Section. It 
would seem that the true view is that of a joint interest 
in the son with a discretional power of acting in the widow 
after her husband^s death, except in cases plainly injurious 
to his spiritual welfare or opposed to his known wishes. 


(a) Itanguhai v. Bliagirthihaiy I. L. R. 2 Bom. 377 ; Lakshnappa v. 
Bamava, 12 Bom. H. C. R. at p. 397. 

{h) I. L. R. 2 Bom. at p. 383. 

(c) Hurosoondree Dossee v. CJnuidormoney Dosscy, Sev. R. 938. 
jSee above, Sub-scc. A. 1. 

{d) Ooleb. Dig, Bk. V. T. 273, 274 Com. 

(c) Ib, T. 275, Coram. 

(/) Ibid. 
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The Nirnaya Sindhu, (a) quoting from Vatsa and Vy&sa 

The son given by the father or the mother is a given son” 
(dattrima), maintains that the restrictions on the mother's 
capacity, either to give or to take, endure only while the 
father lives. The Smriti is obviously a much more direct 
authority for freedom in giving than in taking. The Hindi! 
law clearly points to the mother as tbo person who can give 
in adoption when the natural father is dead.” (Z>) 

The narrower view of the widow’s capacity is illustrated 
by the following two cases, both in Bengal, where generally 
the widow^s rights are most restricted. 

Though the natural father consented to the adoption of his 
boy, he not having lived to make the gift, the adoption, it 
was held, could not bo made, (c) A mother indeed, it was 
said, cannot give her only son in adoption oven as a dvya- 
mushyayana without authority previously obtained from her 
deceased husband, (d) 

In a later Bengal case, however, it was said that the assent 
of the father to the gift of a son might bo presumed where 
no dissent had been expressed, on the authority of the Datt. 
Ohandrika, {e) though this did not extend to the taking 
of a son in adoption. (/) 

The principle of the widow^s dependence has been brought 
to bear in Madras as a means of controlling her right to 
give in adoption. It was ruled that in the absence of con- 


(a) Bom. Edn. Shake 1784 ; Parichheda III. fob 9, 1, 11. 3, 4. 

(fi) The Collector of Surat v. Dhirsingji Vaghhajit 10 Bom. H. C. R, 
at p. 237. 

(c) Gourhullab v. Jiigernatporsaud Mliter, Macn. Con. H. L. 217. 

(d) Debee Dial ct al v. Hurhor Singh, 4 C. S. D. A. R. 320. His 
being the only son was material. 

(e) See. I. paras. 31, 32. 

(/) Tarini Charan v. Saroda Swidari Dasi, 3 B. L. R. 145 A. C, J. ; 
S. C. XI 0. w. R. 468. 
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sent from her deceased husband, but with the consent of his 
father, brother, '&c., a mother may give her younger son in 
adoption, (a) 

In Bombay on the other hand a Sastri said that when 
either of the parents has given a son by pouring water on tho 
bands tho gift is complete. The parents need not consult 
their relatives.” (h) Tho gift in the particular case however 
had been made by the father, and the Sastri did not 
probably contemplate the case of a gift by the mother 
without tho consent of the father. Whore a father has 
indicated that he does not wish his son to bo given in 
adoption, his widow has not authority to make tho gift. In 
any case in which he may probably have desired the reten- 
tion of tho son the gift is invalid if made without an express 
authority from him. Such authointy is specially necessary 
where the gift will leave the deceased father spiritually 
destitute, (c) 

Even amongst tho Lingayats, though they are Siidras, (d!) 
permission will not be presumed for a widow to giveaway an 
only son or an oldest son in adoption, (e) Where a mother, 
however, in pursuance of t he promise of her deceased husband, 
allowed her son to be adopted, but did not herself (being ill), 
attend at the adoption ceremonies to give him in adoption, 
but commissioned her uncle to give the boy on her behalf, 
it was held that the adoption was not on that account in- 
valid. (/) 

In ono case at Madras it was held that tho consent of a 
brother, as representing his deceased father, to the adoption 

(a) Arnachellum Pillay v. Jyasimy PUlay, 1 Mnd. S. D. A. K.. 154 ; 
Coleb. Dig. Bk. V. TT. 273—275. 

(4) MS. 1677. 

(c) Somasekhara Raja v Siihlin<h'dm<1jl, I. L. R. (> Bom. 52‘1. 

(d) Gopal V. Ilanmant, I. L. R. Boin. o73. 

(ff) Lakshniappa v. Rama'ra, 12 Bom. H. C. R. 364 ; Somasekhara v. 
Subhadramajl, 1. L. K. 6 Bom. 5*24. 

(/) Vijidrangam v. Lakshtman^ 8 Bom, II. C. R. O. C. J. 244; sco 
2 Str. H. L. 94 as to the delegation of ceremonial functions. 
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of his brother was sufficient. The mother not attending^ 
her consent was presumed, (a) But this ruling has not been 
approved. It is inconsistent with several subsequent 
cases, (/;) and though not entirely unsupported by native 
authority (c) cannot be considered good law. 

The concurrence of an eldest son may properly be 
required to the gift in adoption of a younger son by the 
widow, (d) She is legally and religiously dependent on 
him as head of the family, and this authority may well be 
recognized where it can be exorcised only in restraint of a 
parting with a brother, (e) 

C.-GIFT BY PERSONS INCOMPETENT. 

C. 1. -BY ADOPTIVE PARENTS. 

The texts do not warrant a gift by adoptive parents. ( f) 
The proscribed ceremonies imply a gift by the boy’s real 
father to another taking him as his son. 0) 

C. 2.— PERSONS COMItflSSIONED RY TUB PARENTS. 

The parents cannot delegate to any other person the autho- 
rity to give in adoption after their decease. (A) 

(a) Veerapennal Pillay y. Narrain Plllay; 1 Str, li. 91; see Mj cn. 
Cons. H. L. p. 220 ; Steele, L. C. 48, Note. 

(b) See BasheWapim' s case, 10 Bom. H, C. R. ut p. 272. Below* 
Sub -sec. 0. 3. 

(c) See above, p. 910. 

(d) Steele, L. C. 48. 

(tf) “ A gift made by a dependent person without the consent of 
the principal owner (». c. the ‘ head ’ or ‘ lord *) is void.” Colcb. 
Dig. Bk. V. T. 273, Comm. 

(/) Above, p. 896; see 2 Str. H. L. 142. The Roman law specially 
guarded against an adoptive father giving away his adopted son 
without good cause, while it allowed the son injured by adoption to 
claim emancipation on reaching his majority. Inst. Bk. I. T. XL § 3, 
and Ortolan ad. loc. 

{g) See 2 Str. H. L. 218; Datt. Chand. Sec. II. 16; Datt. Mim. V. 
13 ; Vyav. May. Chap. IV. Sec. V. para. 8. 

(h) Baehettlappa v. Shivalingappa, 10 Bom. H. C. R. 268. 
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0. 8.— BY GRANDFATHER, BROTHER, &o. 

When the father is dead, and the mother livings the grand- 
father cannot give away a boy in adoption. (a) 

The adoption of a boy, delivered by his brother, but not 
by either of the parents, and in which the adoptive mother 
did not obtain her husband’s consent, was not upheld by 
the Court. (6) 

One brother cannot give another in adoption on account 
of their equality in position, (e) more especially when the 
parents are dead ; and even though the father had previously 
consented to such an adoption, (d) 

C. 4.— SELF-GIFT. 

* 

The only son of one deceased cannot give himself in 
adoption.” (e) 

The svyamdatta,” or son self-given, is not to be recog- 
nized in the Kali yug.” (/) 

The kritrima or karta putra in the Maithila district is an 
exception. But this mode of adoption, as already noticed, is 
not allowed elsewhere. 


(«) Colhctor of Sitrat v. Dhirsungji Waghbdji, 10 Bom. H. C. R. 
235. 

(5) Musst. Tara Munee Dibea v. Dfh Narain et at, 3 0. S. D. A. R. 
387 ; Coleb. Dig. Bk. V. T. 275. Amongst some tribes in the PanjAb 
a man may give his brother in adoption, but not his only son. 
Amongst some he may not give his eldest son. In some tribes he 
may gave his only son to a brother or near relative. See Tapper, 
Panj. Oust. Law, vol. II. p. 155. 

(c) Muttusawmy Naidu v. Lutchtneedevammaf M. S. D. A. Deo. 1852, 
p. 96. 

(d) Bashettiappav, Shivlingappa, 10 Bom. H. C. R. 268. 

(e) MS. 1746. Bashettiappa v. Shivalingappaf 10 Bom. H. C. R. 268 ; 
Lakshmappa v, Bamavd, 12 Bom. H. C. R. at p. 390. 

(/) MS. 1755. See above, p- 896. 
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SECTION VI. 

A.— THE ACT OF ADOPTION (a)— ITS CHARACTER AND 

ESSENTIALS. 

Adoption amongst the Aryan HindAs^ as it was amongst 
the Greeks and Homans^ is essentially a religious act. (&) 
Its purpose and the ideas connected with it have been dis- 
cussed in Section II. It follows almost necessarily from the 
view of the subject taken by the Brahmans and by those 
classes who have inherited or adopted Br^hminical institu- 
tions that the sacrifices and invocations by which a boy is 
transferred from association with one line of manes to another 
should be deemed indispensable to a true adoption, (c) And 
as the rights of property are under the Brdhminical system 
indissolubly connected with spiritual union (d) the succession 
to amember^s place in the united family, or to the aggregate 
of rights and duties centered in him alone as the sole repre- 
sentative of a family, or as the source by separation of a 
new one, (e) must needs pass to him who has the sacra. To 
the begotten son the sacra pass of right and of necessity (/) 
to the adopted son, they can pass only by means of the sacred 
rites supposed to be efficacious in bringing him under the 
same tutelary divinities as his adoptive father, and imparting 
to him the father^s ceremonial virtue. Such ceremonies as 
the putreshtij and especially the datta-^homay are not there- 

(fl) This Section has once or twice been referred to under the title 
of the “ Method of Adoption,” but on a review of the materials 
a more comprehensive title seemed preferable. 

(5) Above, pp. 947, 948; Smith’s Diet. Ant. Tit. Adoptio. Cic. Pro. 
Domo Sua, Chap. 13. 

(c) See above, p. 930; Datt. Mlm. Sec. V. 56; Vyav. May. Chap. 
IV. Sec. V. paras. 8, 37, 38. 

(d) Manu IX. 126, 141, 142, 169. 

(e) Above, p. 77. 

(/) Comp. pp. 67, 873, 984, 995, above ; Datt. Mlm. IV. 27 ss. 
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fore to be looked on as mere excrescences, (a) In theory at 
least they are as important as the gift and acceptance, since 
without them the reception is defective and the spiritual end 
cannot be attained. (6) Men of the mixed and lower castes, 
as they became imbued with the Br&hminical doctrines, (c) 
conceived that for them too as for the pure twice-bom, 
there might be a future of beatitude secured by religious 
services performed in this world by sons duly adopted, (d) 
but this adoption, according to the same s6t of ideas, involved 
a dedication to the manes of the adoptive family, and the 
acquisition of spiritual fitness for its sacra. Thus amongst 
most of the classes aspiring to spiritual and social rank the 
religious ceremonies have grown to be regarded as at least 
religiously essential, (e) It is a mark of inferiority and 
remoteness from Brahminical connexion that they should be 
superfluous or simply optional in any caste. 

But while this continued extension of the Brahminical 
ceremonies has been favoured by caste ambition other 
causes have worked in the contrary direction. The exces- 
sive multiplication of ceremonies, natural to the sacerdotal 
class, made it impossible in many cases through poverty and 
other causes to fulfil them all, (/) and as some had to be dis- 
pensed with, the idea gained ground that perhaps none 
were absolutely indispensable. The ancient and probably 
indigenous system of adoption or fosterage (gr) required no 

(a) Datt Mim. V . 56. 

(b) Datt. Mim. IV. 33, 36, 41. 

(c) Above, pp. 924, 926. 

(d) See above, p. 922. 

(e) See above, p. 909. The state of things in Gujar&th where 
Brahminical influence of the Mar&tha and Ben&res schools is of 
quite recent introduction, is an exception that tends to prove the 
rule. 

(/) Comp. Steele, L. C. 159. 

(^) Above, pp. 919, 925 ; Norton, L. 0. vol. I. p. 83. 
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more then a gift, where a capable giver existed, and a 
taking by the ceremonial parent, (a) On this the Brih- 
minicaj ritual was grafted to a varying extent. It could 
hardly be said with certainty what rites would by caste 
custom in any particular instance be deemed indispensable 
and which only desirable. Ignorance, haste, and other causes 
led to irregularities in adopting which it was highly desir- 
able not to consider fatal to the affiliation. In some castes 
the spiritual purpose was disregarded, while the influence*of 
example supported imitative ceremonies as a usual prac- 
tice. (&) Except amongst the Brdhmanas perhaps nothing is 
precisely fixed and definite beyond a formal giving and re- 
ceiving, and by a reflex action the religious ceremonies 
have become less essential even amongst the Br3.hmanas 
than in the earlier time when they were a more peculiar 
people, more markedly distinct from the other castes. The 
wish for a temporal heir and for an object of parental affec- 
tion has grown in importance as the keen appreciation of 
the spiritual need has declined, so that in Madras at least 
it has become an established doctrine that mere gift and 
acceptance will constitute adoption even amongst Brahma- 
nas. (c) In Bombay no Sastri, so far as can be discovered, 
has ever lent himself to this laxity of practice. The religious 
ceremonies are rigorously insisted on, at any rate for Brah- 
manas, though some indulgences in the actual performance 
of them have been countenanced. The definition * of the 
essential ceremonies however is unsettled ; the datta-homa 
is always prescribed in addition to the formal giving and 
taking, but beyond this it would be hard to say that any rite 
has been sufficiently pronounced indispensable. Even in the 
case of Brahmanas the Courts have shown a disposition to 
exact as little as possible of mere ritual, (d) and the customary 


(a) As amongst the Talabda Kolis and others, see above, p. 927. 
{b) See above, p. 922. 

(c) See also above, p. 922. 

(d) See above, pp» 922, 923m 
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ceremonies enumerated by Steele (a) embrace all probably 
that would in any case be held essential. In some of the 
cases (b) reference is made to a supposed efiScacy of the 
ceremony for civil, though not for religious, purposes, (c) 
Even Sir T, Strange seems to have had a similar idea, (d) It 
must be pronounced altogether foreign to the Hindft law. (e) 
It is in virtue of his religious capacity that the adopted 
takes the place of a born son. (/) 

A. 1.— THE ACT OF ADOPTION— ITS CHARACTER 
AND ESSENTIALS AS TO THE GIFT. 

A gift, (g) which is attended with retention of ownership, 
even in part by the donor or subject to a condition precedent, 
is not by the Hindu law regarded as valid, (/i) The considera- 
tions which apply to gifts in general are of more than usual 
force in the case of adoption. It is manifest that the in- 
tended purpose of adoption cannot be realized if the natural 
father^s rights in the adopted son are retained. If the 
status of the son is subject to contingencies his position 
andthat of the family he has joined are painfully uncertain, (t) 
The solemn ceremonies prescribed for a complete adoption 
are intended to effect an immediate and complete trans- 

(а) See below, Sub-sec. D. 1. 

(б) See also above, p. 947. 

(c) See V, Singamma v. Eamanuja Charlu, 4 M. H. C. R. 165, and the 
cases there referred to. 

(d) 1 Str. H. L. 96. 

(e) See Bajendro N.Lahoree Y, Saroda Soonduree Dahee, 15 0. W. 
R. 548 ; L. R. 3 I. A. at p. 193. 

(/) See above, p. 873. 

iff) ^ gift in case of adoption, not a sale. See above,' p. 894. 

ill) See above, pp. 187, 440. 

(i) See above, pp, 187, 929. Rights inherent in a status governed 
by the family law could not, under the Roman system, be affected by 
a contract. See Dig. Lib. II. Tit. XIV. Fr. 34 (Poth. Pand. § 41). 
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fer of the boy from the spiritual sphere of the natural to 
that of the adoptive family, (a) As far as this point there is 
always'a loom pcenitentice, but when once the gift is consum- 
mated no revocation is allowed (6) ; the capacity to give, 
which belonged to the natural parents, is not so acquired 
by the adoptive parents (c) that they can restore the son 
they have once taken. 

It follows that a mere promise or engagement in fieri 
cannot constitute an adoption. There must be a present 
unqualified gift and acceptance, just as in the case of mar- 
riages, otherwise there is no adoption. The Judicial Com- 
mittee have insisted on the necessity {d) of the actual transfer 
in several instances. Colebrooke had previously said, — 
simple agreement to make an adoption, not carried into effect, 
will certainly not invalidate a subsequent adoption made with 
therequisite forms/* (e) and again ^^Be the mode of adoption 
what it might, this seemed indispensable ; that, at whatever 
time it was contended to have taken place, it should be 
shown by the claimant, that the operative expressions had 
been used, indicative of the disposition to give, or to become 
adopted on one side, and to adopt on the other. The Hindfi 
law has not prescribed any particular expressions on the 
occasion ; nor does it require that adoption should be by 
writing. But it has provided, that the intent shall be 
expressed at the time j and, if the transaction be by writing, 
its whole genius and course teaches us to look for it there.** (/ ) 


(а) See Datt. Mim. V. 34; Yyav. May. Chap. IV. Sec. V. paras. 23, 
29, 37, 38; and the formula 2 Str. H. L. 218. 

(б) Steele, L. 0. 184. 

(c) Above, pp. 896, 916, 930. Under the Roman law the patria 
potestas of the adoptive father was subject to severe restrictions if he 
desired to use it by getting rid of the adopted son. See Inst. Lib. I. 
Tit. XI. § 3. 

(d) Above, p. 923. 

(e) Colob. in 2 Str. H. L. p. 115. 

(/) Coleb. in 2 Str. H. L. p. 143, 144. 
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In The Collector of Surat v. Dhirsingji Vaghlaji (a) Sir 
M. Westropp ^aid : — It is clear HindA law that to con. 
stitute a valid adoption there must be a gift and acceptance,” 
the gift after the father’s death being competent only to 
the mother. It is only by reason of the gift indeed that the 
filial relation to the natural father is extinguished, or that the 
right of the son in the estate of the giver ceases. A mere 
deed or declaration by the alleged adoptive father that he 
has taken a boy as a foster son (palak putra) does not 
produce the effect of adoption. (&) 

In a recent case (c) the Judicial Committee have recog- 
nized the nullity as an adoption of a gift and acceptance still 
in a measure in fieri, though the contract was made by a 
deed registered and expressed in the present tense. It was 
not necessary for their Lordships positively to decide whether 
there could be ^^an adoption simply by deed,” because in the 
particular case there was an intention to complete the adop- 
tion by the ordinary ceremonies, but a strong opinion on the 
subject is intimated. They desire^ however, to say that 
they are far from wishing to give any countenance to the 
notion that there can be such a giving and taking as is neces- 
sary to satisfy the law, even in a case of Sfidras by mere deed 
without an actual delivery of the child by the father,” The 
delivery accompanied by the requisite declaration of trans- 
fer of right makes a perfect gift forthwith. The adopted 
son must be given, not sold, {d) as the Krita adoption is 
now disallowed. Hence an agreement by which the natural 
parents stipulated for an annuity to themselves as a consi- 


(rt) 10 Bom. H. C. R. 236, referring to 1 Str. H. L. 95 ; Manu IX. 
168 ; Mit. Chap. I. Sec. XI. para. 1. 

(6) Nilmadhab Das v. Biswambliar Das, 12 C. W. R. P. C. 29 ; S. C. 
3 B. L. R. P. 0. 27 ; S. C. 13 M. I. A. 85. 

(c) Mahashoya Shosinaih Ghose et al v. Si'imati Krishna Soondari 
Dasi, L. B. 7 1. A. 250. 

(d) See farther below, Sub-sec. A. 6. 
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deratio|i for giving their son in adoption was pronounoed 
illegal, (a) 

The gift must be expressly in adoption^ as in the case of a 
wife the gift must be as in marriage. According to the 
Hindd law a mere gift in either case without the attendant 
volition would be the bestowal merely of a slave, (b) The 
religious ceremonies are important even where they are not 
regarded as essential, if only as marking clearly the specific 
nature of the gift and acceptance. 

The assent of the mother, either natural or adoptive, is not 
absolutely necessary if her husband assents to the adoption. 
Without her assent the mother^s claim is not annulled by the 
donation, (c) but this claim is merely a moral one, making 
it expedient but not necessary to obtain a release from her 
as from the natural father of the son^s filial duty, (d) For 
jural purposes a gift by the natural father suffices ; and as 
an adoption is made for the sake of the sonless man his ac- 
ceptance of a son in adoption suffices without the assent of 
his wife, as shown in the previous Section. 

A. 2.— THE ACT OF ADOPTION.— CHARACTER AND 
ESSENTIALS AS TO THE ACCEPTANCE. 

Acceptance in a certain form is the efficient cause of 
filiation/^ (e) Hence there must be evidence of the taking 
as well as of the giving. (/) 


(a) Eshan Kishor Acharjee v. Harischandra Chowdhry, 13 B. L. R. 
42 App. 

(ft) Coleb. Dig.Bk. V. T, 273; above, p. 935. 

(c) Coleb. Dig. Bk. V. T. 273 Comm. ; see 2 Str. H. L. 131. 

(d) Coleb. Dig. Bk. Y. T. 275 Comm. 

(e) Coleb. Dig. Bk. V. T. 275 Comm. The salutation already 
noticed, p. 949, or the kissing of the boy’s forehead, as it is described 
in Sutherland’s translation of the Datt. Chand. Sec. II. 7, is a 
solemn indication of acceptance. See too Vyav. May. Ohap. IV. Sec. 
V. para. 8. 

(/) Laseman bin Santaji v* Malu bin Oanu, S. A. 550 of 1874. 
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The free consent of the giving and receiving parents is 
indispensable', (a) It is but rarely that a question on this 
point can arise when the giver and receiver were adult 
males, but in the case of women, and in that of minors, 
taking in adoption, should the practice be recognized (6) 
there is obviously room for abuses which ought to be guard* 
ed against. Fraud and cajolery practised on a widow, in 
inducing her to adopt, will be relieved against, (c) and a 
HindA female, acting unguided by disinterested advisers, 
ought not to be prejudiced by her acquiescence in an adop- 
tion or a will, {d) 

The gift and acceptance cannot be replaced by any other 
intimation of desire or consent. Education and nurture do 

not constitute any relation entitling to inheritance.^^ (e) 

* 

Although amongst Siidras no religious ceremony is neces- 
sary except in case of marriage, (/) yet an adoption, even 
amongst Siidras, must bo completed by corporeal gift and 
acceptance, (y) A Siidra took a boy of four years old, 
intending to adopt him, and thenceforth supported him, but 
never actually adopted him, and in course of time had three 
begotten sons. The Pandit said this gave the boy no right 
as a son to share the estate, only a right to be settled in 
marriage, (h) 

{a) Steele, L. C. 385. 

(b) See above, p. 905, Note (d). 

(c) Bayabai v. Bala Venkatesh, 7 Bom. H. C. R. App. 1. See So- 
masekhara Rdja v. Subliadramdjiy I. L. B. C Bom. 524. 

(d) Tayammaul v. SasliachaUa Naiker, 10 M. I. A. 429. 

(e) Coleb. in 2 Str. H. L. 111. 

(/) Sreemutfy Joymoncy Dossee v. Sreemutty Sihsooyidarec Dossee, Fult. 
R. 75, 76 ; 2 Str. H. L. 89. 

(g) Mcthashoya ShosinathGhose'V- SriTnoti Krishna Soondari Dasij L. 

R. 7 I. A. 250. 

(A) 2 Macn. H. L, 198 ; below, Sec. Vlf* 

1S7 H 
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A. 3.— THE ACT OF ADOPTION-ASSENT OF THE SON. 

Manu (a) prescribes that the son given shall be not only 
of the same class bat affectionately disposed.^^ This im- 
plies an assent by the boy capable of discrimination {b) as 
a token of the requisite disposition. Accordingly Jagann&- 
tha prescribes that no son must be given away against his 
will.^^ (c) 

A. 4.— THE ACT OF ADOPTION— CONTRACT OF 

ADOPTION. 

An agreement to adopt a child is not rendered void by the 
death of one of the parties, husband and wife, who executed 
it. If the husband at his death refers to the agreement, the 
wife is authorized to adopt the child mentioned in the agree- 
ment. {d) 

A mere agreement to adopt however is not itself an 
adoption, and will not invalidate a subsequent adoption made 
with the requisite forms, (e) Nor probably would such an 
agreement be specifically enforced any more than a contract of 
betrothal. (/) 

(a) IX. 168. 

(i) See Datt. Mim. Sec. IV. 47. 

(c) Coleb. Dig. Bk. V. T. 275 Comm. See above, pp. 930, 931, A 
child under eight years is considered as (dependent as) one unborn. 
Thence to sixteen he is called a bAla or paganda (adolescent) ; after 
that he is of full age. N&rada quoted in Viv. Chint. Transl. p. 35. 
Hence the SAstris rule in favour of the widow’s guardianship of 
a child under eight, at which age it is superseded by that of the pater- 
nal relatives. After eight years of age sufficient intelligence for re- 
ligious acts is usually attributed to children, and the assent of a 
child so advanced is requisite to his adoption. It ought in strict- 
ness to be proved in contentious cases. 

(d) Rif. Sevacfamy Nachierr v. Heramah Gurbah, 1 Mad. Sel. Dec. 101 ; 
$ee also Bhala Nahana v. Parbhu Hari, I. L. B. 2 Bom. 67, quoted 
below under Sub-sec. A. 7. 

(e) Coleb. in 2 Str, H. L. 115, 135, 

(/) See Umed Kikd v. Nagmdds Narotamddst 7 Bom. H. C. E. 122 
0. 0. J. ; In re Ounput Narain Singh, I. L. B. 1 Cak. 74 ; Speo. Relief 
Act I. of 1877, Secs^ 12, 21, 22. 




iK. HI, IV, A. 6.] PEOOF OP THE TRANSACTION. 


1091 


Challa Papi Reddi v, Ohalla Koti Beddi (a) was a case in 
which a man adopted by his father-in-law according to the 
Illatam custom noticed elsewhere^ (fc) associated another son- 
in-law B, with himself. This was not a case of adoption, but 
the son of A was held bound by the engagement to B 
that he should share the estate with A, 

A. 5.— THE ACT OF ADOPTION'—PROOF OF THE 

TRANSACTIOK 

The fact of an adoption having been made or attempted, 
may be involved in varying degrees of doubt. The prin- 
ciples which govern the reception and appreciation of the 
evidence adduced in contested cases do not differ from those 
which operate in other departments of the law ; but the special 
nature of the facts involved has given rise to many decisions 
which bear on the question of the sufficiency of particular 
acts and statements to constitute adoption. The same cases 
might properly be placed in Section VIH. on the Litigation 
connected with Adoption ; but it may be convenient to 
consider them here inclose connexion with the legal essentials 
of gift, acceptance, and assent in the act of adoption, (c) 

The Courts have varied considerably in their views of the 
completeness of the proof of an adoption, which may properly 
be exacted before it is recognized in a contested case. No 
precise rules can be gathered from the decisions, except these, 
that the evidence must point to a real adoption, not to some 
connexion substituted for it, and that the religious ceremo- 
nies, even when not absolutely necessary, are in most castes 
so usual that the non-performance of them detracts much 
from the proof of a disputed adoption. 

(a) 7 M. H. C R. 25. 

t 

(5) Above, p. 421. For a similar institution, see Index “ Ghar- 
jawdhi,” or Steele, L. C. 358. 

(c) It will be seen below that the conduct of those interested has, 
in several instances, virtually been allowed to replace an act of adop- 
tion in constituting the legal relation. Occasionally even where an 
adoption was primafacio impossible. See p. 1096 (d). 
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A. 6. 1. MEANS OF PROOF. 

In no case, it was laid down, should the rights of wives and 
daughters be transferred to strangers or remote relations, 
unless the fact of the adoption be proved by evidence free 
from suspicion of fraud, and so consistent and probable as to 
give no occasion for doubt of its truth, (a) 

The Court may exact but slight evidence of the perform- 
ance of ceremonies on proof of the husband^s permission 
to a widow to adopt. But from the mere observance of 
ritual forms no inference can be made of the permission, (h) 

For the validity of an adoption it is not sufficient to prove 
that the adoption was attempted hovci fido, but satisfaction 
of the requirements of the Hindu law must be proved, (c) 

Even a brother's son does not become adopted by the 
mere performance of other sacraments for him without the 
ceremonies of adoption. (d) A person, immediately on 
the death of his wife from cholera., asked his brother 
to give him his son in adoption. The brother assented, 
but urged the necessity of ceremonies, which were 
reserved for next day. The adopter also died from cholera 
the same day as the v/ifo, and the ceremonies remained unper- 
formed. The boy went through the funeral ceremonies of 
the deceased person. These facts were held not to con- 
stitute a valid adoption by gift and acceptance, (e) Perform- 
ance of funeral rites by an alleged adopted son and 
acquiescence of the adopter's widow will not sustain the 
validity of an adoption, unless it clearly appears that the act 

(a) Sootrugun Suiputiy v. Sahitra Dgc, 2 Knapp, p. 287 ; S. C. 5 C. 
W. R. P.C. ’l09. 

^ (6)1 Hay, 311. 

(c) Teelok Clmndur Raec v. Gy an Chundur Raee, Bcng. S. D. A. R. 
1847, p. 554. 

id) MS. 585. 

(c) Kencliava v. Ningapa, S. A. No. 645 of 186(5, 10 Bom. H. C. R» 
265. 
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itself was performed under circumstances rendering adoption 
legal, (a) 

Long possession under an adoption will avail nothing if 
the adoption fails. (6) man not regularly adopted, but 
who has lived as a member of an undivided family for 25 
years, may be ejected from the. joint property by the other 
members.^’ (c) 

Still less will mere residence and general recognition avail 
according to some of the cases. Thus it was held that in 
the absence of any formal adoption a sister^s son residing 
in his undoes house from childhood, and recognized and 
treated as his son, does not acquire the legal status of 
adopted son. (d) And similarly that in the absence of any 
agreement mere residence with the family into which his 
aunt had married gives no right to any one to a share of the 
family property, {e) 

A man having bought or otherwise taken a boy and 
brought him up as a foster-child, bequeathed part of his 
property to him. The Sastri pronounced him disentitled to 
any more as against the blood relations in the absence of a 
formal adoption. (/) 

As to the nature of the evidence required no merely tech- 
nical rules have been prescribed. Thus an adoption which 
took place 60 years ago may be proved by oral evidence, (g) 

(a) Tayammaul v. Sasliachnlla Naiker, 10 M. I. A. 429. 

(&) R. Haimun Chull Singh v. Koomer Gunfiheam Singhs 2 Knapp. 
203 ; S. 0. 5 C. W. R. P. C. 69. See above, pp. 927 ss. 

(c) MS. 123. 

(cZ) Bhagvan Dullabh v. Kala Shankar, I. L. R. 1 Bom. 641. 

(e) y. Venkata Reddi v. G. Soohha Reddi, M. S. D. A. Dec. 1858, 
p. 204. 

(/) MS. 122. See above, p. 927 ; and p. 374, Q. 19. 

(< 7 ) Basappa v. Malan Gavda, S. A. 229 of 1867. Ifc will be seen 
that no writing is necessary to an adoption, though amongst some 
classes it is usual, Steele, L. C. 184. 
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Ocular testimony may indeed be dispensed with. The 
adoption of a son was held proved on strong circumstantial 
evidence, in the absence of direct proof of the performance 
of the necessary ceremonies, (a) 

A. 5. 2.— PRESUMPTION IN FAVOUR OF ADOPTION. 

Though a true adoption is impossible without the essen- 
tial ceremonies, (b) the Courts have in many instances given 
effect to adoptions of which the direct proof was insufficient. 
In some of the cases the proof entirely failed. The conduct 
of the members of the adoptive family it was thought had in 
such cases created an estoppel against their denying the adop- 
tion, or else there had been so long an acquiescence in the 
adoptive status that the son could not, without extreme hard- 
ship, be deprived of his sonship. (e) To make them consistent 
with the general principle such cases ought to be referred, as 
generally they may be, consistently with the known facts, to 
a presumption of adoption arising from the circumstances. 
The position of an adopted son under such circumstances 
resembles that of an heir in whose favour, after long posses- 
sion every reasonable presumption will be made, {d) 

It depends upon the probabilities of each case under what 
circumstances an adoption may be recognized in the absence 
of the original deed, (e) There needs not, however, be a deed: 
the Sastri says — If one maintain another for a length of 
time, professing to have adopted him, and in fact committing 

(a) Ferkash Chunder Roy v. Dhunmonee Dassia, Beng. S. D. A. E. 
for 1863, p. 96. 

{h) i. e. at least the transfer, and in the case of a Brahmana, the 
homa, according to nearly all opinions. 

(c) See Bhala Nahana v. Farbhu Hari, I. L. R. 2 Bom. 67. 

(d) See Bajendronath Holdar's case below, p. 1096 (a). Where the 
question is of the due performance of ceremonies, the presumption 
arises that all was rightly done. 

(e) Roopmonjooree v. Ramlall Sircar, 1 C. W. E. 145. 
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all his affairs to his charge, having, upon his beginning to 
do so, invited and entertained his relations, acquainted the 
magistrate, and drunk manjanee, he cannot afterwards 
abandon the young man so adopted in favour of another ; 
nor is the adopted compellable to renounce the connexion 
so formed. The relation of an adopted needs no writing for 
its support.^^ (a) 

A presumption arises that an adoption was duly made 
from the undisputed performance by the adopted in ques- 
tion of the kriya and paksha ceremonies for the members 
of the family of adoption, (fc) The decisions agree with this, 
as in the following instances : — In the case of a brother's son 
recognized for many years and allowed by the family to 
perform the funeral rites of the deceased a presumption was 
admitted in favour of the adoption, (c) So proof of the 
performance of ceremonies was dispensed with where the 
adoption was recognized for a series of years and the adoptee 
had possession of property 5 (d) notwithstanding the continued 
residence of the adoptee with his natural parents, (e) 

A gift by a duly authorized person in adoption is to be 
presumed from an adoption which has been acquiesced in 
for 33 years. ( /) But a shorter time will suffice. An adopted 
son, whose adoption by a widow under a power from her 


(a) 2 Str. H. L. p. 113. 

(h) Steele, L, 0. 184. Kriya performance, obsequies ; Paksha « 
fortnightly, periodical. See Steele, L. 0. 27. 

(c) Veerape^'malPillay v. Narrain Fillay, 1 Str. 91; Behari Lai 
Mullick V. Indramani, 13 B. L. R. F. B. 401 ; S. C. 21 C. W. R. 286; 
Nitty anand Okose v. Kislien Byal Ghose, 7 B. L. R. 1; S. C. 15 C. W. 
R. 300. 

(d) Sabo Bewa v. Nahagun Haiti, 2 B. L. R. App. 61 ; S. 0. 11 
0. W. R. 380; Rajendro Nath Holdar v. Jogendro Nath, 14 M. L 
A. 67; S. 0. 15 C. W. R. 41 P. C. 

(e) Venkangavda v Jakangavda, Bom. H. C. R. P. J. 1875, p. 49. 

(/) Anandrav v. Ganesh Yeshwantrav, S. A. 373 of 1863. 
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husband with publicity and formality, was acted on and 
recognized for 27 years by the family, died possessed of 
property. His adoption was held good until it should be 
rebutted by evidence of the strongest kind, after making due 
allowance for all imperfections of evidence on the side of 
the defendant arising from lapse of time; for otherwise the 
adoptee would be deprived of his estate in both families, 
natural and adoptive, (a) 

A plaintiflp, suing for a declaration that an adoption is 
invalid, is even bound, it was said, to prove its invalidity, (h) 
where an adoption took place long ago and has been acted 
on, and the defendants are in possession by virtue of the 
adoption, (c) 

The presumption has even been carried within the sphere of 
the law, where this was opposed to the adoption. Thus the 
adoption of a sister’s son was upheld solely upon its having 
been recognized for a long time, and the impossibility of 
cancelling it without seriously affecting the rights of the 
adoptee, (d) 


(a) Rajendro Nath Holdar v. Jogendro Nath, 14 M. I. A. 67 ; S. C. 15 
C. W. R. 41 P. C ; Sayamalal Dutt v. Sandamlni Dasi, 5 B. L. R.362 ; 
0, Herasutoollah v. Brojo Soondur Roy, 18 C. W. R. 77. 

(&) Brojo Kishoree Bassee v. Sreenath Bose, 9 C. W. R. 463 ; S. C. 8 
C. W. R. 241; Mur Dyal Nag v. Boy Krishto Bhoomick, 24 C. W. R. 
107. See the cases in Note (a). 

(c) Gooroo Prosunno Singh v. Nil Madhub Singh, 21 C. W. R. 84. 

{d) Gopalayyan v. Baghupatiayyan, 7 M. H. C. R. 250. The High 
Court however rejected the custom specially found by the District 
Court, and found “ that communion had been created by the course 
of conduct of the plaintiff and his family.” This illustrates Note (c) 
to Sub-section A. 5. above, p. 1091. The subsequent behaviour of the 
parties could not make that an adoption which really was not one. 
See the case cited below A. 5. 4. As far as the plaintiff was concerned 
the decision might have been placed on estoppel, but the one actually 
arrived at could be supported only on an absolute presumption 
against the rule of law as conceived by the Court. 
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A maa having engaged that his daughter^n-law should 
adopt a person/ and the latter having performed thepromisor^s 
funeral rites^ the S&stri said that though no regular ceremony 
of adoption had been celebrated^ yet the adoption^ if the 
adopted was a sapinda of the deceased^ might be considered 
valid, {a) This opinion is not easy to reconcile with others 
or with the recognized authorities. What the Sfetri meant 
probably was that a formal gift and acceptance might be 
presumed^ and that this in the case of a sapinda would 
constitute an adoption. 

A. 5. 3.— ESTOPPEL. 

The doctrine of presumption in favour of adoption (b) has 
been carried further, or else considerations not strictly 
applicable perhaps to questions of status have been held 
to prevent the questioning even of an apparently invalid 
adoption by one who had countenanced it. In the case of 
an adoptive father, long recognition by one of another as his 
adopted son was said by the Silstri to make an attempted 
supersession by another adoption illegal. Colebrooke placed 
his assent to this on the ground that ^Hhe circumstances 
authorized the presumption that an adoption had been 
actually made,*' (c) but the Sclstri considered the father 
bound as by estoppel. 

An admission of the title of an adopted son was held 
strong evidence to uphold an adoption of a sister^s son by, 
a Vaisya. {d) The admission has been made three times by 
the undivided brother of the deceased adopter. It was ap- 
parently held that the depositions were decisive of the 

(а) MS. 1682. 

(б) See the cases under A. 6. 4. 

{c) 2 Str. H. L. 113, 

(d) Ramalinga Pillai v. Sadasiva Pillcih 9 M. I. A. 506, 515; S. C. 
1 C. W. R. 25 P. 0. The effect of this must not be carried too far. 

It is limited by Gopee LalVe case, below. 

138 k 
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eade as admission of the whole title of the respondent 
both in &ct and in 

Active participation in the plaintifE^s adoption by defend- 
ant's brother; acquiescence therein by many subsequent 
acts on the part of the defendant ; letting the adoptive father 
die in the belief that the adoption was valid ; concurrence 
in the performance of the funeral ceremonies by the plaintiff, 
were held to estop the defendant from disputing an adop- 
tion. (a) Nor need the case be quite so strong. Presence at, 
and acquiescence in, an adoption and association with the 
adopted son as such in legal proceedings estop a person, 
it was held, from disputing the adoption, (b) The Sadar Court 
of Madras went even so far as to say that the legality of an 
adoption cannot be challenged by one who has consented to 
it. (c) The Court must have thought that a duty was incum- 
bent on the adopters brother, the person in question, to 
protest or interfere. 

Where with full knowledge of the invalidity of the 
plaintiffs father’s adoption, as declared by the Court, the 
defendants had admitted plaintiff to a share in the family 
estate and executed a document to that efiect, this was held 
binding on the defendants, (d) 

Admissions however or acquiescence caused by mistake 
will not create an estoppel, as when the Judicial Commit* 
tee say : It has been argued on the part of the appellant 

» that the defendant in this case is estopped from setting up 
the true facts of the case, or even asserting the law in her 
favour, inasmuch as she has represented in former suits 
and in various Ways, by letters and by her actions, that 
Luchmunjee was the adopted son of Damoodurjee, adopted 

(a) Sadashiv Moreshwar v. Hari Moreshwar, 11 Bom, H. 0. R. 190. 

(&) Chintu V. Dhondu, 11 Bom. H. 0. B. 192a. 

(c) PiUan Setti Samudrala Nayudu v. jRama Lakshmana, M. S. D. 
A. B. 1860, p. 91. 

(d) Oovmd Balkriahna v. Mahadev Anani, Bom. H. 0* P. J. ]872| 
No. 31 ;P. J. 1873, No. 66. 
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by Damoodaijee’s widow, his mother. But it appears to their 
Lordships that there is no estoppel in the case. There has • 
been no misrepresentation on the part of Luchmunjee, or 
the defendant, on any matter of fact. She is alleged to 
have represented that Luchmunjee was adopted. The plain- 
tiffs case is that Luchmunjee was in fact adopted. So far 
as the fact is concerned, there is no misrepresentation. It 
comes to no more than this, that she has arrived at a con- 
clusion that the adoption which is admitted in fact was 
valid in law, a conclusion which in their Lordship’s judg- 
ment is erroneous ; but that creates no estoppel whatever 
between the parties.’’ (a) 

Thus too as to an alleged adoption by a dying man, it was 
said that acquiescence in the adoption by a widow who after- 
wards contested it, would not give it validity unless validity 
arose from the act itself and the circumstances under which 
it was performed. (&) 

In another case, however, of less authority, widows who 
after their husbands’ death, had completed the ceremony of 
adopting a brother begun by him, were not allowed afterwards 
to question the validity of the adoption, {r) 


A. 5. 4.— RATIFICATION. 

A similar principle to that set forth in Sub-Section 5. 3, 
must, it seems, be applied to the case of a ratification of adop- 
tion by widows or male sapindas. (d) The adoption must 
originally have been either valid or invalid, and in the latter 

(a) Oopee Lall v. Musst. Sree Clmndraolee Buhoojee, 11 B. L. R. P. 
C. 391. 396 ; S. C. 19 C. W. R. 12 0. R. 

(&) Tayammaul v. Sashaclialla Naikcr, 10 M. I. A. 429. 

(c) Above, pp. 968, 1028. The adoption must have been palpably 
void, unless warranted by a particular custom. 

(d) See The Collector of Madura v. Ramalinga {Eamnad case), 2 M. 
H. C. R. at p. 233. 
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case it could not really be ratified as being essentially null, (a) 
*Tiie assent of the sapindas^ when it is necessary at all^ is 
necessary as a condition precedent to the eflScacy of the 
widow^s act. If the new status is not acquired the old one 
continues, with respect not only to the non-assenting 
sapinda but with respect to others, (b) In such a case the 
doctrine of ratification is not properly applicable. (^) 

A. 5. 5 — LIMITATION. 

The Limitation Act XV. of 1877, Sch. IL Art. 118, pre- 
scribes six years after an adoption becomes known to a 
plaintiff as the time within which he must sue for a declara- 
tion that it was invalid or never took place. The mere 
omission however by a particular person to sue cannot have 
the effect of validating a void adoption. The particular suit 
by the individual is barred, but otherwise the law, it is appre- 
hended, operates as before, (d) Similar considerations apply 
to Art. 119, which prescribes for a suit for a declaration of 
the validity of an adoption ^‘six years from the time when 
the rights of the adopted son as such are interfered with.^^ 
The status is not lost by forbearing to sue in a single 
instance. 

(а) Comp. Rangamma v. Atchamma, 4 M. I. A. at p. 103. 

(б) BaiOihii Sankara Pandit v. Amhahdy Ammdl, 1 Mad. H. 0. R. 
363. 

(«) See Rangubdi v. Bhdgirthibdi, 1. L. R. 2 Bom. 3/7 ; Bateman 
V. Davis, 3 Madd. 98 ; 2 W. & T. L. C. 806 (3rd Edn.) ; Wiles v. 
Qresliam, 2 Drowry 268; S. C. 23 L. J. Ch. 667 ; Com. Dig. Confir- 
mation (D 1) ; Shep. Touchst. 117, 311, 313, 314 ; Armory v. Dela- 
rmrie. Notes 1 Sm. L. C. 306 (6tb Edn.) " Ratification” is not a 
strictly correct term in relation to an act not done on behalf of those 
whoso concurrent assent is needed to give validity to an act by 
another on her own behalf. Nor can ratification really change a 
state of facts, or touch the rights of third parties. Sec Maynz, Dr., 
Rom. Lib. I. § 34, 85. 

(d) See below, VIII. 
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A. 6. -TERMS ANNEXED TO ADOPTION. 

It seems for tlie reasons already set forth that an adoption 
subject to a condition, whether precedent or a condition 
sabseqnent of defeasance, is impossible: (a) a contract can- 
not be made that the validity of an adoption, any more than 
of a marriage, shall be contingent on a certain volition 
or event* Nor can it be postponed in operation ; its effect 
is immediate or not at all. (&) These rules spring from the 
nature of the institution, (c) which equally prevents other 
terms being appended, such as liberty to give back the boy 


(а) Above, p. 187. See too Di. Lib. 50, Tit. 17, Lex. 77. 

(б) Ib. The formula of gift imports this. 

(c) By the Roman law, until a late period, mancipation was an essen- 
tial part of adoption, and mancipation was a solemn public act. Like 
some other important jural acta it could not be done subject to a con- 
dition or to a term postponing its effect to a future day. Such quali- 
fications were abhorrent to the simplicity of primitive ideas, and too 
great a burden for the memory of the witnesses by whose recollection, 
in case of future dispute, the transaction would have to be proved. 
See Goudsm, Pand. p. 155 ; Maynz, Dr., Rom. III. 86, 87 (3rd Edn.) ; 
Maine, Anc. Law, p. 206 (3rd Edn,). As society advanced the magistrate 
became of more, and the witnesses of less importance, but in exercising 
a kind of voluntary jurisdiction he long preserved the old forms, and 
he had to guard the interests of the community as those became more 
clearly conceived. The considerations stated at p. 187 above then 
rose into manifest importance. Disastrous results must sometimes 
arise from its being a conditional matter, whether a certain man is, or 
i.s not, the husband of a certain woman, or the legal father of a 
certain other man. So too as to the celebration of the sacra by a 
person of doubtful competence. The family law consists for the most 
part of defined duties and rights annexed to mutual relations under- 
stood as absolute, and fixed once for all by birth, marriage, and other 
events of an invariable character, whoever may be the subject of them. 

Some authentication of adoptions would prevent many law-suits 
in India. As to the use of public authentications of transactions under 
the Roman and the Teutonic systems, see Meyer, Inst. Jud. Tom. I. p. 
305 ss. The records of the Courts in England were originally the 
recollections of official witnesses. See Bigelow, Hist. Proe. pp. 318 ss. 
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adopted or to adopt other sons which would involve the 
parties most concerned in perilous uncertainties, (a) The 
disposal of the adoptive father’s estate should^ according to 
the older Hindu law, be governed by rules as little subject to 
individual caprice as any within the system, but as separate 
property, and freedom of disposal have grown up, endeavours 
have been made to retain the spiritual advantages of adoption 
while avoiding the risks of handing over properties to the 
adopted sons. Certain terms as to property on which a boy 
is adopted are frequently committed to writing; and how 
far, if at all, they bind the adopted son, is becoming a ques- 
tion of great practical importance. (?>) 

By adoption a widow of a Hindu sev’’ered from his brethren 
deprives herself of her interest in the estate, (c) The 
adopted son immediately displaces her as heir with a retro- 
active effect, {d) In order to prevent this a widow some- 
times endeavours to annex terms to the adoption by which 
she is secured a life interest in the estate aid the manage- 
ment of it. Effect has been given to bargains of this kind 
in some instances, but the Silstris have not approved them, and 
they must be regarded probably as opposed to the strict Hindu 
law of the Sutras. It has been said that as a father may even 
sell his son (g) much more may he part with him in adoption 
on such terms as he thinks reasonable. But the sale of a 
son (/) is allowed only as a last resource in a time of dis- 
tress. (g) The Krita adoption by purchase is distinctly 


(а) Comp. p. 90. 

(б) See above, p. 187. 

{e) Steele, L. C. 47, 48, 185, 186, 188. 

(J) 2 Sfcr. H. L. 127; below, Sec. VII. 

(e) Ooleb. Dig. Rk. III. Chap. I. T. 33 Com. 

(/) 2 Str. H. L. 224. Beo above, pp. 894, 896. 

(g) YAjliavalkya prohibits it wholly. See Coleb. Dig, Bk. II. 
Chap. IV. TT. 7, 16. See below. 
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forbidden, (a) so that the a fortiori argument is met by a 
prohibition in a nearer case. The adopted son ranks aa if 
bom at his adoptive father’s death : his mother could not 
appropriate to herself the estate of her child ; nor could she 
as his guardian legally make a gain for herself at his cost out 
of a transaction in which she was bound to do the best for 
her ward. The adoption invests the adopted with the estate 
as a support for the sacra; the widow took it but provi- 
sionally in her lower capacity for securing beatitude to her 
deceased husband, (b) and this connexion being established 
by the law of the family is superior to a convention in whigh 
the adopted son himself takes no part. Where indeed he is 
of full age and assents to injurious terms it may be that he 
is bound to fulfil them, but it is as under a contract which 
cannot prevent the estate from passing to him the moment 
he becomes son to the deceased adoptive father. From the 
Hindil point of view indeed it is questionable whether in 
consentiag to be adopted a man can lawfully accept terms 
which sever the estate, even temporarily, from the obligatory 
sacra; but as on acquiring the property he cannot be pro- 
hibited from dealing with it, the previous bargaining can 
hardly in practice be prevented in the case of an adult 
adopted son. (c) 

Even in the case of adoptions by males terms are some- 
times made which alter the rights and obligations properly 
incident to the position of the adopted son as such. It is 
not possible perhaps to draw a precise dividing line be- 
tween the bargains and settlements of this kind allowed and 


(a) 2 Str. H, L. 175 (Colebrooke). 

{h) See above, pp. 93, 872, 985. 

(c) Such a case ns that of Tara Munee v. Deh Namyaii Rai, 3 
B. S. D. A. R. 887, could hardly now be upheld. The decla- 
ration of the adopted sou that in certain events his adoption 
should be null could not make it null. As to agnatic rights the case 
is expressly provided against by the Roman law, Dig. Lib. 2, Tit. 14, 
Lex. 84. 
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disallowed by tie HindA law. (a) The principles already 
stated apply to them, and all are subject to the control Of 
the Court as representing the Sovereign according to Hindu 
principles in protecting the weak and helpless, (b) 

In the following case a contract was made which only 
expressed a right subsisting without it. A watandar^s nephew 
adopted by him agreed to pay his daughter money in lieu of 
ornaments. On her death a balance remained due. Her 
daughter was pronounced entitled to claim it as Saudayak 
strldha^a^^ of her mother, (c) The SAstri admits alternatively 
to the claim arising from family connexion that the son may 
have passed the agreement in consideration of the benefit 
he received by the adoption, but the case is but a weak one. 
The SAstris seem generally to have thought that limita- 
tions annexed to adoption by which the adopted son would 
be deprived of the usual advantages of his position could 
not be enforced. The decisions referred to above, p. 187, 
are on the whole to the same effect. In a case wherein a 
LingAyat of full age, about to be adopted by a widow, had 
agreed that she should retain the management of the estate, 
the Sdstri said that nevertheless the adopted son was entitled 
to the management, as the widow by adopting had neces- 
sarily become dependent (d) except as to her strldhana and 
her right to maintenance, (e) If the dependence of a widow 
having a son is regarded as a part of the public law {f) 


(a) Under the Roman law the terms had to be examined and 
approved by a judicial officer of rank. If prejudiced the adopted 
son could get himself set free. See Inst. Lib. I. Tit. XI. § 8 ; Di. 
Ub. I. Tit. VII. ff. 32, 33. 

(h) Manu VIII. 27 ; Viv. Chint. Transl. p. 300; Ooleb. Dig. Bk. 
V. T. 460 ss; 2Str.H. L. 80. 

(c) MS. 1666. 

. id) See Mit. Chap. II. Sec. I. p. 26 ; Manu V. 147, 148. 

(e) MS. 1743. 

(/) See Coleb. Dig. Bk. IV. Chap. I. T. 4, 6; Bk. II. Chap. IV. T. 56 
Comm, ad fin ; Bk. Ill, Chap. I. T. 62 Com. ; 2 Str. II. L. 96. 
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creating a relation not variable by the will of the indivi- 
duals immediately concerned, {a) this answer is correct, and 
such no doubt was the view of the Sastri. As a part of the 
family law resting on sacred texts it may well be supported, 
and the legal relations of the parties in other respects 
would, for the most part, be defined by the law, {h) not left 
to the exercise of free volition, but it does not appear that 
the principle has so far been distinctly embodied in any 
adjudication of the superior Courts. 

In another case a similar agreement had been made with 
the adopting father and mother. On the death of the father 
the Sustri said the adopted sou succeeded to his estate, but 
that it would bo (morally) wrong for him to break his agree- 
ment and disobey his mother, unless she was wasting the 
property through ill-will towards the son. (c) The Sdstri, 
as in the case noted above? p. 187, must have thought the 
condition so repugnant to the status taken by adoption, 
that effect could not be given to it. In the case of a kritrima 
adoption however {d) the Judicial Committee appear to 
have thought that such a condition might be annexed to 
the adoption, and in Eamasawmi\^ case (c) it was held 
that an agreement by the real father in derogation of 
the rights as adopted son of his son whom he was giving 
in adoption was not void, but was at the least capable of 
ratification when the son came of age.^^ But what requires 
ratification admits of repudiation, so that if ratification was 
necessary (which is not said) the son could not be prejudiced 
by such a transaction as the one in question. The Sastris 
opinions therefore can hardly be said to have been authorita- 


(a) See In re Kahdndds Ndrandds, I. L. R. 5 Bom. at p. lU. 

{h) See above, p. 367 Note (c). 

(c) MS. 1728. 

{d) Mttsst* Imrii Koonwar v. Roop Pr- Co. 15th March 18/9 ; 

6 Cal. R. 76. 

(e) Above, p. 187. 
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aside, aiid tiboagh m adopted soa naay resiga Ms 
i^^ta(^)it does not seem consistent witli tbe older principles 
irf the HindA law, as set forth in the SSstras, that a matt, still 
less that a woman, adopting a son should be at liberty at the 
same time to disinherit him, and so sever the estate from the 
obligation to perform the sacra and maintain the helpless 
members of the family. Nor can the real father properly 
give his son on such terms. A father has not ownership in 
his son as in a chattel, (b) This is obviously important with 
reference to the possibility of accepting conditions injurious 
to the son, such as might arise through arrangements of the 
kind recognized in Vinayak Narayan Jog v. Govindrav 
Cliintaman Jog, (c) Ghitko Eaghunath v. Janaki, (d) and 
in Badhabai v. Oanesh Tafya (rliolap, (e) however defensi- 
ble in particular cases these may be on other grounds. 

It would seem from the considerations that have been 

A 

stated that the Siistris^ view of this subject can hardly be 
contested on the ground which they have chosen. But it 
is certain that it is not allowed to govern the actual practice 
of the people; amongst whom fair arrangements for the pro- 
tection of the widow^s interest, during her life, are commonly 
made, and are always supported by the authority of the 
caste. (/) This is especially the case when the property was 
newly-acquired by the father ; it is generally felt as to such 
property that his wishes expressed or understood ought to 
prevail, and that his widow has an interest which ought to 
be protected. (^) Sometimes the husband settles terms in 
an adoption made by himself. Sometimes he annexes to 
his will or to his permission to adopt specific terms as to the 

(a) above, pp. 340, 368. 

(&) Tyav. May. Chap. IV. Sec. I. paras. 11,12, and Sec. IX. para. 2. 

(c) 6 Bom. II. C. R. 224. 

(d) 11 Bom. H. C. R. 199. 

(e) I. L. R. 3 Bom. 7. 

(/) The answers to Questions 3, p. 366, and 10 p. 370, above, were 
no doubt influenced by a ^ense of thia* 

Comp, above, p. 663 Note (c). 



of hk »ole or separate property. In some (^ses 
leaves the whole or part of his property to relatives or to 
a charity, subject perhaps to a life interest of his widow or 
some other person. In other cases he gives no direction 
and dies intestate. Somewhat different questions arise 
under these different circumstances, and different views have 
been taken by the authorities. 

In the case of an alleged adoption by a male of a nephew 
on condition or with a reserve to the wife of the adopter 
of a life enjoyment of the immoveable property, and after 
her death of the self- acquired property to the adopter's 
daughters, the Judicial Committee said only that it would 
take very strong evidence to prove such an adoption, and 
held it had not been proved, (a) 

In Vi nayaV v. novindrao (h) a direction was given to 
adopt a nephew by a will which greatly limited the estate 
to be taken by him as son. This was upheld on the ground 
that a suflScient provision was made for the adopted son 
and that ho, after his adoption, had assented to the will and 
taken the benefit which it secured to him. 

In a case however in which a will was thought effectual by 
the Pandits, they added : — If the testator had really given his 
wife verbal instructions to adopt a son in the event of her 
not bearing male issue, her compliance with those instructions 
would of course invalidate the will according to the Hindff 
law, it being incompetent for the testator, who authorized 
the adoption of a son, to alienate the whole of his estate, (c) 
and thereby injure the means of the maintenance of his would- 
be-heir.*’ (c?) 


(a) hnvit Konwar v. Roop Narain Singh, 6 Cal. R. 76. 

. 

(J) 6 Bom. H. C. R. 224 A. C. J. 

(c) See above, pp. 216, 648, 758; Vyav. May. Chap. IX. para. 2. 

(d) Nagalutchmee Unimal v. Gopoo Nadaraja, 6 M. I. A. 320. See 
above, pp. 213, 214, 219, 220. 
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In the case of an authority to adopt, unaccompanied by 
limitations of the property, the Judicial Committee said that — 
** A son adopted under a permission by a widow takes as such 
by inheritance from his adoptive father, not by devise/^ {a) 
If he takes without qualification as a son by inheritance it 
does not seem consistent with that, that he should be sub- 
jected to other terms by either adoptive parent than such as 
could be imposed on a son by birth. This was the view 
taken by the Sustri in the case referred to at p. 187. He 
pronounced the adopted son^s right unaffected by stipu- 
lations imposed on him by the widow in her own interest. 

The terms stated in the deed, where there is one, usually 
embody the notions of the parties as to the legal effect of tho 
adoption, (Z>) but this is by no means always the case. In 
GhitliO V. Janahi (e) a widow adopted without, as appears, 
any direction from her husband. She contracted with the 
boy’s father for his entire exclusion from any proprietary 
right, and for his heirship to her subject’^ to these condi- 
tions” or rather limitations. They could hardly be pro- 
nounced reasonable, but on account of tho poverty of the 
boy’s family they were upheld by the High Court. If the 
boy however immediately on tho change in his status by 
adoption became heirto his adoptive father taking by inherit- 
ance an unqualified estate, the agreement must, it would 
seem, have been void. The widow^s contract with the boy’s 
father to the boy’s detriment would no more stand than such 
bargains of her’s with other persons. 

When this ruling came under the observation of the Judi- 
cial Committee, their Lordships pronounced it a matter not 
unattended with difficulty, (c?) In the particular case they 


(a) Bhoohun Moyee^s pa,8ej 10 M. 1. A. at p. 311. 

(&) As in the case at Steele, L. C. p. 183. 

(c) 11 Bom. H. 0. R. l99. 

(d) Rama$aivtni v. Venkataramaiyan, L. R. 6 1. A. at p. 208. 
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had at tlie time to deal with, their Lordships found that the 
bargain was one that could be and had been ratified by the 
adoptive son after he became of age. 

It has been more emphatically dissented from by the 
High Court at Madras, [a) SirC. Turner, 0. J., there said — 
We are of opinion that a child taken in adoption cannot be 
bound by the assent of his natural father to terms imposed 
as a condition of the adoption, and that, like other agreements 
made on behalf of minors for other than necessary purposes, 
it would lie with the minor, when he came of age, to consent 
to or repudiate them. (6) This we understand to be the effect 
of the ruling of the Judicial Committee in ItumasavjmiAiyar 
w Veiicataramdiyan.^^' (c) 

In Special Appeal No. 32 of 1871. (d) of the High Court 
of Bombay it was thought, however, following Yinayah v. 
GovindmOj (h) to be at least possible that a widow adopting 
might reserve to liersolf a material part of the estate. 

A distinction may no doubt be taken between the widow 
adopting on a general authority or without authority, and 
one adopting under terms defined by the deceased husband. 
At Calcutta the husband^s authority to limit at will the 
estate to be taken by his widow and by the son she was to 


(а) In the judgment of the latter a compromise by the widow of 
claims setup by the members of her husband’s family was upheld, 
though made with a view to adoption, and directly diminishing the 
estate. It was thought a fair arrangement in itself, and one therefore 
which was not affected by the subsequent adoption. {See above, p. 367.) 

(б) Sqq Bamundoss Mooherjea V. Miissi. Tarince, 7 M. I. A. 169; 
Naihajee v. Harit 8 Bom. H. C. R. 67 A. 0. J. 

(c) L. R. 6. I. A. 196 ; Lakshmana Bdu v. Lakslmi Animdl, I. L. R* 
4 Mad. 160, 163. 

(d) Decided 12th June 1871. 

(e) Above, p. 1106 Note (^>). 
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adopt lias been fully recognized, (a) A power of adoption 
having been given by will to a wife, coupled with a direction 
that the widow should, during her life, retain all testator^s 
property, ancestral as well as self-acquired, it was held that 
the widow after adopting had a life interest with remainder 
to the adopted son. (b) 

It does not seem possible to reconcile with this last deci- 
sion the opinion of the Sustris given in the earlier case, (c) 
In Bombay and the other provinces subject to the law of 
the MitdksharA a father^s power of devise as against living 
sons is strictly limited, (J) and the Sastris^ opinion would 
substantially express the law. If the son adopted by a widow 
under a general power given by will takes oven in Bengal 
otherwise than by inheritance, there is a difficulty on the 
decisions in conceiving how he can take at all. He may not 
have been born in the life of the testator, (c) he could cer- 
tainly not be ascertained at the moment of his death. No 
gift could be made to such a person nor consequently could 
a bequest. (/) If however the adopted son takes by inherit- 
ance even the father’s power of devise to his injury is very re- 
stricted. In Baboo Beer PertabSalier v. Maharajah Eajender 

(o) The terms must, it seems, have been accepted by the boy’s real 
father ; otherwise a contention would have been raised on the ground 
of concealment of the limitations by the widow. 

(5) Bepin Behari Bmdopadhija v. Brojo Nath Mooldiopadhyay I. L. 
R. 8 Cal, Z^^lyioWo^mgMusst.BliagbiUtiBace v. Chowdhry Bliolanath ^ 
L L. R. 2 I, A. 2r>»j. The latter was not a case of adoption but of 
a settlement by a man on his wife with the concurrence of his Kri- 
trima son to whom was given a remainder on the wife's death. 

(c) In a case where the widow was given “ absolute control” and 
possession during her life. Sir R. Couch, C. J., refrained from saying 
whether she took more than a power of management for the proposed 
son in adoption, Bdmguttee Acliarjee v. Knsto Soonduree Delia, 20 
C, W. B. 472 0. E. 

(d) See above, pp, 209, 216, 219, 

(e) Above,' p. 1055. 

(/) See the Tagore case, L. R, S, I. A. 47, 67, 70 ; RamgtUiee 
Acharjee v. Krieto Somiduree Delia, 20 C, W. R. 472 0. B. 
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Pertah Saliee (a) the Judicial Committee say:—'' A man 
(with male descendants) may dispose by will of his separate 
and self-acquired property .... if moveable, mh^ect 
perhaps to the restriction that he cannot wholly disinherit 
any one of such descendants.” 

The husband who authorizes a widow to adopt has not 
sons as coparceners to interfere with his disposal of his pro- 
periy, and an adoption by him after such a disposal could not 
affect it. (b) But the case just referred to shows that a gift 
or devise, made after an adoption could not prevail to any 
extent against the son,’^ (c) so that if the adoption by the 
widow is absolutely retroactive a will in her favour being 
overcome by the son^s survivorship cannot secure her 
against the ordinary risks of adoption. A mritya patra in 
a form not uncommon may be more effectual by giving her 
an immediate interest in the property subject to the life-use 
of the donor. (<?) 

It is obviously somewhat inconsistent with the theory of 
a complete continuity of ideal existence between the son 
adopted by a widow and the predeceased adoptive father that 
the widow should be able to stipulate for terms other than 
those of the son’s taking the whole estate with all its respon- 
sibilities. (e) This theory has in many cases been applied 

[а) 12 M. I. A. at p. o8 ; 8ccalso Laksliinan Daila NaiJc v. liamchand- 
m Dada NaiJc, I. L. E. 6 13om. 48. 

(б) Ramhliat v. Laksltman, 1. L. E. i Bum. (331. , 

(c) Jud. Cit. at p. 637, atid cases there referred to. 

(d) See above, pp. 218 Note (c), 221. This form of will avoids the 
distinction drawn by the High Court of Madras between the gift and 
the will of an unseparated HindO, unless the gift itself be deemed 
incomplete until separate possession of the property is given. See 
Coleb. Dig. Bk. II. Chap. lY. T. 56 Comm.; above, pp. 685, 696, 707 
Note (c); Vitla Butlen v. Yamenamma, 8 M. H, C. E. 6. 

(e) See above, p. 165. It is shown there that a Hindd inheritance 
is by native lawyers conceived as a unlvereitas. The son takes it 
with all its burdens even though he should resign a part to the 
adoptive mother. 
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so as to annul the intermediate transactions of the widow, (a) 
but withal it is not a thorough-going theory as is seen in 
the case of collateral succession between the decease and the 
adoption. (&) The recognition of separate property however 
implies a right to dispose of it by the husband, and wills being 
allowed, be can give or bequeath to his widow as against an 
existing son, (c) much more it may be said as against a son to 
be adopted, {d) If dying sonless he makes no will, his widow 
takes his separate estate by inheritance, (c) and even with 
respect to the immoveable property, as she cannot be forced 
to adopt at all, it seems a necessary concession that she 
should be allowed to impose reasonable terms on an adoption 
for her own security. (/) By avoiding any disposition her 
deceased husband has, under the law of Bombay, made her 
discretion virtually his own. If he has given particular di- 
rections these must probably be regarded as conditions, 
without compliauce with which an adoption cannot be made 
in so far as they are conditions precedent, (h) and which 
otherwise attend the adoption and govern the .rights of pro- 
perty arising under it, so far as is consistent with the 
status induced by the adoption. The terms must, to 
satisfy in any degree the Hindu law be not grossly unfair to 
an infant adopted, and must be subject to control and revision 
by the Civil Court. 


(a) Above, pp. 101, 367 ; Rajkriato Roy v. Kislioree Mohun, 3 C. W. 
B. 14; MS. 1716 ; 2 Str. H. L. 127. 

(h) See too above, pp. 94, 96. 

(c) Above, pp. 207, 208, 219. 

(d) See above, p. 641. 

(e) Above, pp. 88, 94 ; Mit. Chap. II. Sec. I, p. 89. 

(/) Analogy would suggest a possible reserve of one half as on a 
partition with her son she would take so much. See above, pp. 778, 782 ; 
Steele, Ij. C. 69. The $astris* view of the proper extent of tho 
mother’s right was the same. See pp. 366, 370. 

Comp. Rangubdi v. BhagirlMbdi, L L. R. 2 Bom* 377* 
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Though the Hind ft law^ in its earlier form, strictly guard- 
ing the family estate, imposed rigorous limitations on gifts 
to females (a) it is inconsistent with its later development 
that they should not be capable of taking as large an estate 
as a donor is capable of bestowing. (6) The Mitftksharft^s 
doctrine of the widow^s inheritance (c) implies that she may 
take the whole interest of her husband# (d) The restrictions 
on her dealing with the immoveable property (e) show that 
when they were set forth the law had not yet become fully 
unfolded. In the present age when individual right has 
taken a much higher place than formerly, and a man may 
dispose freely even of self-acquired lands, (/) it seems to 
follow that he may bestow them by gift or devise on a wife 
or widow as well as on any one else. As regards moveables 
no doubt can exist. The cases referred to above, pp. 208, 
293, 315, show that an interest much larger than the tech* 
nical widow’s estate (g) may be given to a woman, (a) and 
it has recently been expressly ruled (i) that a man owning 
separate property may devise it without limitation to his 
widows. The widows thus dowered might adopt a son, and 
the question would then arise of whether by doing so they 
must necessarily defeat their own estate by a retrospective 
operation of the adoption so as to nullify the will. ^ The 
husband’s gift to them of his separate property could not 
be defeated by his son, whether born or adopted, unless the 

(a) Above, p. 271. 

(d) See above, pp. 208, 219, 293. 

(c) Mit. Chap. II. Sec, I. para. 39. 

((?) Above, pp. 149, 295 ss. 

{e) Above, pp. 299 ss. 

(/) Above, pp. 772,812. 

(pr) Above, pp. 94 as. 

{h) See above, p. 777. 

(t) Mulchand v. Bai Mancha,'Bom. H. C. P. J. 1883, p. 199 ; S. 0. 
I. L. R. 7 Both. 491, following Jeewwi Punda v. Muasi Sona, N. W* P. 
H. 0. R. 1869, p. 6. The father could not disinherit his son by will 
under theMit&ksharft law, as in Prosunno CoomdT Qhose v. TarracJcndih 
Sirkar, 10 B. L. R. 267. See above, pp. 207, 208, 219, 365, 587; 2 Str. 
H. L. 19, 21. 

140 H 
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son were fclius reduced to indigence, (a) and as in the 
partioalar case the wishes of the husband in favour of the 
widows have been strongly signified, there seems to be no 
valid reason why they should not be at liberty to make a 
reasonable reserve for thetnselves in settling the terms of 
an adoption. The assumed will of the deceased in favour 
of adoption may be supposed to have been thus conditioned, 
and the act of adoption to connect itself by relation with 
tte purpose or permission that gives it effect, (h) 

Where a deed of permission or a will has explicitly set 
forth the terms on which the deceased wished an adoption 
to be made, there should, it seems, be still less difficulty in 
giving effect to such terms wherever they arc not wholly 
unreasonable. In the case of simple inheritance by a widow 
a transaction by which she defeats the rights of a quasi- 
posthumous son is certainly opposed to jural theory, (c) Nor 
could a widow even claim a partition with her son so as to 
obtain an equal share. (J) Her power to make stipulations in 
adopting must apparently be placed on the general subordi- 
nation of merely pecuniary arrangements to the will of those 
concerned, on her faculty to adopt or not at pleasure, and on 
the benefit to be secured both to her husband and to the 
child of her choice (e) by not making the hazards of adop- 
tion too great. As it rests thus on considerations outside a 
strict construction of the law, it is peculiarly a subject for 
the equitable jurisdiction of the Courts, the exercise of 
which is most strongly called for where an infant is trans- 
ferred from his family of birth and deprived of the rights 
annexed to his position there. 

(a) Above, pp. 208, 216, 772. 

(5) See Vin. Abrt. Tit. Relation. 

(c) Unless it can be maintained that in making no disposition the 
husband has intended her to be unlimited owner oven of the immove- 
able property. This is not admitted by the Courts. See the Section 
on Strtdham. 

* (d) See above, pp. 653, 824. 

(e) An analogy may be found in the marriage settlements ariauged 
for minors by their parents under the English law. 
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The older authorities, both text books and decisions, agree 
in a great measure with the strictness of the S^lstris* view. It 
is only within a short time that a relaxation is to be noticed 
conformable to what has long been the usage in Bombay, and 
now perhaps going beyond it. As usual under such circum- 
stances the decisions have not been quite consistent. In 
one case no such condition, it was said, as that an adoption 
of a boy remaining good so long only as he was obedient 
to the mother was proved to have been imposed upon an 
adoptee at adoption, and even if it were, such a condition 
would be invalid, (a) In some other cases, however, such 
a stipulation has been held not invalid, as in the one noted 
below, notwithstanding the widow’s acknowledgment of the 
adoption and Government’s having acted upon it without 
question. (6) The Sastri however would not allow even the 
adoptive son by contract to divest himself of his estate. An 
adoptive mother (Koli) made an agreement with her son, 
whereby he resigned to her the bulk of the family pro- 
perty. This was pronounced by the Sastri illegal, and 'the 
adopted son, if capable, still entitled to inherit, subject to the 
duty of maintaining the mother, (c) 

The early cases are equally restrictive of the widow’s right. 
The adoption, it was ruled, works retrospectively, notwith- 
standing that the adopting widow had declared in the adoption 
deed that the estate was to remain with her during her life.f^Z) 
So also an attempt by a widow in adopting to reserve the 
estate to herself for life by a formal declaration in writing 
was pronounced of no avail, (c) 

(a) Rayn Surun Doss v. Musst, Fran Koei'f N. W. P. E.for 1865, Pt, 
1, 293. 

{6) Th. Oomrao Singh v. Tli, MaJifah Koonwar, 4 N. W. P. R. 103a. 

(c) MS. 15. 

((^) Musst, Solxihlina v. RamdoolalPande ct al, 1 0. S. D. A. R. p. 324. 
In Radhabai v. Damodar Krishnarao, Dom. H. 0. P. J. for 1878, p, 9, 
a document of somewhat doubtful import was construed as not in- 
tended to deprive an adopted son of his ordinary rights, and thus a* 
discussion of Chiiko v. Janaki, 11 Bom. H. C. R. 199, was avoided. 

(<?) Musst. Sdbiita Dof>o v. Suturjhxtn Sulpuifco, 2 C. S. D. A. R. 21. 
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B^—THE ACT OF APOPTION— THE PERSONS WHOSE 
PARTICIPATION IS REQUIRED. 

B. 1.— IN REGULAR ADOPTIONS. 

The persons who must attend at an adoption are — (1) 
Parents or survivors thereof on either side of the boy, or their 
representatives, (a) (2) The boy to be adopted. (3) The 
officiating priest or priests in the castes in which sacrifices 
are thought indispensable. 

Persons who may be invited to attend at adoption, but 
whose non-attendance does not affect validity of adoption, 
are — (1) Near kinsmen. (?/) (2) Neighbouring gentry. (r) 
(3) Visitors, standers by, who may become witnesses of 
adoption, (d) 


B. 1. 1.— THE PARENTS GIVING. 

The giver and receiver should both be present at the 
ceremony of adoption. It should take place at the adopter’s 
house or other place free from impurity. The adopter must 
personally (not by deputy) take the child.’’ (e) 


(a) Sir F. Macn. Cons. H. L. p. 218 ; 2 Str. H. L. p. 87. Under 
the Roman Law “ Is qui adoptat vindicat apud pra3torem filium suuin 
esse,” Gains I. § 1^4: after an “ iu jure cessio” by the natural father. 
The ancient form is given in the Digest (Lib. I. Tit. VII.) the giver 
saying Mancipo tibi hunc filium qui mens est,” and the receiver 
“ Hunc ego homincm jure quiritium meum esse aio, isqno mihi cinp- 
tus est hoc eere mneaqne libra*” Poth. Pand I. § VIII. 

As usual in solemn ceremonies the personal presence of the parties 
was necessary. They had to make the prescribed declaration before 
a magistrate of high rank, whose authority then attached to the rela- 
tion contracted in his presence; mere documents were ineffectual. 
Jb, An irregular adoption could be confirmed after a judicial inquiry 
and hearing those who opposed it. lb, § XY. 

(&) Alank Maitjari v. Fakir Chand, 5 C. S. D. A. R. 356. 

{c) Sooirngun Sutputtij v. Sabifra Dye; 2 Knapp, 387;S. 0. 5 0. 
W. R. P. C. 109. 

{d) Veerapcrmal Pillay v. Navrain VUlny, 1 Sir. 91. 

{p) MS. 1675. jSV’c above, p. 930. 
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The presence of the natural or the adoptive mother, it was 
held, is not necessaiy if the fathers be present, (a) In the 
particular case the parties were Sftdrae, but the ceremonies 
imply the presence only of the fathers (when living) as 
indispensable even amongst the higher castes. In a case 
where proof of gift was wanting, either by the father or the 
mother of the boy, it was said that a deed executed only by 
the adoptive father was insufficient to establish an adop- 
tion. (6) 

ill a case before the Judicial Committee it was 
laid down that the requisite declaration of gift can be made 
only by the parent (c) giving the boy. An instrument signed 
by the adopter and declaring the boy his representative is 
ineffectual for this purpose, (d) and is needless. A Sastrisays 

When either of the parents has given a son by pouring 
water on his hands the gift is complete.'^^ (The gift was in 
the question stated as made by the fathor.)(c) The parents 
need not consult their relatives.’^ (/) 

The corporeal gift of the boy to be adopted may be made 
by deputy as by a wife, or a brother of the real father, or as 
a deputy of a widow l3y her uncle when the request and 
assent have passed between the real and the adoptive 
parents, {g) 


{a) Alvar Ammaiil v. Uamasawmy Nalkcn, 2 M. S. D. A. R. 67. 

(b) LakslmiauY. JUlala bin Ganu, Bom. H, C. P. J. 1875, p. 186. 
Soe above, p. 910. 

(c) See above, p. 896. 

(cZ) Nilmadhab Das v. Bishunibhar Das, 3 B. L. R. 27 P. C.; S. 0. 
13 M. I. A. 85. 

{e) MS. 1677. 


ig) Vijiarangam v. Lakshuman, 8 Bom. H. 0. R. at p. 256-7 ; 
guhai v. Bhagirtkibal, I. L. R. 2 Bom. 377; Jammhai v. Raijchand, 
I. L. R. 7 Bom. 229. 
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B. 1. 2.~.THE PARENTS TAKING. 

is ordained that the husband and wife, among the 
^Adras, should be present, and that they should cause a 
BrAhmin to make oblation to fire/^ (a) 

The wife, as we have seen above. Section III., may act 
under a delegation from her husband in giving or receiving 
a son in adoption. In such a case the husband^s presence 
is of course dispensed with. 

(1) Adoption by a wife of a son in her husband^s lifetime ; 
(2) carrying on a suit on his behalf and in his name ; (3) non- 
denial of adoption, were held to be strong circumstantial evi- 
dence in favour of adoption with the husband^s consent and 
with due ceremonies performed, (b) 

When one of the adoptive parents has died the other may 
accept in adoption subject to the conditions already consider- 
ed. When both are dead, as the acceptance by either parent 
is impossible, the adoption itself becomes impossible also. 
The exceptions admitted in a few cases have been considered 
under Sec. III. (c) The law was thus laid down by the High 
Court of Bombay : — There must be not only a giving but 
an acceptance manifested by some overt act to constitute an 
adoption according to Hindi! law. (d) Here there is said to 
have been a giving, but to whom ? to two dead persons, the 
only two who could have adopted a son to the man.^' (e) 

B. 1. 3.— PRESENCE OF THE CHILD GIVEN. 

The indispensable manual delivery and acceptance of the 
boy adopted (/) implies of necessity his presence at the 


{a) 2 Str. H. L. p. 130. 

(6) Tincowrie ChatterjecY. Denonath Banerjee, W. R. 186Jj, p. 155. 

(c) Above, p. 1012. 

(d) 1 Str. H. L. 95 ; Manu IX. 168. 

(e) Per Westropp, 0. J., Bhagvandae Tf^mal v. Rajmal, 10 Bom. 
H. C. B. 265. 

(/) Steele, L. C. 184. 
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ceremony. This gives him the opportunity; should he object 
to the transaction, of expressing his dissent, (a) 


'PI 


J3. 1. 4.-~PP.ESEXCR OP RELATIVES. 

Ihe adopter s kinsiiKMi ought to be convened, but their 
assent is not iiocessarv.^^ (h) 

B. L>.— IX CASES OE AXOMALOCS ADOPTIONS. 

In the "luasi-adoptioiis in vogue amongst some castes of 
the Roinbay Presidency (6*) no forms apjieav to be used 
beyond those intimating assent on both sides, nor is the 
presence ol relatives tlioiiglit requisite. 

In a kritriina adopiioji tlio consent of tlie party adopted is 
essential to the validity of it, (d) and sliould be expressed 
simultaneously with the acceptance of the adopter. 

In Macnogliten, H. L. vol. IT. pp. 190 ss, will be found 
several cases of kritriina adoptions. Nothing seems essen- 
tial but the assent of the ])artics and of the boy’s parents 
if they arc alive. 


C. -EXTERNAL CONDITIONS TO BE SATISEIED. 

0. l.-AS TO PUBLICTTV. 

To vender adoption complete, there must be n public act ol 
giving and receiving, aeconijnuiied by a perfunnanct! of some 
religious eeremoiiy. ( /') 


iff) a hove, A. 

l.A) MSS. 1(334, 1677. 1! the ductriiu* of the /Sanit^'hlrakauskibha, 
as to thu widow's indc'pciidciico iu adopting ho taken as law for the 
Bombay Bresidciicy, tlic presence of relatives cauuol bo necessary, 
as an intimation of a superniioiis assent, s(v above, pp. 864, 880, 904 ; 
Vtisl^Jif/ia, X\\ (3. 

Above, jj. [}'27. 


(d) LachmaK Jjall v, Mohun LtdU 16 t’. W. K. 179« 

(r) Sutli. Syn, Notes xv. \vi. 

{,f) S, SuMcifory IJossee v. Doorgackivni Sett. 1 Bourke, pp. 360,361. 
141 n 
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It is enjoined that notice of an adoption should be' given 
to the relations within the (the circle of the) Sa^otr Sapindas 
and to the Rnja, though no provision appears in case of their 
disapprobation, even in adoptions by widows/’ (a) 

This injunction bears less on the choice amongst diifercnl 
boys in the family than on the necessity or at least the desir- 
ableness of the countcnauco of all members of the family to 
the celebration of a religious ceremony. To show their 
assent and presence they ought to sign the deed wlieu there 
is one. (b) 

Intimation of an iiiteuded adoption should be given to a 
Mamlutdar or other Government otlicer of the vicinity, but 
the watit of it does not vitiate an adoption otherwise made 
with due ceremony/^ (c) 

Publicity is not absolutely essential to validity of adoption, 
yet it is always sought for on such occaHiuns. ((7) 


C. 2 — AS TO TIMH. 


A fortunate day ought to be selected for an adoption.^’ (e) 

The Sankalpa or declaration of desire to adopt must be 
made by day. The remaining ceremonies may tlien take 
place by night. A i'ormal accepta-nce is indispensable.^' ( /*) 


(/f.) Steele, L C. 1*5. Tlio oliject ol' tlio iutiinaliun to Guvcnjinciil 
where its interests are eoneerned may be seen from the cm.'iCs aljove, 
pp. 1010-11, ami U>e rofcTcnees at p. 937. 

(b) lb. 18:;. 

(c) MSS. 1077, 1711 ; Vasisiifiu XV. u. 

i 

{d) R. Vassereddi Ramauanifha Baiflu v. R. W J (Uffjnaiidha Baulu, 
1 M< S. D. A. Dec. 1832, p. 520; Raw e Munnio/n'f'nen v. Jairnarain 
Bose, C. S. D. A. R. 1857, p- 244; Ran>}n Kishtomonee B'ibna v. Raja 
Anundnath Boy, C. S. D A. U. 1857, p. 1127. 

(e) MS. 1677. 

if) MS. 1679. 
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0. AS TO PLACi:. 

It is not a ground for setting aside au adoption that it 
was celebrated not at the usual place of residence of the 
parties, (a) though this is the proper course. (/>) 

Sacrifice need not take place in the house of the adopter, (c) 
hut this is usual. (</) 

D. r,-~CKUEMONlKS AND iimMS-OONSTlTUTIVE.- 
D. T. 1— AMONGST BRAHMANS. 

(а) . — fn adopthqi Stvangem ; and generally , 

(б) . — In adopding Sagolras. 

?). — In adopting Ada/Ls' and Boys alrBCidy toiMUTcd OT ifiHioI^d* 
. — In adopting as a DvydmuBhydyana^ 


I). I . 1. (.f).-IN ADOPriNG STRANGERS ; AND 

(GENERALLY. 

Tlie ceremonies used in adoption are either regarded as 
essential to constitute the relation ; as sacrificial ; as au- 
spicious; as authenticative ; or as simply indicating joy and 
gene)‘osif/V. Amongst the Brahmanas, if the bastris can be 
taken as fiiithful expositors of their law, the first two classes 
blend into one. But the second class is of very variable 
extent. At pp. 218 ss of Strange’s H. L. vol. IL, there is a 
description of a very elaborate ceremonial, but at p. 87 this 
is cut down to a few simple ])articulars, the demand after 
invitations and notice to the authoi*ities, tlie gift, the (htta 
ItfunUj followed after adoption by the upanayaua to bo 
celebrated by the adoptive father, (e.) 

(u) Bhaskar Buchaj>‘e v. Naroo Ragoafitli, Bora. Sel. Rep. 25. 

(/>) Diibti. Climul. Sec. n. 0. 

(r.) n. Oomrao Singh v. Th. Maldab Koonwar, 4 N. W. P. R. p. 103. 

[d] Dabt. Chand. SVc. FI Hi ; Halt. Mtm. V. V>, 21 ss. 

Sfie above, p. 9c>8. 
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V ^ ifioption,” a Stetri agaiu declares, is vsJid ^itbout 
proscribed ceremonies* The dispensationfrom ceremoaies 
& the Samskar Ganpatti, supposing the passage genuine, 
extends only to daughters^ and brothers’ sons/^ (a) and 
another insists that, Whatever is done contrary to the 
rules of the Sdsfcras must be considered as null and void. *’(??) 
But the objections in the case went to the eligibility of the 
adopted and the adopting widow^s capacity. 


The age of the parties has not been thought to make any 
difference. An adoption of a married man was said to 
require for its validity the performance of the due ceremo- 
nies. (/?) 

A man In extremis adopted a sou without ceremouies. The 
adopted performed his funeral ceremonies. The SAstri said, 
this, according to the M«ayiikha, constituted the sou only a 
priti-putra, not an heir, (d) 


In the case of a son adopted without any rites by a man since 
deceased, the Sastri, not allowing that he was already suffi- 
ciently adopted, insisted on the elder widow’s competence to i 
adopt him as the person indicated by her husband, notwith- : 
standing the opposition of the junior widow. (»’) 


In one case the answer was, The required ceremonies 
must be performed by the ])erson adoi)tiug. Tlieyj 
be completed after his death so as to constitute ) 
adoption.” (No mentiou of widow.) (/) But ano/ 



jidoption by will is nob allowod, only a permission to adopt. 

Sub-sec. III. B. o. 

(a) MS. mCy. 

(iy MS. 1672. 

-* j ' 

(e) MS. 1643. This is tlic stiwigest mark of abandoimicut of riglit, 
is properly used in such a solemn transaction as n gift or sale of 
bad. See Mit. Chap. I. See. T.jmra. 82; 2 Str. H. L. 426. . 

(d)- MS. 1680. 

> ■(<;)• MS. 1640. 







M iftni^ered that a ceremony begun by a dying person, ^ho 
does not live , to complete It, may be completed by bis 
widow/^ (a) She may at any rate begin de novo^ and this 
seems to be generally thought necessary. Thus 
merely verbal adoption is insufficient, nor can the deficient 
ceremonies be supplied after the adopting father^s death. 
But his widow may adopt anew from the beginning/^ (6) 


Jaganndtha discusses at some length (c) the questimi of 
whether besides a gift the prescribed religious ceremonies and 
samskdras performed in the adoptive family are essential to 
adoption. His conclusion is that should the oblation to 
fire be partly omitted through inability to complete it, the 
adoption is sometimes good.^' As to the samskdras he 
accepts the passage of the Kdlikd Purfina which Nilkantha 
questions, (^i) and derives from it the rule that tonsure and 
the subsequent samskdras are at least requisite to the com- 
pletion of sonship. (e) Hence there can be no adoption of 
a boy whose tonsure has been performed. (/) As there is no 
ceremonial tonsure as a samskdra in the lower castes {g) 
the obstacle it would create does not exist amongst them, {h) 
nor has any rite to be performed in order to complete an 
adoption beyond a gift and acceptance distinctly for that 
purpose. 

Colebrooke too says — Adopted sons being duly initiated 
by the adopter under his own family name become the sons 
of the adoptive parent. The upandyana (thread oere^ 


(a) MS. 1661. 

(ft) MS. 1684. 

(c) Ooleb. Dig. Bk. V. T. 273 ss. 

(d) Vyav. May. Chap. lY. Sec. V. para. 20. 

(c) Qoleb. Dig. Bk. V. T. l83 Oomm. 

(/) Coleb. Dig. Bk. Y. T. 273 Comm. See 2 Sfcr. H. L. 109. 

(g) Ooleb. Dig. Bk. Y. T. 134, Kote. There is in most a tonsure, 
but without the sacramental significance. 

(A) Ckdebi Dig. Bk. V. T. 276 Ooimn. eub,fin, ; 



'1180 THB ACT OF ADOPTION. 

m . mast be performed in the name of tbe 

adopter’s gotra.” (a) 

The performance of the sacred ceremonies is not com- 
petent ^ a woman or a man of low caste^ since the utterance 
of the Vedic formulas is forbidden to them. (6) The diflBculty 
is removed by a vicarious performance of these rites. Like 
the consecration and dismissal of a bulb the adoption of a 
son may be completed by an oblation to fire performed 
through the intervention of a Brihmana,^’ (c) The Br&h- 
ma^a incurs guilty but the spiritual purpose is none the less 
achieved, {d) 

In Madras the mere gift and acceptance as in adoption 
constitute adoption even amongst Brahmanas. (e) Proof of 
the datta homam is not necessary there. The Madras High 
Court quoted with approval Sir T. Strange’s statement : — 
There must be gift and acceptance manifested by some 
overt act. Beyond this, legally speaking, it does not appear 
that anything is absolutely necessary, for as to notice to the 

(a) Coleb. in 2 Str. H. L. 111. See above, p. 938. 

(fi) Vyav. May. Chap. IV. Sec. V. paras. 12 — 15. 

(c) Coleb. Dig. Bk. V. T. 275 Comm. 

(d) Vyav. May. Chap, IV. Sec. V. para. 14 ; 2 Str. H. L. 89. 

(e) V. Singamma v. Eaimnuja Charlu, 4 M. H. C. E. 165. On this 
doctrine the .Judicial Committee has observed : — “ Then it has been 
more recently decided in the Madras High Court that even in the 
Case of an adoption by a Br4hmini woman the ceremony is not ne- 
cessary. Their Lordships intend to follow the example of the High 
Court in this case in not considering to what extent the Madras 
decision is correct, and how far the ceremonies may be omitted in 
the case of adoption by a Br&hmini woman. They may, however, 
observe that the reasoning of the Madras Court applies even h 
y^rtiori to Madras. The other Indian decisions which have been 
. cited, and particularly those of the late Suddur Dewanny Adawlut, 

dearly show that the present question has long been treated as an 
Open and vexed one by Pandits as well as Judges. It was so treated 
in a case before their Lordships in 1872, Sree Na/rain Hitter v. Sree- 
muity Kiehen Soondory Daesee, L. E. I. A. Supp. 149, but was not then 
deci^, the suit being dismissed upon another ground.” 

V. Behan Lai MMickf L. R. 7 I. A. 36. 
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Bajali aad invitation to kinsmen^ they are agreed not to 
80 ^ being merely intended to give greater notoriety to the 
things so as to obviate donbt regarding the right of sucoes- 
sion^ and even with regard to the sacrifice of fire^ important 
as it may be deemed, in a spiritual point of view, it is so 
with regard to the Brahmin only ; according to a constant 
distinction in the texts and glosses, upon matters of ritual 
observance, between those who keep consecrated and holy 
fixe, and those who do not keep such fires, i. e, between 
Brdhmins and the other classes, it being by the former only 
that the datta homam with holy texts from the Veda can 
properly be performed, as was held in the case of the Bajah 
of Nobkissen by the Supreme Court at Bengal. . . (a) 

Even in Bombay and amongst the classes who imitate 
the Bnihmanas in their ceremonies proof of the homa has 
not in all cases been thought essential {h) by the Courts. 

In one case it seems to have been held that the religious 
ceremonies might be dispensed with even in the case of 
Brdhmanas, (c) but no other instance seems to have occurred 
in Bombay as a decision of a superior Court. 

In a single instance’ a Sastri pronounced an adoption with- 
out sacrifice valid for a Brahmana. An adoption publicly 
made by a Br&hmana without the homa was, he said, valid 
on the authority of the Logakshi Bhaskar. (d) 

D. 1. L— CEREMONIES AND FORMS. 

(6). IN ADOPTING SAGOTRAS. 

The homa sacrifice or burnt offering deemed religiously 
indispensable in other cases is by custom pronounced un- 
necessary in the adoption of a brother’s or daughter’s son 

(а) F. Singamma et v. Ramannjn Charlii, 4 Mad. H. C. R. p. 167. 

(б) Craatnarao v. Raghunath, Perry, 0. 0. 150. 

(c) Jagannatha v. Radhahai, S. A. 165 of 1865. 

(d) MS. 1688. See above, p. 922. The authority is not generally 

admitted. 
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jr ^ , 

|6r A J50toger brother*) {a) In these oases the mere verbal 
aooeptaoioe are said to suffice. ( 6 ) As a daughter s 

eon can be adopted only by a S6dra, and no Sftdra can 
pronounce a mantra from the Veda, (c) the homa must in 
atrictness be dispensed with in his case, though a vicarious 
offering and recitation by a Bri.hmana may according to the 
Vyav, May. Chap. IV. Sec. V. para. 1 3, and by custom answer 
the purpose, (d) In the case of a brother's son there is no 
need for a discharge from the gotra of birth and an admis- 
sion to that of adoption, as both are the same, so that the 
main purpose of the fire sacrifice not existing, the sacrifice 
itself becomes needless, (e) 

The adoption of a nephew by word of mouth without 
burnt sacrifice is valid. (/) The Sastri, however, said in an- 
other case : The prescribed forms cannot be dispensed with 
even in the case of the adoption of a member of the adop- 
ter's family." (g) But again, as in the following case, the 
ceremonies may be excused : — An uncle must perform 
the ceremony even to adopt his nephew. But if he has 
accepted a gift of the nephew and performed his munj the 
boy is thus affiliated without the (regular) ceremonies.' 


(а) Steele, L. C. 46 ; Comp. Coleb. Dig. Blc. Y. T. 275 Comm. 

(б) See above, p. 930. 

(c) Datt. Mim. Sec. I. 26. 

(d) Comp. Datt. Mim. Sec. I. 27. 

(e) 2 Str. H. L. 89, 101, 107, 123, 220. 

(/) TIuehatrao Manhur Y. Govindi'ao Maiikiir, 2 Borr. 83, 95. Yama 
says: — “ It is not expressly required that burnt sacrifice and other 
ceremonies should be performed on adopting the son of a daughter or 
of a brother, for it is accomplished in those cases by word of mouth 
alone.” (Wak Danu, a verbal gift.) 

(g) MS. 1673. The Sastri is supported by this that the Smyitis 
which contemplate adoption from within the gotra still prescribe the 
homa sacrifice. See g}\ Vasishtha XV. 

, (7i) MS. 1690. 
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la Beagal the adoption of a kinsman may be made by 
verbal declaration^ in presence of witnesses^ but without any 
religious ceremony, (a) 


D. 1. l.-CEREMONIES AND FORMS-CONSTITUTIVE. 
(c)— IN ADOPTING AFTER TONSURE. 

I '* 

It has been seen {h) that in the case of an adult the gift by 
his parents is as indispensable as in the case of a child* (c) 
The formal acceptance is equally indispensable, though 
the placing of an adult son in the lap of the acceptor (cZ) may 
not be regarded as essential. Where burnt offerings are 
requisite they are not less, but if possible more, necessary (e) 
in the case of one who, by the successive samskars has be- 
come more firmly knitted to his family of birth and its 
sacra. (/) If adoption is at all regarded by a caste as involv- 
ing a change of religious dedication it is not easy to conceive 
how it can take place when the samskaras have been com- 
pleted even in the case of a man of one of the lower castes ; (g) 
but where the adoption is within the same gotra or quasi- 
gotra, no change of invocation is required, and the formal 
transfer should suffice. 

In the case of untonsured children {h) mere irregularities 
in forms used in adopting are said to be cured (i) by means 
of the performance of the sacrifices and samskdras by the 
adoptive father. (/)* The following is an instance 

(a) Kullean Singh v. Krijpa Singly 1 S. D. A. R. 9. 

(b) See p. 930. 

(c) See pp. 910, 930. 

(d) Steele, L. C. 184. 

(e) P. 909. 

(/) See above, p. 898, 

(g) i* 0 . not twice-born. See above, p. 921 note (A). 

{h) See Datt.|Mim. Sec. IV. 33, 

(i) Comp. p. 909. 

0) SetfDatt. Mim. Sec. lY- 69. 
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a man ha s recaiyed a son in adoption, whdiiior 
or not| and has performed sacrifices for him as 
included in the adoptive father’s gotra, he nsust be recog* 
nized as an adopted son. The adoption is not afiTected by 
the natural father’s subsequently performing the boy’s 
mtmj.*’ (a) 

Sacrifice to fire will undo the effects of tonsure in the 
natural family. (1) 

D. 1. 1.-CEREMONIES AND FORMS-CONSTITUTIVE. 
(d)~IN THE CASE OF A DVYAMUSHYAYANA. 

The ceremonial in the adoption of a son as a dvyamushyfi- 
yana does not differ from that of the ordinary adoption 
except by the variance in the formula of gift. He shall 
belong to us both«”(c) 

D. 1-CEREMONIES AND FORMS--CONSTITUTIVE. 

D. 1. 2— AMONGST THE LOWER CASTES. 

The sacrifice of fire is important with regard to Brilh- 
ma^as only, {d) 

(a) MS. 1677. See Coleb. Dig. Bk. V. T. 183 Comm. ; Datt. Mim. 
Sec. IV. 33 ss. 

(fi) By Joymony Dossee V , 8y Sybosoondry Bossee^ 1 Piilfc. 75. See 
Ihktt. Mim. Sec. IV. 51, 52. The author insists on a restriction 
to five years of age — not observed in Bombay — in order that the boy's 
investiture may take place in the adoptive family. The Datt. Chand« 
extends the age to eight years, Sec. II. 23, 27, 30. This authority 
also insists on investiture’s not having taken place as a condition of 
fitness not apparently to be replaced by any ceremonies. In the 
.C^kse of a dddra marriage there is the same obstacle as investiture in 
the case of a twice-born. (15. para. 32.) 

(c) Vyav. May. Chap. lY. Sec. V. para. 21. 

(d) Nobkissen Raja's Case, 1 Str. H. L. 96 ; Th, Oomrao Singh v. Th, 

Koonwm*t 4 N. W. P* B. p. 103. The needlessness of the 
datta-homam ceremony amongst Stdras is placed by Ellis on the 
grbnndoftheir having no gotra (in the stricter sense), ^eeabove, pp, 
935. The transfer from the care of one to another set of tutela* 



It is Held that, if a lad be adopted into a 
where it is not the custom to perform bomam (sacrifice of 
adoption), he cannot be turned out of it at will.” (a) 

It has been held that, in the case of SMras, no cere- 
monies, except the giving and taking of the child, are 
necessary to an adoption.” “The giving and taking in 
such an adoption ought to take place by the father han^ng 
over the child to the adoptive mother, the latter intimating 
her acceptance of the child in adoption.” (b) 

As the Sdstras do not recognize Kshatriyaa as existing 
in the Kali age, those who call themselves so should follow 
the ceremonies prescribed for SAdras. (c)‘ 

ry deities being impossible, the* rite by which it is consummated is 
superfluous. See above, pp. 920 — 927. It is plain that the central idea 
of adoption according to the BrAbmanical conception must be entirely 
wanting in the case of Sfldras. The indigenous natural adoption of 
the latter has been wrought into a kind of harmony with the former 
only by the accommodations shown in the preceding pages. SrdddbaS 
are. now looked on as appropriate to nearly all castes, Spe above, p. 922. 

(a) 2 Str. H. L. p. 126. The following case rules only that no other 
ceremonies are necessary in Bengal : It is admitted that whatever 
may be the force of the words ‘ so forth* in the case of Br&hmins, or 
members of the other superior classes, the only religious ceremony 
that is essential to an adoption by a Sudra is the dMia homam^ or 
burnt sacrifice, which it is said be, though as incompetent to perform 
that for himself as he is to repeat the prescribed texts of the Vedas, 
may perform by the intervention of a Brihmin priest.*^ Inchromoni 
Chowdhrain v. Behari Lall MulUch, L. R. 7 1* A. 35. 

(5) Shoshinath Qhose et al v. Krishna Sunder i Dasi, I. L. R« 6 Calo. 
P. C. 381. 

(c) Ms. 1675 ** The word Dvijfi»te (twice-born) which 

in former ages included Brahmins, Kshatriyas, and Yailyas, in the 
present is generally understood to be confined to Brdhmins, these 
only performing the upan&yanum, or ceremony of tying on the sa- 
orifioial cord ; whence the second birth, with the texts of the Veda.** 
.2 Str. H. L. p. 149; ib. 263. Pure Kshatriyas and Vaisyas are not 
now recognized, Steele L. C. 89, 90, In 2 Str. H. L. 263, Ellis gives 
an instance of a considerable conversion of LingAyats who thereon 
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An oral adoption is effected by the ceremony of giving 
and accepting/^ (a) 

An overt act of adoption is suflScient to prove an adop- 
tion, unaccompanied by religious ceremonies. But evidence 
of the giving and receiving is indispensable, and is easily 
procured where there has really been an adoption in a family 
of any local consequence, {h) 

The Sdstras give no rules of adoption applicable to Lin- 
gdyats. If the caste rules prescribe any particular ceremo- 
nies, these should be obseiwed.^' (c) 

But even of a Simpi it was said : ^^No one (not even a 
brother's grandson) can be adopted without the ceremony 
of homa or burnt offering.’* (d) The Sdstri must, in this case, 
be considered to have stated the law too stringently. 

A dying widow put sugar in the mouth of a child of one 
of her relatives and called him her son. The Sastri said 
there was nothing in the Sdstras to give validity to this as 
an adoption, (e) 

/ 

The Sddras cannot recite the Vedic texts, but they can 
adopt, confining themselves to the ceremonies proper to their 
caste.** {/) 


assumed the sacred thread as Vaisyas. Such cases are not very 
uncommon, and they justify the distrust with which the Brdhmanas 
look on pretensions to the twice-bom caste rank. 

(a) MS. 1655. (^fidras.) 

(b) Premji DayaU, Collectarof Stmt, R. A. 54 of 1870; Bom. H. 
C. P. J.forl873,No. 12. 

(c) MS. 1677. 

(d) MS. 1689. The ranks as an AtiStidra, i. e, below the 
raeognized Sftdra. See Steele, L. C. 107. 

(«) MS. 1687. 

if) MS. 1676. See abore, p. 1130 (d). 
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, In a SAdra adoption the ceremony of " pootreshto jog ” 
is not essential, yet it is conformable to law and religion ; 
and if performed, is the best proof of real intention of adop- 
tion, (a) It has been prononnoed essential when the 
adoption is in the dattaka form, (b) But it is not necessary 
in Bombay, (c) 

Among the Sikhs proof of datta ho mam does not seem to 
be essential, {d) 

Whether in Bengal religious ceremonies are generally 
necessary to make valid adoptions among Sftdras might 
seem uncertain, (e) The performance of the datta homam 
was once held essential there to the adoption even of a 
Siidra, (/) but this was afterwards overruled ((/) by a Pull 
Bench, no further ceremony, it was said, being necessary 
than gift and acceptance, (k) 

D. 1.— CEREMONIES AND FORMS— CONSTITUTIVE. 

D. 1. a.— SUBSIDIARY FORMS. 

Amongst these are the expressions of assent by the rela- 
tives and the representative of the Government* Additional 
prayers and sacrifices fall into the same class. But the chief 
subsidiary form is that of reducing the declaration of^trans- 

(a) Ilurrosoondree Dassee v. Chundermohinee Vassee, Sev.938. 

(5) Luchmun Lall v. Mohun Lcdlf 16 C. W. R. 179. 

(c) See above, pp. 1135-36. 

{d) Deo dem Kisaen Chundershaw v. Baidam Behee, East^s Notes, 
Case 14. 

(e) Sri Narayen Mitter v. Sy Krishna Soondun Bossee, 11 -C.^ W. 

R. 196 ; S. C. 2 B. L. R. 279 A. C. J ; Niitlanand Qhose v. Kiahm 
DyalGhose, 7 B. L. R. 1. j S. C. 15 C. W. R. 300. . 

(•y) JBhairahnath' 8ye y- Maheschandra Bhadurif 4B. L. R. 162 A. 
C.; S. C. 13 C. W. R. 169. 

ig) Behari Lai Mullich v. Indrama^ii Chowdhram, 13 B. L. R. 401 ; 

S. 0. 21 C. W. R. 285. 

{h) Nittianand Ghose v. Krishna Dyal Ghose, 7 B. L. R. 1. 

143 H 
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fer to a formal instrument signed by the parents and 
attested by the relatives and other principal persons present* 
.Where any particular settlement is inade^ varying in any 
way the rights and obligations of the parties within the 
limits allowed by their law, a written instrument should be 
deemed indispensable. For the adoption itself no writing 
is necessary ; but in every case it may probably be useful 
to authenticate the transaction. Macnaghten says — 

There is no law requiring the execution of a written 
instrument on the occasion of receiving a boy in adoption, 
though the practice of resorting to writing is prevalent.^* (a) 
And the Judicial Committee ruled that neither registration 
of adoption, nor any written evidence, is essential to validity 
of adoption, (b) 


No stereotyped form of adoption is requisite ; absence of 
registration or of a stamp may raise suspicion but cannot 
invalidate the deed, (c) The language of the Privy Council 
in the case lately quoted is important. ^‘According to the 
Hindd law, neither registration of the act of adoption, nor any 
written evidence of that act, having been completed, is essen- 
tial to its validity. It is to be lamented, that an irrevocable 
act, which defeats the just expectations of the relations of 
deceased persons, may, at any distance of time after it is 
supposed to have been done, be proved by verbal testimony. 
It would certainly contribute much to the security of pro- 
perty and the happiness of Hindd families, if, in a country 
where the religious obligation of an oath is unfortunately so 
little felt, and documents are so readily fabricated, adoptions 
and all other important acts were required to bo perfected 
in the presence of some magistrate and recorded in some 
Court.^^ 


(a) i Macn. H. L. 176. 

(i) Sootrugun Sutputty v. Sabitra Dye^ 2 Knapp, p. 287 ; Pritima 
Soonduree v Anund Coomar, 6 C. W. R. 133 ; 2 Wyman, 135. 

(«) Pritima Soonduree r. Anund Coomar, 6 C. W. R. 133. 
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^^But although neither written acknowledgments, nor -the 
performance of any religious ceremonial, are essential to the 
validity of adoptioQS5 such acknowledgments are usually 
given, and such ceremonies observed, and notices given of 
the times when adoptions are to take place, in all families 
of distinction, as those of zemindars or opulent Brahmans, 
that wherever these have been omitted, it behoves this Court 
to regard with extreme suspicion the proof offered in sup^ 
port of an adoption. I would, say, that in no case should the 
rights of wives and daughters bo transferred to strangers, or 
more remote relations, unless the proof of adoption, by which 
that transfer is effected, be proved by evidence free from all 
suspicion of fraud, and so consistent and probable as to give 
no occasion for doubt of its truth.^^ (a) 

The execution. of deeds, without actual gift and accept- 
ance, is not sufficient {h) to constitute an adoption. A mere 
constructive giving and receiving cannot be i*olied on. A 
suit to set aside deeds giving and receiving in adoption, 
where no son was given according to the deeds, is not main- 
tainable, (<?) [For without gift and acceptance there can be 
CO valid adoption, and cancellation does not avail anything.] 
Where a deed was executed, signifying an intention, if a 
certain approval was obtained, to take a boy in adoption, 
and the boy was not given or accepted, the adoption was 
held incomplete, the deed being provisional and intended to 
be acted upon during the life of the executing party, who 
had not capacity to make a testamentary disposition, (a) 


(а) Lord Wynford in Sootrugun Suiputty v. Sabitra Dye, Knapp’s P. 
C. p. 290, 291. 

(б) Siddesory Doseee v. Doorga Churn Sett, 2 I. J. N. S. 22 ; Sri Na- 
rayan Mitter v. Sy Krishna Sundari Dasi, 11 0. W. R. 196; S. C. 2 
B. L. R. 279 A. C. J. 

(c) Sri N aray an Mitter ^ 7 , 8y Krishna Bundari DasU 11 0. W- R- 
196; S. C. 2 B. L. R. 279 A. C. J. 

(d) B. Banee Porshad v, M, By ad Abdool Hye, 25 C# W. R. 
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An adoption of a daughter’s son was held invalid far 
want of a writing or deed of adoption, and for want of proof 
that religious ceremonies were performed, (a) This deci- 
sion cannot be considered very satisfactory. If the parties 
were Br&hmanas the adoption of a daughter's son was invalid. 
If they were SAdras religious formalities were unnecessary. 


D. 1.— CEREMONIES AND FORMS-CONSTITUTIYE. 

D. 1. 4.— INFORMALITIES. 

According to the Poona castes — Any irregularity or 
defective performance in the adoption of customary rule, 
is a cause of its annulment.” (h) 

It is not easy to gather from the cases what informalities 
are to be regarded as vitiating an adoption and what do not 
affect its validity. The chief authorities tend, it will be seen, 
to the sufficiency of a gift and acceptance authenticated by 
gome religious rites, especially the homa. (c) The others 
cannot be regarded as so important that the omission of 
some of them is a cause even for grave suspicion. Colebrooke 
says — An inadvertent omission of an unessential part as 

sacrifice does not vitiate adoption, {d) The 

essence of the adoption of a son given ... is the gift 
on the one side, and the formal acceptance of the child as 
a son on the other . . . the rest of the ceremonies 

prescribed . . . may be completed in pursuance of 

the adopter's intention, by others for him, if he should 
die prematurely. The unintentioned omission of some part 
of them by the adopter would hardly invalidate the adop- 
tion; though the wilful omission of the whole by him 

{a) Baee Gtmga v. Baee Sheokoovur, Bom. Sel. Rep. 80. 

{h) Steele, L. 0. App. p. 888. 

(c) Seg above, pp. 935 ss. The S&stris, as we have seen, are more 
meting. 

(d) 2 $tr. H. L. 126. 
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.might have that eflfect, since the performance of the 
ceremony of tonsure, and other rites, in the family of 
the adopter, is indispensable to the completion of, the 
adoption.^’ (a)* 

'^However defective the ceremony, Ellis said, ^^and 
however small in consequence the spiritual benefit, the act of 
adoption cannot be set aside on any account whatever ; i 
foriiori, not on account of any informality.’^^ (h) And Oole- 
brooke on the same case, The adoption being complete, 
it cannot be annulled. An adopted son may be disinherit- 
ed for like reasons as the legitimate son (Mitaksharft on 
Inheritance, Chap, II. Sec. X.), but he cannot forfeit the 
relation of son.^’ (c) The meaning of that passage is, 
that a lawful adoption, actually made, is not to be set aside 
for some informality which may have attended it ; not that 
an unlawful adoption shall be maintained.” (d) 

In one case Sir E. Perry expressed himself thus : — 

Wassadeo Wittaji expressed a strong desire in his will 
that a son should be adopted to him ; and as we find it 
indisputably proved that the widow did in fact solemnly 
adopt the infant plaintiff in the presence of a great many 
Brahmins, Purvoes, and relatives ; that all the more impor- 
tant ceremonies were observed, the Ganputty Pfijtl, or wor- 
ship of the god Ganput, the Pdjfi, Wachan, or reverence to 
the Ganges, the Horn or sacrifice of fire, — we were inclined 
to think that even if other observances had been disregard- 
ed, still, the essence of the ceremony having been adhered 
to, the adoption was good for every legal purpose.” (e) 


(a) Colebrooke in 2 Str. H. L. p. 155. 

(5) Ellis in 2 Str. H. L. p. 126. 

(c) Colebrooke in 2 Str H. L. p. 126. 
id) 2 Str. H. L. pp. 178, 179. 

(e) Crastnarao Wassadewji v. Roffhunath Haricliandarji et al^ Perry’s 
Or. Oases, pp. 150, 151. 
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The non-observanoei however, of the ceremonies, . other 
than those held to be indispensable, though it does not render 
an adoption invalid, yet will afford presumptive evidence 
against the adoption where the situation in life of parties 
irenders such forms usual. (a) 


In Madras '^if the performance of the datta homam be 
established, the adoption is established; but, if otherwise, 
the converse does not hold good. Further evidence may be 
adduced. In no case can the omission of the ceremony 
affect an adoption in other respects valid. If not per- 
formed, when the adoption is from another gotrain, it would 
seem, from analogy, that the son so adopted must be anitya 
datta.^^ (&) 


D. 2.— CEREMONIES AND FORMS-COLLATERAL. 

2. l.~INDUCING GOOD FORTUNE. 

Donations are to be given to Brahman raendicants.^^(c) 


D. 2. 2.-.INDICATING JOY AND GENEROSITY. 

Some clothes and ornaments are to be presented to the 
adopted child.^' {d) 

D. 2, 3.— AUTHENTICATIVE. 

The instruments described above under Sub-Section D. 1. 3 
might properly be placed under this head also. But in some 
few castes they are thought essential, and in all they serve 
to make the declaration explicit. A reference here seems 
enough. The assembly of relations and neighbours is 
another and the usual means of record of the transaction. 

At an adoption a festival is held, to which are invited 

' relations, friends, and leading men of the caste. Presents 

I r- 

(a) Satrupun Sutputfy y. Sdbitra Dye, 2 Enapp, 287 ; 1 C. S. D. 
4. R. 16. 

' '' , {6) 2 Str. H. L. p. 220. 

' MS. 1675. 

(<l) MS. 1676. 



tbve distributed among the head men of the castO; village 
ofBoers, relations and guests. The fact of distribution of 
sugar, cocoanut, and p4n is evidence of an adoption.^^ {a) 

E. VARIATIONS.-IN THE CASE OF QUASI-ADOPTIONS. 

E. I.-DISAPPIIOVED ADOPTIONS. 

A distinction was taken by a Pandit in Madras between 
a permanent (nitya) adoption accomplished by a ceremony 
including the horn am and a temporary (anitya) one, where 
the homam had been dispensed with. In the latter case it 
was said the son of the man thus adopted might be initiat- 
ed in either gotra. Ellis recognizes this, {h) but the anitya 
adoption is not allowed in Bombay. The boy is wholly 
adopted or not at all. 

The krita son, it is said, must be received from the hand of 
the father or of the mother as his agent, (c) This mode of 
adoption is no longer allowed, {d) except in the modified 
form used by ascetics, (e) who buy children to maintain a spi- 
ritual succession. (/) A Sastri thought the ordinary forms 
should be used. Sildras in adopting (and Gosdvls are 
Sfidras) are to omit the recitations from the Vedas.'^ {y) 

In the kindred case of the kritrima, or son made, the 
mode of adoption as practised in those of our provinces in 
which it prevails is very simple, being completed by the de- 
claration and consent of the parties without any religious 
ceremonies.^^ The Datt. Mim, however makes the religious 
rites indispensable alike to the Dattaka and Kritrima, and 

(a) Steele, L. C. p. 184, “ P&a ” is the betel-leaf. 

(t) 2 Str. H. L. 121, 123. 

(c) Ooleb. Dig. Bk. V. T. 281 ss ; see 2 Str. H. L. 138, 143. 

{d) Above, p. 894, Note (^). 

(e) 2 Str. H. L. 133. 

(/) See above, pp. 650 ss. 

(g) MS. 1678. See above, pp. 933, 934. 
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lietice Colebrooke says they mnat, when the krlta form is 
Allowed^ be essential to that also, (a)' 

As to Bombay, adoption after payment of a price is 
hot, it is said, recognized there in the Kali yuga, (b) but 
one or two of the Qujardth castes adhere to the practice, 
and with some castes in Madras the mode of adoption 
is uniformly by purchase/^ (c) Amongst them it may be 
allowed on the ground of class usage, which must also 
govern the ceremonies in any particular instance, (d) The 
krita adoption [i, e. by purchase] is really obsolete, unless 
on the ground of local usage (e) even in Madras. 


VAEIATIONS IN THE CASE OF QUASI- ADOPTIONS. 

E. 2.— CONNEXIONS RESEMBLING ADOPTION. 

In the case of a palak putra a mere assent of the parties 
openly expressed is all that custom requires. 

In one case, noted above, (/) the Sastri was of opinion 
that by mere nurture and recognition an Agarv^li (g) had 
given to a boy the status of an heir. But this, as shown in 
the remark is opposed to the general Hindft law ; it could be 
sustained only on the ground of caste custom. 

Recognition of dancing girls as daughters suffices, it was 
said, to constitute adoption without any formal act. (//) 

(a) Ooleb. 2 Str. H. L. 155. The consent of the person adopted 
by the kfitrima form is indispensable. See above, p. 1016. 

(5^ Eslian Kishor Achmyec v. Ilarischandra, 13 B. L. R. App. 42; 
S. C. 21 C. W. R. 3S1 ; see 2 Scr. H. L. 166. 

(c) 2 Str. H. L. 148. 

id) Above, p. 2. 

(e) Gooroovummal v. Mooncasamy, 1 Str. H. L. 102, 103 ; 1 Str. 
Notes of Oases, p. 61. 

The Roman adoption per obs et libram approached most nearly 
amongst the HindCl forms, probably, to the krita. There was a real 
or fictitious sale by the pater-familias of the person adopted. 

(/) P. 373, Q. 18. 

(g) See Steele, L. C. 97. 

(A) Vencatachellmn v. Venkaiaeamy^ M. S, D. A. Dec. 1856, p. 65. 


SECTION VIL 

CONSEQUENCES OP ADOPTION. 

I.— GOVERNED BY THE ORDINARY LAW. 

I. 1.— PERFECT ADOPTION. 

A.— GENERAL CONSEQUENCES. 

A. 1.--CHANGE OF STATUS. 

Adoption causes an immediate change of status.^^ (a) 

The relationship of the son to his family of birth 
ceases.’* (b) 

The theory of adoption depends upon the principle of a 
complete severance of the child adopted from the family in 
which he is born, both in respect to the paternal and the 
maternal line, and his complete substitution into the adop- 
ters family as if he were born in it.^' (c) An adopted son 
ceases to be the son of his natural parents, and becomes the 
son of the adoptive father to aO purposes, {d) 


(a) MS. 1671. ‘‘Adoption alone constitutes affiliation; bub the 

ceremony of tonsure performed by fclio family, to which ho originally 
belonged, renders it essentially invalid . , . . . Bub this affilk' 

tion once effected, is nob cancelled by his naming his former family 
in performing a sacrifice, or in consecrating a pool. Birth caused by 
male seed and uterine blood is one ground of filiation, the second 
birth, by investiture and other ceremonies, is equally a ground of 
filiation, by whomsoever performed. When he who has procreated a 
son gives him to another, and that child is born again by the rites of 
initiation, then his relation to the giver ceases, and a relation to the 
adopter commences : this birth cannot afterwards become null by his 
erroneously reverting to his original family.’* (Coleb. Dig. Bk V. T. 
183 Comm.) 

(b) MS. 1760. 

(o) Uiiia Sanhar Moitro v. Kali Komul Mozumdar at al^ I. L. R. 6 
Calc. 259. 

(d) Qope^mokun Thakoor v. Sebim Koer et al. East’s Notes, Case 
64; 2 Mori. Dig. p. 105; v. AUmaloo Anmal^ M, S. 

144 H 



adopted takes generally the rights and the daries 
a b^otten son. (a) 

it is once conceded that the adoption is valid, all the 
)^1 consequences attached to it must foUow as a matter of 
course/^ (6) 

It follows that only one adopted son can subeist at one 
time/^ (c) 

When a Hindft gives bis son in adoption, his power, it 
was said, more resembles that of a proprietor than that of 
guardian, (d) This is trne in so far as a guardian could not 
possibly give away his ward. The father has power to 
annihilate his own paternal right, and does so by giving in 
adoption. 

The chief purpose, and originally it seems the only purpose, 
of adoption having been the maintenance of the adoptive 
fether’s sacra, (e) it is said ^ A son given is therefore the 

B*. A. E. for 1858, p. 5; Narmammdl v. BalardmdcMrlur 1 M. H; C. 
E. p. 420. The statement must be slightly qualified. See belowr 

(a) Above, p. 367. ** Adoption is as if the adoptive father had 
begotten the son.’' Per Willes, J,in the Tagore Case, 1. L. B. 1. A. 
Sapp. pp. 47, 67. 

(5) Per D. Mitter, J., in Bdjetidro N. Ldhoree v. Saroda Soon- 
dfwree DabeCt 15 C. W. E. 548. 

(o) Steele, L. C. p. 45. 

(d) ChUkov. Janahij 11 Bom. II. 0. E. 199. He is bound, however, 
to guard the interests (rf* his son {see above. Sec. VI. A 6). Under 
the Eoman law down to a late time a child could be disposed of like 
goods, and therefore let on hire or pawned. This was forbidden 
except in cases of extreme necessity, such as justify a sale under the 
Blndfi law, and at last wholly prohibited by Justinian. Bee Maynz, 
Dr. Eom. Sec. 410; Vyav. May. Chap. IV. See. I. paras. 11, 12, Sec. 
IV. para. 41, S5c. V. para. 2, Chap. IX. paras. 2, 8, compared with 
Hanu IX. 174, Vasishtha XV. 2; XVII. 31, 32. Apastamba forbids 
the Sfde, Pr. 11. Pat. 6, Xh. 13, para. 11. So too ^es YAjfiavalkja. 
SAty&yana allows it in extreme necessity, Coleb. Dig. Bk. II. Chap. 
IV. TT. e, 7, 16. Above, p. 894 

(s) Above> pp^ 872^ ss« 



iCMA, of his adoptive mother^ but of his adoptive fatiier 
(a) The interest of the adoptive mother and her 
ancestors in the adopted son and the religions duties to be 
performed by him is an idea of later ^owth and less d6&> 
nitely settled. It may now be accepted however that if a 
son be adopted by the husband^ the wife has a secondary 
claim to that child^ because property is common to the mar* 
ried pair, (6) and the line of the maternal grandfather is the 
ancestry of the adopter's father-in-law.'^ {c) 

I. 1. A. 2.- CHANGE OP SACRA. 

The change of sacra, that is of connexion with the manea 
of ancestors^ of obligations to them, and of the peculiar 
family rites and formulas is the most important element of 
adoption to the orthodox Hindd. The supreme importance 
of initiation as completing this connexion is much dwelt on 
in the Sdstras, {d) and the due celebration of sraddhas 
occupies the chief place in the religious books, (e) For their 
effectual performance the son adopted must be qualified by a 
complete reception into the family. (/) 


(a) Coleb. Dig. Bk- V. T. 273 Comm. See H. H. Wilson, Works, 
vol. V. p. -67. 

*(6) above, p. 92; Coleb. Dig. Bk. 11. Chap. IV. T. 18, 

(c) Coleb. Dig. Bk. V. Chap. IV. T. 275 Comm. The expression is 
in English very awkward. The son being commanded to honour his 
maternal grandfather, this is an kitrepretation of the command for 
the case of an adopted son. In the evwit of an adoption daring a 
6on*8 exclusioa from caste, followed by the son’s re-admission, the 
position of the adopted son on a reccmciliation betweai the one he has 
replaced and his father seems not to have been settled. (See above, 
pp. 906, 90$.) The adopted son would probably he reduced to a shm 
cf one-fourth. 

(d) See above, pp. 872, 900 ss. 

(e) Comp. Vyav. May. Chap. IV. Sec. VII. 29 ss. 

(/) See Vasishtha II. 4, 5-, XI. 49 ; H. H. Wilson, Works, vol. V. 

p. 46, compared with the statement above, p. 984. ^ 

drhddha ceremonies are performed on the anniversary of a father s 
desth. The Pi^ksha ceremonies are performed subsequent to the frrst 


a has been adopted, and has gone through 
sai|iskliras, it must be inferred that, as in the case of a spn 
by birth, a deliverance from put of the ancestors by adop* 
tion- has by this fulfilment of duty been efifected. (a) In 
the event therefore of his deatb^no further adoption is neces- 
sary for the fulfilment of religious duty. 

The ceremonial impurity arising from births and deaths in 
the family of his birth no longer affects the person who has 
been transferred to another by adoption. He presents no 
oblations to his natural father and his ancestors, but " dis- 
tinct oblations” to the adopted father and his ancestors. (6) 

I. 1. A. 3.— ADOPTION TRANSFERS THE OFFSPRING. 

A man having a son is adopted and then dies. His son 
takes his place as heir in the adoptive family.” (c) 

" This is so though another son is born (to the adopted) 
after the adoption." (d) 

<^The son born before his father^s adoption not only is 
heir to the adoptive grandfather^s estate, but is answerable 
for a debt of the grandfather admitted by his father.” (e) 

By Act XXL of 1870, § 6, the word son” in the Indian 
Succession Act (X. of 1865) is in many places made to 

year after a father’s death, at some time during the month Bah&dra- 
pad. There are also daily and monthly offerings for the benefit of a 
father and ancestors deceased.” Steele, L. C. p. 26 n; Coleb. Dig. 
Bk. V. T. 399 note, enumerates sixteen Sr&ddhas that must be per- 
formed for a Br&hmana recently deceased. See Coleb. Dig. Bk. V. T. 
276 Oomm. ; above, pp. 444, 447, 880, 896 ; and Comp. Ortolan, Insti- 
tats, Tom. II. §§ 129, 132, on the corresponding institution at Rome. 

Ca) Coleb. Dig. Bk. IV. T. 165 Comm.; above, p. 872. 

(6) Datt. Chaud. IV. 2. 

ic) MSS. 1730, 1742. 

id) MS. 1738. 

ifi) MS. 1787. See above, p. 80. 



Bjcfeend to an adopted son, and grandson^^ to a grandson by 
lidoption. The following sections of the Succession Act 
must be so construed, § 62, 63, 92, 96, 98, 99, 100, lOl, 102, 
103, 182. 

I. 1. A. 4,— ADOPTION IN THE ADOPTIVE FATHER'S 

LIFE IS PROSPECTIVE. 

The general effect of adoption is as if a son had been bom, 
though the rights thus acquired are subject to total (a) or 
partial defeasance by the birth of a real socT Thus, it has 
been said, it is competent to an adopted son to claim a 
partition of ancestral property (fc) whore a begotten son 
could do so. The adoption is in this sense tantamount to the 
birth of a son to the adopter ; (c) consequently there cannot 
be two adopted sons, [d) But neither does the adoption any 
more than the birth of a son affect bygone transactions of 
the father which were valid when entered into, (e) An 
adoption during the pendency of a suit affecting the 
ancestral property, does not affect a previously completed 
gift by the adoptive father though accompanied by a trust 
in his own favour. (/) 

1. 1. A. 6.— ADOPTION AFTER THE ADOPTIVE FATHER'S 

DEATH IS RETROSPECTIVE. 

As soon as a son is adopted by a widow he succeeds to 
her husband^s estate. Her independent rights and those of 

(a) As in the case of a E4j impartible. The right to maintenance 
must be excepted. 

(h) MS. 1731. 

(c) Heera Singh v. Bmzar Singh, 1 Agra H. C. R. p. 256. 

(d) Steele, L. C. App. p. 393 ; above, p. 916. 

*(e) Even in the case of a partition the right of an after-born son 
to share in divided property depends on whether he was begotten 
at the time of the partition {Yekeyamian v. Agnimarim et al, 4 Mad. 
H. C. R. 307, 310). If begotten before it, he would take a share ; if 
after it, he would share only with his father in the latter’s share. 

(/) Rambhai v. Lakshmn Chintaman Mayalag, I. L. R. 5 atp. 
635. 



i|i^er4iirlaw forthwitb cease ” (a) The widow swceede 
to her sei^mted hosband^ but her estate is subject to 
laediaie defeasance on her adopting a son« Her right is 
reduced to a legal claim to maintenance. 

Adoption works retrospectively and relates back to the 
death of the husband of the adoptive mother, invalidating a 
gift or sale, unless it was made for preservation of the estate 
from foreclosure under a prior conditional sale by the hus- 
band, (6) or other necessary purpose. In the following cases 
the retroactive effect is expressed most strongly ; — 

^^In Banee Kishenmunee v. Rajah Oodwunt Singh (c) it 
was held that according to the Hindd law, a boy adopted 
by a widow, with the permission of her late husband, has all 
the rights of a posthumous son, so that a sale by her, to his 
prejudice, of her late husband^s property, even before the 
adoption, will not be valid, unless made under circumstances 
of inevitable necessity/^ (d) 

In Bamundoss Moohevjea v. Musat. Tarinee {e) (in which 
the decision of the Bengal Sadr Divani Adalat was adopted 
without qualification by the Privy Council) the Judges, refer- 
ring to that case, said: — ^ In that case the son, when adopted, 
became the undoubted heir, and it was of course the correct 
doctrine that no sale made by a widow, who possesses only 
a very restricted life-interest in the estate, could have been 
good against any ultimate heir, whether an adopted son or 
otherwise, unless made under circumstances of strict neces- 
sity.^ i f ) 


(a) MS. 1716. 

(^) Prmmath Rai v. R. Oovtnd Chandra Eai, 5 G. S. D.A. B. 37. 
^ An adopted son is in most respeots precisely similar to a posthu- 
jMOiis son.’’ Gcdeb. in 2 Str. H. L. 127. 

8 Bang. S. I). A. B. 228. 

(d) NMaji Kriihruji v. JETori Jagojif 8 Bom. H. C. R. 73 A. C. J. 

(s) 7 M. 1. A. 169. 

if) Ufaihaji V. JErari,snpra. 



: Yet m the case last quoted it was laid down that a)S. 
adopted son has an absolute vested interest and a right of 
action only from date of actual adoption (a) , and that the power 
of adoption in a widow does not, per ee, divest her of her 
life interest. Her position in the meantime is such as 
has already been described^ (6) and as she is certainly a 
manager in possession^ and represents the estate, her trans- 
actions with respect to it must, for the benefit of the estate 
itself, be upheld (c) where they have not beenjjalpably detri- 
mental or in excess of her limited powers of dealing with 
immoveable property inherited from her husband, (d) 

In the case of a dispute between a widow and her hns- 
band^s sapindas it was lately said by the High Court of 
Madras . • . Where bond fide claims are made which 

call for adjustment, where the existence of the hnsband^s 
consent to the adoption is in question, we consider that the 
powers of the widow and reversioners may not impoperly be 
exercised to effect a settlement of the claims before an adop« 
tion is made, and that their exercise is not affected by the 
circumstance that the dispute as to the direction or consent 
conveyed to the widow was at the same time set to rest, and 
that the arrangements affecting the estate were made in con- 
templation of the adoption. The widow, although she may 
have received an express direction to adopt, could not have 
been compelled to act upon it, and she might have persisted 
in her denial that she had received authority to adopt, had 
the reversioners declined to allow her to retain possession of 
the jewels.^^ ( 0 ) 


(a) Musgt* Tarinee v. Bcunundoss Mookei'jea, 7 C. S. D. A. IR. 533. 
(5) Above, pp. 94, 367. 

(c) H. H. Wilson contends for the widow's full power of dispooiL 
Works, vol. V. p. 66. Above, pp. 306 ss. 

(d) See above, pp. 367, 368. 

(e) Lakshmanu Rdu v. LaksJimi Ammdlt I. L. B». 4. Mad. 160, 166. 
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Tiie right of inheritance then vests in an adopted son from 
the time of his adoption onlj> in this sepse^ that nntil the 
adoption by a widow, she fully represents the estate, though 
with- limited powers, and may maintain suits concerning it. 
Such a suit continued in her own name after an adoption 
was held to have been maintained by the widow as guardian 
of the adopted son. (a) For other purposes the adoption 
reacts as from the moment of the adoptive fatheris death. 


The continuity of existence with the deceased does not 
affect rights and interests which were not his in his life or 
which are not a mere development of these. (6) Thus where 
a new grant had been made, it was ruled that the absolute 
ownership of Government in the interval from the death of 
the Rajah until the act of State by which a transfer of terri* 
tory was made to his widows and daughters was fatal to the 
claim of a defendant, in preference to the widow, as lineal 
heir to the Eajah, by right of adoption, though the adoption 
was valid (in all other respects), (c) 


L 1. A. 6 — ADOPTION IS IRREVOCABLE AND 
IRRENOUNCEABLB. 

Adoption once really made is indefeasible, (d) Accordingly 
the ^tris say: — ^^An adoption made with due ceremonies 
and followed by the chaul cannot be set aside. {e) It is 


(a) Dkurm Das Pandey V . Musst. Shama Soondri Dibiah, 3M. LA. 
229; S.O. 6 C. W. R. P- C.43; 2 Str. H. L- 127. 

(A) See below, Sub-sec. B. 2. 6 {b), 

(c) Ji^oyiamba Bayi v. Kamakshi Bat, 3 M. H. C. R. 424- 

(d) 2 Str. H. L. 142. See above, pp. 365, 938. “ An adoption con- 
cluded agreeably to the ^Astras is not annullable. It is not retract- 
able among Br&hmaus after the Horn ceremony has been performed, 
|ior among the lower castes.’* Steele, L. C, p. 184. 

(e) MS. 1752. The inadvertent omission of an unessential part, 
as sacrifice is, even where it is enjoined, does not vitiate an adoption.’* 
Coleb- Dig. Bk. V. T. 273 Comm. 

** The adoption being complete, it cannot be annulled. An adopted 
ton may be disinherited for like reasons as the legitirntde son 



& IBBBNQTINOBABLE. 

r ^ -V<. 

f- ^ 

lielii if a lad be adopted into a family^ even whei^ it 
is not the custom to perform homam (sacrifice of adoption)| 
be cannot be turned out of it at wilL^’ (a) 

K 

When a widow sought to violate this rule the Court said— r 
" Nor can we admit that the facts and the validity of the 
joint adoption (by two widows) being unquestionable^ she 
is singly competent to set aside or annul in any degree 
an act which must be assumed to have been, performed in 
obedience to the injunctions of her deceased husband.’^ (6) 

An adopted son cannot renounce bis family of adoption 
and the consequent obligations to which he is subject. He 
can but resign his rights in that family, (c) A ^astri 
declared that ^^an adoption cannot be annulled except on 
sufficient grounds (i. e. not by mere agreement),” (d) and 
the decisions rule that the status created by adoption cannot 
be given up by the adopted son (e) or dissolved by the 
parties immediately concerned. 

Where a woman sought to disclaim an adoption made by 
her by a deed purporting to convey her property to her 
illegitimate son, this was pronounced illegal, though the upa- 
n&yana of the adopted had been performed (after adoption) in 
his real father’s house. The adoption,” Colebrooke said, 
''being once completely and validly made it cannot be 
recalled.” (/) 

(Mit&ksh. on Inheritance, Chap. II. Sec. X,), but he cannot forfeit the 
relation of son.** Coleb. in 2 Str. H. L. 126. 

(а) 2 Str. H. L. 126. 

(б) Ry. Boop Koour v. Ry, Biehen Koour, N. W. P. S. D. R. N. S. 
Pt. n. 1864, p. 655. 

(c) Above, p. 938. Comp. pp. 840, 792. 

(d) MS. 1741. See Mohapattur v. Bonomallee, Marsh, R. 317 . 

(e) Buvee Bhudr v. Boopshwikar, 2 Borr. 713. 

(/) 2 Str. H, L. 111. 



& 43^ pBM cl Aft of donbtful yalidity it wild 

iiiifibd Ycted after becoming of age an adored son 

execute an agreement acknowledging tbe raliditj of bis 
i^bt to depend on his performance of certain conditions^ 
bk infraction of these will nullify his right, (a) But the 
soundness of this judgment seems open to doubt, (b) A 
man must belong to the one family or the other, it cannot 
rest on the mere option of another person, (c) 

A. 7.--NO RETURN TO THE FAMILY OF BIRTH. 

This follows from the principles already laid down. Accord- 
ing to the S4stri— The son given in adoption cannot be 
reclaimed.^' (d) 

To a question put to the S^tris by the Court in another 
case they replied ; — 

. If any one about to adopt should receive from one not 
related to himself in the male line that person’s son, and 
should perform his adoption according to the ceremonies of the 
VMa, and after that cause his regeneration by performance 
of the choora and oopanayana saipsk^r, (tonsure at 
three years of age ; investiture with the string at five or eight 
years; and the remaining regenerating ceremonies) in the 
name of his own gotra^ or paternal line^ that son so invested 
with the lineage and estate of the adopter has no right to 
keep up connexion with the other lineage, that is, he cannot 
return to his own ” (a) 


(a) MusH, Tara Munee Dibia y. Dev Narayan et al, 3 0. S. D. A 
B. 387. 

{b) See Bdlkriihna Trimbak Tendulkar y. SavUrihait 1. L. B. 3 Bom. 
S4. 

(e) See In re KahandAe NdranddSf I. L. R. 5Bom. at p. 164. Aboye, 
p, 187, md See. YI. A. 6 of this Book. 

(d) MS. 1748. 

Ifi) Rmee Bkudr v. Roopehmker, 2 Borr. 656. 



In Bengal ns in Bambey the adopted son oannot retofii 
to his &mily of birth, (a) 

A. 8.— THE CONNEXION BY BLOOD WITH THE FAMILY OF 

BIRTH IS NOT EXTINGUISHED. 

Although there is a complete severance in religious and 
secular interests from the family of birth^ the artificial status 
is not allowed to make marriage possible between an adopt* 
ed son and his real mother or sister. It is only the reli- 
gious and ceremonial connexion with the family of birth 
that is extingaishedi and as the Datt. Mlm. VI. 10 says, 
adoption does not remove the bar of consanguinity operating 
against intermarriage within the prohibited degrees. (6) 

, A. 9.— TERMS AND CONDITIONS. 

The incongruity of an adoption, the operation or abiding 
validity of which is to be subject to a term or condition 
has already been noticed, (c) In a case of this kind the 
Court said— 

a YjfQ He He cannot find that the Hindfi law recognizes a 
conditional adoption, which appears to leave unsecured, and 
in jeopardy, the objects contemplated by the adopting, and 
to involve an element of injustice to the adopted party ♦ * 
Insubordination to the widow of the deceased adopting father 
being an insufficient [reason] ^ ^ we hold that he could not 


(a) Sreemutty Rajcomaree Dossee v. Nobcoomar Mullick, 2 Sevestre^ 
641 note. 

(b) Moottia MoodelU v. Uppon Venkatacharry, M. S. D. A. for 
1858, p. 117 ; Narasammdl v. BalardmdcMrloot 1 M. H. C. R. 420. See 
above, p. 1022. 

(c) Above, p. 187 Note (d). Under the Roman law there could 
be no adoptio ad diem ” or “ sub oonditione.” as mancipation by 
which it was originally effected was a solemn public act not suscep- 
tible of qualification. See Maynz, Cours. de Dr. Rom. Sec. 412 1 
Goudsm. Band. p. 155 ; Maine, Anc. Law, p. 206 (3rd 


do ^ (a) tnd tbat the entry of sudi oondition in 
tiie wajib^QoUurz (6) is worthless and ineffective. Nor do we 
admit that any value or efficacy would accrue to the entry, 
or.that any validity would be given to the oondition, even if 
the defendant, ♦ ♦ when still very young, whether he were 
legally of age or not, authenticated the wajib^ooUurz, profcrrma 
with the view of curing the ostensible defect of its having 
Ibeen authenticated by his father after his decease. It would 
be extremely inequitable to hold that he thereby deliberately 
intended to express his assent to the conditions * of which 
it is quite possible, and not at all unlikely, that he was igno* 
rant. Even if he were aware of it, and ignorantly supposed 
himself to be bound by it, we are not prepared to admit 
that he is for that reason bound by it.^^ (c) 

In discussing under the preceding Section (d) the legal 
possibility of making an adoption subject to terms differing 
from those annexed to it by the law, the effects of agree- 
ments and of adoptions thus made have been to some extent 
considered. It would seem, that of the several cases which 
occur in practice that of the adoptive father^s stipulations 
for preserving the estate, and securing his widow against 
destitution could not be refused effect by the Courts, so far 
at any rate as they bear on his separate or sole property. 
But if a man adopting for himself may do so on terms 
varying the usual rights of the son, it is but a slight exten- 
sion of the principle when wills are once admitted to say that 
be may by a power or will allow his widow to impose such 
terms. And when a widow takes the whole estate without any 
will or direction to adopt, but with an assumed license from 

I*- 

— - ' — — 

>v 

^ (c) i. e. prescribe such a condition. 

(b) A petition, memorial. 

ifi) Per Ouriam in Ram SurunDatr, Mueet, Pran Eooer, N. W. P. S. 

B. Pt. I., 1865, p. 293. Comp, the remarks of the Judicial 
Ciummittee above, Sec. VI. A. & 

Sec* TI. A. 6. 
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husband^ it may be ooneeived tbat be'knowinfif an adop^ 
tion wad probable^ but entirely at tbe option of the widow, 
has given her a tacit authority to make her own terme^ 
This logical development of the principles involved in the 
allowance of a will seems to be contained in the following 
two cased. 

Where a power of adoption had been given by will to a 
wife coupled with a direction that the widow should during 
her life retain the whole of the testator^s property, ancestral 
as well as self-acquired, it was held that the widow, after 
adopting, had a life interest with remainder to the adopted 
son. (a) 

In Ramasami Aiyan v. Venkataramaiyan (h) where the 
natural father of a boy, whom the widow of a deceased Hindi! 
proposed to adopt as a son to her husband, entered into a 
written agreement with her to the effect that the boy should 
inherit only a third of the property of his adoptive father, 
the Privy Council held that the agreement was not void, 
but was at least capable of ratification when the adopted son 
became of age. Ohitko v. Janaki (c) was referred to doubt- 
ingly. The stipulation that the boy adopted as a son should 
obtain that status without the corresponding rights was one, 
no doubt, unwarranted by tbe Hindu law of the SiLstras, and 
was subject to challenge by the son until he had ratified it 
on becoming mi juris. The Pandits consulted in Bengal on 
this point had said that an instrument by which a widow 
adopting a son reserved the property to herself for life was 
not lawful. The adopted son, they said, in spite of such 


(a) B^n Behari Bundopadhya v. Brojo Nath Moohhopadhya, I. L. E. 
8 Calc. 857, following Muset- Bhagbutti Dace v. Chowdry Bholanath 
Thakoor et al, L. R. 2 I. A. 256. The latter is not a case of adoption, 
but of a settlement by a man on his wife with the concurrence of hia 
kfitrima son, to whom was given a remainder on the wife’s death. 

(h) 1. L. E. 8 Mad. 91. 

(c) 11 Bom. H. 0. E. 199. 
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ftn instnimeiit^ was entitled to the estate, (a) In a some- 
what similar case in Bombay^ an adoptive mother (Koli) 
made an agreement with her son^ whereby he resigned to 
liar the balk of the family property. This was pronounced 
by the ^tri illegal^ and the adopted son^ if capable^ was^ 
he declared^ still entitled to inherit^ subject to the duty of 
maintaining the mother. (6) But wills also are not allowed 
by the SAstras, and yet in one form or another they have 
grown up to meet social needs, even within the sphere of the 
Hindi! law. So too the customary law has approved reason- 
able arrangements for the adopting mother^s security. 
It seems impossible now to say that this advance will not 
be maintained, (c) 

Cases such as that of Ramgidtee Acharjee v. Kristo 8oon^ 
duree Debia^ referred to above at p. 1110 note(c), must raise 
questions as to whether by the disposition the adopted son 
takes a vested estate forthwith on his adoption, although 
his enjoyment or actual possession be deferred, or whether 

(a) MusBt. Sooluhhna v. Ram Doolal Pandeh, 1 C. S. D. A. R. 324 
,(lst £dn.) Above, p. 177 (c). 

(b) MS. 15. 

(c) Any interest that a widow allows an adopted son to take in 
possession daring her own life must so far be a detriment to her 
own estate, seeing that she is owner of the whole, and cannot, accord- 
ing to the Sastris, be deprived of this which they regard as a jointure 
by any testamentary disposition made by her husband. In the 
case of Musst, Ooolab v. Musst. PhooliX Borr. 173) the Zilla Judge pro- 
posed to the SAstris a question — ^Can a man separated in interest 
from his brother, and whose wife is alive, bequeath his property to 
his brother’s son P The answer resting on the Mit&kshaiA was — “ The 

wife has a right to inherit her husband’s estate, and a 

will made by the husband .... in favour of his brother’s son is 
not valid.” (pp. 175, 176.) This was confirmed by the Pandit of the 
Sadr Court (p. 180). The theory of a power of bequest equal to the 
power of gift was not accepted by the law officers in these cases, 
and the widow was regard^ as taking by a kind of survivorship, 
though no doubt with a restricted interest or faculty of disposal* 
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his estate is wholly contingent or future. Such qnestiona 
will probably be dealt with according to the analogies 
furnished by the English cases. A gift subject to a condi* 
tion precedent could hardly be made under the Hindili law^ (a) 
though one deferred, or by way of remainder, would not 
be inconsistent with it, the ascertained interest being created 
from the first. Such an estate, immediate in interest though 
deferred in enjoyment, must have been contemplated by the 
Court in the following remarks : — Whatever directions an 
adoptive father may have given in regard to the time when 
the son was to get into the management and enjoyment of the 
estate, still he was the son and heir from the time of his 
adoption, and by his death apparently the mother would sac- 
ceed him.^^ (6) 

I; 1. B.— SPECIFIC EFFECTS. 

B. 1.— AS TO THE RELATIONS BETWEEN THE ADOPTED 

AND HIS FAMILY OF BIRTH. 

B. 1. 1.— BETWEEN THE NATURAL PARENTS AND THE 
SON— IMMEDIATE PERSONAL RELATIONS. 

(a) PARENTS THE ACTIVE SUBJECTS. 

When a father has given his son in adoption^ his status 
and rights as father are extinguished/^ (c) Accordingly it 
was ruled, that the adoptive parents have a right to the 
guardianship and society of the adopted son superior to that 
of the natural parents. (tZ) The boy is often left for a 
longer or shorter time with his family of birth, but though 
an infant after adoption be brought up by his natural parents, 
they must on demand surrender him to the widow- who 


(а) See above, pp. 186 as. 

(б) Per L, Jackson, J., in Gohindo Nath Boy v. Ram Kanay 

Chowdh/ry, 24 C. W. R. 183. 

« 

(e) MS. 1759. 

(<2) Lakthmibn t. Shridhar Vatudev Takle, I. L. R. 3 Bom. 1. 
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adopted tim. (a) The nataral father need not incur the 
expense of getting the boy married ; it devolves properly on 
the adoptive mother. She cannot recover from his father 
the expenses of his adoption and investiture. She cannot 
restore the boy> nor can the father reclaim him on the 
ground of having got him married. (6) 

Tonsure performed in the family of the natural father, 
after gift, has no vitiating effect. (c) 

(i)).-SON THE ACTIVE SUBJECT. 

A boy severed by adoption from his own family and 
incorporated in the adoptive family is not affected in status 
by performing the funeral ceremonies of his natural father 
and mother/^ (d) 

An adoptee performs the ceremonies of Kreea and Puksh 
for his [natural] father and relations, only in case his natural 
father should die without any other son or near relation, 
when he would perform them as a DharmapAtra. An adopt- 
ed performs Sutak {e) for his natural family according to 
their adoptive relationship.^^ (/) 


(a) In the Mdnkars^ case the 6&stris in the opinion quoted above, 
p. 1010, recognize a widow’s direct interest in adoption for securing 
her own future happiness. See too p. 938. 

W MS. 1754. 

(c) Muest, Doolubh Dai v. Manee Beebee, 5 C. S. D. A.R. 50. “The 
adoption of a child for whom tonsure and other cere- 

monies were afterwards performed under the family-name of his natu- 
ral father, would be nevertheless valid ; for the ceremony of tonsure 
performed under the family name of his natural father is void, be- 
cause he did not then belong to that family ; and because the cere- 
mony is performed by one who had no right to do so, since he truly 
became son of the adopter, and certainly belonged to his family, not 
having been already initiated under the family-name of his natural 
father when the adoption took place.” Coleb. Dig. Bk. V. T. 273 
Comm. 

(4 MS. 1673. 

(e) SAtaka— Impurity ; hero ceremonies for its removal, 

(/) Steele, L.C.p. 185. 
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'' Since it is not a fit practice for a son given to perform 
the obsequies of his former mother^ it is proper to take for 
adoption a boy whose mother is living, and who is given 
both by her and by her husband/^ (a) 

In case of being adopted by his father’s brother, the 
adoptee is enjoined to perform the SrAddha both for his 
natural and adoptive fathers, inheriting the property of the 
former, however, only in default of heirs in order of succes*. 
sion before brothers’ sons.” (b) 

An adopted son is considered in the nature of a purchaser 
for valuable consideration, which is his loss of inheritance in 
his natural family, (c) 

B. 1. 2.— RELATIONS AS TO PROPERTY. 

An adopted son forfeits all right of inheritance in his 
natural family.” '^He (the adopted son) cannot, after 
being adopted, claim the family and estate of his natural 
father, which follow the funeral oblations ; nor is he liable to 
pay his natural father’s debts.” (e) He (an adopted son) 
can only inherit from his natural father, in default of other 

heirs in previous order of succession in virtue of his 

adoptive, not his original, I'elationship.’^ (/) Even where 
the sacrificial idea is absent, ^^a Jain adopted by his uncle 


(a) Coleb. Dig. Bk. V. T. 275 Comm. The conception is that with- 
out a positive resignation the mother^s claim to the son’s religious 
services may continue. 

(5) Steele, L. C. p. 47. He ranks as a brother’s sou. 

(c) Gopeymohun Deb v. Rajah Ray Kisse?i, cited in Doe Dem Senco* 
wer Bye v. Hanscower Bye, East’s Notes, Case 76 ; 2 Mori. Dig. p. 133. 
See above, Sec. YI. A. 7. 

I 

(<i) Appaniengar v. Alemalu Ammal, M S. D. A. Dec. 1868, p. 5. 

(e) Steele, L. 0. p. 47; Mib. Chap. 1. Sec. XI. para. 32; above, 
p. 365; Coleb. Dig. Bk. Y. T. 181 ; Manu IX, 142. The term “funeral 
oblation,” intends that which is made for a father. 

(/) Steele, L. C. p. 186. 

146 u 
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ceases to be heir as son to bis natural father.^^ (a) The 
^Astri added that " what he had acquired before adoption 
by using .the capital of his natural father belonged to the 
latter/^ (b) The natural relation was in fact jurally annul- 
led, and his father would no more inherit from him than he 
from his father, (c) But in an emergency the Sastri says — 

Should the natural parents have no other heir, the son 
they gave in adoption may perform their Srdddhas and take 
their property also/^((i) 

After adoption, the person adopted cannot mortgage 
property belonging to his natural family, nor can his widow 
do so after his death, (e) 

B. 1. 3 — BELATIONS AS TO OBLIGATIONS. 

The natural father is not responsible for the debt of a 
son given in adoption. (/) Nor conversely is the son li- 
able, ((() Thus the Sastri says: — A son given in adoption 
must pay his natural father^s debts only if he has inherited 
property from the natural father,^*^ (A) and in the case of a 
suit it was ruled that an adopted son is not liable for debts 
of his natural father who died in jail in execution of a decree 
for debt against him. (i) 


(а) MS. 1767. 

(б) MS. 1756. 

(c) Coleb. in 2 Str. H. L. 129. 

(d) MS. 1761. 

(e) Yesubai kom Daji v. Joti, Bom. H. C. P. J. 1876, p. 16. 

(/) 2 Str. H. L. 125; see TJdaram Sitaram v. Ranu, 11 Bom, H, 0. 
R. 76, 84, 86, 

(g) PranvulliM v. Deohristen, Bom. S. D. A. Sel. Rep. 4. 

(h) MS. IV.'iS. See above, p. 366. 

(•) PranviiUubh Gokul v. Deokristen Tooljaram, Bom. Sel. Bep. p. 4. 
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B. 1. 4. ---RELATIONS BETWEEN THE ADOPTED AND 

THE OTHER MEMBERS OP HIS FAMILY BY BIRTH- 
IMMEDIATE PERSONAL RELATIONS. 

An adopted son is to be considered as one actually begot- 
ten by the adoptive father in all respects except an incapacity 
to contract a marriage in his family of birth, (a) 

^‘Adoption does not remove the bar of consanguinity 
operating against intermarriage within the prohibited 
degrees/’ (b) 

^^An adopted son is restricted from intermarrying with 
any girl of either his natural or adoptive families within the 
prohibited degrees, and his descendants are under a similar 
restriction with regard to the former family to the third 
generation, viz. so long as remembrance may continue of 
the adoption.” (c) Ho cannot intermarry with either his 
natural or adoptive gotr.” (ti) 

A Sistri said in one case, that adoption severs the con- 
nexion with the natural relatives so completely that the 
adopted son’s widow may adopt his younger brother.” (e) 
We have seen that there is some authority for this kind of 
adoption, (/) but the better opinion appears to be that em- 
bodied in the ruling that an adopted son cannot adopt as his 
son his brother by birth, (g) 


{a) Narasammdl v. Balardmdclidrlu, 1 M. H. C. R. 420, The same 
case pronounces strongly against the adoption of a sister’s eon in the 
Andhra or Telingana country, 

(ft) Moottia Moodelli v. Uppon Vencatacharry, M. S. D. A. Dec. 1858, 
p. 117. 

(c) Steele, L. C p. 47. Above, pp. 937, 938, 

(d) Steele, L. 0. p. 186. 

(e) MS. 1625. 

(/) Above, p. 1021, 

{g) Moottia MoodelUf v. Uppon Veneatacharry, M. S. D. A. R. 1858, 
p. 117. 
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B. 1. 5.~-RELATIONS AS TO PROPERTY. 

A son (an only son) who, having been given in adoption 
has passed out of his family of birth, has no longer any claim 
to the property of that familyj^^ (a) apd reciprocally, a 
member of a Hindd family cannot as such inherit the pro- 
perty of one taken out of that family by adoption. His 
severance is so complete that no mutual rights as to succes- 
sion to property can arise between him and his relations of 
the natural family, (b) Hence it was said, that on an adopted 
son dying without issue, his property reverts to his adoptive 
family, his introduction into the new family causing his 
severance from his natural kindred, and they forfeiting all 
claims to succeed to his estate, (c) 

B. 2. -CONSEQUENCES AS CREATING RELATIONS IN THE 

FAMILY OF ADOPTION. 

B. 2. L— BETWEEN THE PARENTS AND ASCENDANTS, 

AND THE SON AND DESCENDANTS-IMMEDIaTE 

PERSONAL RELATIONS. 

(a) PARENTS THE ACTIVE SUBJECTS. 

An adoptive father is entitled to the custody of the person 
of the adopted son/’ (d) It follows that the proper resi- 
dence of an adopted son is with his adoptive parents, {e) 
The only exception is in case of cruelty or incapacity. Thus 
it was ruled that the adoptive parents, if willing, have a 


(a) MS. 1766. 

(b) Narasammdl v. BalardmdcMrlu, 1 M. H. C. R. p. 420; Bd%an 
J^rishnamdohdriyar v Ku 2 )pannayyangarf 1 M. H. C. R. p. 180 ; Srini-^ 
vasa Ayyangdr v. Kuppan Ayyangar, I M. H. C. R. p. 180. 

(c) T. M. M. Narraina Niimboodnpdd v. P. M. Trivicrama Numhoo* 
dripadf M. S. D. A. R. for 1856, p. 125. 

id) MS. 1677. 

(f) Lakshmibai v. Shridha/r Vasudev TahUt I. L. R. 3 Bom. 1. 
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better right to act as guardians of their adopted sons than 
the natural parents, in the absence of proof of ill-treatment 
towards the hoy or incoropetency on their part to take care 
of him ; the boy’s residence with the adoptive family being 
part of the consideration for adoption, (a) 

An adopted son can claim maintenance from his father until 
put into possession of his share of the ancestral estate, (fc) 

An adopted son^s widow must be supported by her 
mother-in-law, who has got possession of the deceased^s 
vatan.^^ (c) 

The chaul and munj of the adoptive son should be per- 
formed by the adopting widow (though but 10 years 
old), (d) 

The adoptive parents’ authority, as we have seen, (e) does 
not extend to giving away their son in adoption. 

B. 2. 1.— IMMEDIATE PERSONAL RELATIONS. 

(6) SON THE ACTIVE SUBJECT. 

Adoption is (1) to secure his (the adoptive father^s) 

happiness in the future state by the adopted son^s or his de- 
scendants^ performance of funeral rites (kreea), mourning 
(sootak), and annual oblations of rice (srdddh sapindadS-n) ; 
and (2) to preserve the adopting parents’ good name in the 

(a) Lahshmibai v. Shridhar Vasmdev, Bom- H. C. P- J. for 1878, p. 7 ; 
S. C. I. L. R. 3 Bom. 1; Sheo Singh Rai v. Musst. Dakho et al^ 

6 N. W. P. R. 382. 

(i) Ayydvu Muppandr v. Nilddatchi Ammdl, 1 M. H. C. R. p. 45. 

(c) MS. 1928. The widow of a predeceased adopted son has of 
course the same right to maintenance as if he had been a son by birth. 
(Above, pp, 246 sa ; Dilraj Koonwar v. SooUan Koonwar, N. W. P. S. 
D. A. R. for 1862, p. 240). 

(d) MS. 1648. See Steele, L. C. 187. Above, p. 998. The ceremo- 
nies ought to be completed on the widow's attaining maturity. 

(e) Above, p. 1040. 
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present world by the practice of alms-giving, feeding 
Br&hmans, pilgrimages and other HindA virtues.’^ (a) 

The forefathers of the adoptive mother only are also the 
maternal grandsires of sons given, and the rest, for the rule 
regarding the paternal is equally applicable to the maternal 
grandsires (of adopted sons).’^ (Z^) 

Though the adoption be not annulled, yet should the 
adoptee not perform his filial duties, he separates from his 
adoptive father, receiving some share of the property/^ (c) 

An adopted son succeeds to the adoptive father^ s property, 
subject to the right of maintaining the widow, (d) 


(a) Stoele, L. C. p. 42. In Ram Soonder Singh v. Surhanee Ddsi, 22 
C. W. R. 121, Mitter, J., says the prescribed repetition of thelSrAd- 
dhas implies a power of repeated adoption by the widow though a son 
should have attained maturity and passed through all the Samskaras. 
There does not seem to be any authority for this, but at any rate the 
duty would be that of the widow of the son should there be one. {See 
above, p. 93, and Sub-Sec. 1. 1. A. 2 of the present Section, p. 1148). 

{b) TJma Bankar Moitro v. Kali Komul Mozumdar et al, I. L. R. 6 
Calc. 261. According to Datt. Mim. VI. para. 50, the manes of the 
adoptive mother’s ancestors benefit by the SrMdhas celebrated by 
the adopted son. “ In the double set of oblations, it is indispensably 
necessary that the son should perform the Sraddha for the paternal 
line, not for the line of his maternal grandfather : but it is simply 
reprehensible in one who performs the Sraddha for the paternal 
ancestors, not to perform it also for the maternal grandfather and 
his progenitors. Consequently, since the Sraddha may be performed 
without noticing the maternal grandfather’s line in a subordinate 
double set of oblations, and the like, the 6r&ddha for the maternal 
ancestors is not requisite to the completion of the obsequies perform- 
ed in the dark fortnight of Aswina.” Coleb. Dig. Bk. Y. T. 273 
Comm. 

(c) Steele, L. C. p. 185 ; above, p. 939. As to a second adoption 
on f)he refusal or incapacity of the first adopted to fulfil his duties, 
see above, pp. 585, 587, 938, 946. 

(d) Etmgama v. AtcJiama, 4M. I. A. p. 1; S. C. 7 C. W. R. 57 P. 0. 
iScc above, p. 248. “The adoptee is bound to provide the widow in 
necessaries.” Steele, L. C. p. 188. 
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** There being a bom son and an adopted son, they are 
jointly and severally responsible, according to their means, for 
the support of their parents/^ (a) 

A daughter-in-law adopts a son, and as his guardian 
manages the estate. The mother-in-law can claim main- 
tenance from her/^ {h) 

A widow of an adoptive father being refused maintenance 
by the adopted son sold part of the estate in her.possession. 
The Sastri said the adopted son could recover it only on 
payment of the purchase money and interest, (c) 

B. 2. 2.— RELATIONS BETWEEN THE PARENTS AND THE 
SON WITH RESPECT TO PROPERTY. 

(fl) BETWEEN THE ADOPTIVE FATHER AND SON. 

An adopted son has all the rights of a son born, (d) 

An interest vests in the adopted immediately on his adop- 
tion, («) though he be a minor, and he is entitled to the 


(a) MS. 1842. 

{b) MS. 1831. 

(c) MS. 16. See above, pp. 252, 653, 762; below. Sub-sec. B. 2. 2. (5). 
Provision may be made for a widow’s maintenance before ejecting 
her. {See above, p. 653.) 

{(i) Steele, L. C. 47 ; Maharajah Juggurnath Sahaie v. Musst. Muhhun 
Koonvour, 3 C. W. R. C. R. 24; Teencowree Chatterjee v. Dinonath 
Banerjee, 3 C. W. R. C. R. 49 ; Ry. Kishenmunce v. Raj Oodwunt Singh, 
3 0. S. D. A. R. 228 ; Srlnioasa Ayyangdr v. Kuppan Ayyangdr, 1 
M. H. 0. R. 180; N. Chandvasekliaindu v. N. Bramhauna,4s M. H. 0. R. 
270 ; R. Vyankatrav v. Jayavantrav, 4Bom. H. 0. R. A. C. J. . 191 ; 
Trimbuk Bajce v. Narain Venaiky 3 Morris 19 ; Rayan KrishnatnachaH'- 
ydr V. Kuppannayyangdr, 1 M. H. C, R. p. 180; Sree Narain Rai v. 
BhyaJha, 2 C. S. D, A. S. 27. 

(e) Sudanund Mohapatiur y. Sorjo Monee Debee, S 0. W. R. 456; 
S. 0. n C. W. R. 436 ; reversed, 20 C. W. R. 377, by the Judicial 
Committee on the ground that the validity of the will questioned by 
the adopted son had been adjudged in a previous suit by him. 
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profits after his adoption, (a) as also to immoveable property 
purchased with money derived from ancestral estate, which 
property continued to exist at his adoption, (b) 

man who has adopted cannot alienate immoveable 
property without good reason. With reason he may, espe- 
cially what he has himself acquired.^^ (c) The older cases 
agree with this opinion, as when the Judicial Committee 
ruled that by adoption a person divests himself of his right to 
dispose of immoveable property without the consent of the 
son adopted, (c?) Adoption, however, it has been ruled, 
is not a valuable consideration proceeding from the boy 
adopted in such a sense as to bind the adoptive father against 
an alienation of his self-acquired property, (e) The adopted 
stands In this respect on precisely the same footing as a son 
by birth. (/) The case might have been dealt with on the 
ground that where no more was engaged for, the adoption 
gave to the adopted only the ordinary advantages of a son. 


(а) Sreemutty Deeno Moyee Dosseey, Boorga Tershad Mitter, 3 C. 
W. R. Misc. 6. 

(б) Sudamnd v. Bonomalee, 6 C. W. R. 256, and cases in Note (i) 
above. 

(c) MS. 1725. 

(d) Rungama v. Atchama, 4 M. 1. A. 1 ; S. 0. 7 C. W. R. P. C. 57. 
See above, pp. 614 ss, 208 ss. 

(e) Pufshotam Shenvi v. Vasudev Shenvi, 8 Bom. H. 0. R. 196 
O. C. J. 

(/) The case of Mohapattur v. Bonomallee {see above, p. 723) was 
relied on, because as in it the first adopted son suing as heir did 
not dispute the father’s disposal of bis self -acquired property, it was 
thought apparently that it could not be disputed. But that was a 
Bengal case, and in Bengal the relations of father and son as to property 
are different from what they are in Bombay (see Dayabhaga, Chap. II. 
8, 17, 18, 28-30 ; 2 Str. H. L. 437, 444 ; Mit. Chap. I. Sec. I. para. 27 ; 
above, p. 667 ; 12 M. I. A. at p. 38, there referred to ; 2 Str. H. L. 449), 
Under the Mit&ksharS. the son has a joint interest in the immoveable 
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Had a contract been made or property settled on tbe son^ 
there seems to be no doubt that on the principle of the cases 
referred to in Sec, VI. A. 6 and 7, his becoming an adopted 
son would be a consideration (a) suck as would make the 
transaction binding. 

The right of interdiction kas been recognized by the 
S&stris as acquired by adoption as in the following instance— 
An adopted son can claim from his father property that 
the father is making away with in order to deprive the son 
of it, {b) as an alienation made in order to deprive a son or 
brother may be rescinded by the State.^^ 


property acquired by the * father. He must submit to his father’s 
dealings with such property on account of his subordination and the 
father’s freedom from control (self-government) as manager (sea 
above, pp. 211, 648), but this subjection cannot last beyond the 
father’s life. The father’s right is one of joint ownership plus 
svatantrata, unshared control {see 2 Str. H. L. 443). On his death tha 
son’s right by survivorship makes him complete owner, and the 
father’s will cannot operate against him, although it would be 
effectual against others, not co-owners, only successors. {See above, 
p. 587). The right to sell is not identical with the right to give, nor 
is the right to give identical with the right to devise {see above 
p. 219). This is manifest from what the Judicial Committee say in 
Ldkshman Vada Naik's case (T. L. R. 5 Bom. at pp. 61, 62) ; and 
though the law of wills follows the analogy of the law of gifts it 
need not go so far. It is plain that it does not ; and the power of 
a father to devise his acquired lands away from his son cannot appa- 
rently be rested on the recognized authorities {see Vyav. May. Chap, 
IV. Sec. I. paras. 4, 5; Colebrooke at 2 Str. H. L. 435, 436). In the 
case of Musst. Goolab and PAoo/ (above Sub-Sec. A. 9), the S&stria 
and the Courts refused effect to a will which went to deprive widows 
of their right of inheritance, though undoubtedly the wives could not 
have interfered with their husband’s dealings during his life. Ellis 
at 2 Str. H. L. 428 expresses a similar opinion. Colebrooke differed 
only because he thought the power followed from wills ranking as gifts. 
The right of a son is as co-owner, that of the wife altogether 
dependent (see Narhadabai v. Mahadev Narayan, I. L. R. 5 Bom. 99). 

(a) See Bhsda Nahana v. Parbbu Harif I. L. B. 2 Bom. 67. 

(5) MS. 1735. 
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i^pied l&i years old, execatod i 
daad of gifii of part of his vatan to his daughter's children^ 
I!hk was endorsed with an assent by the natural father of the 
adopted son* Such signature was pronounced useless. But 
the adopted son was pronounced answerable to make good a 
gift of part only of the vatan. (a) 

A gift of a house made by a Bi*ahman to his mistress does 
not enable her to dispose of it to fche detriment of his subse- 
quently adopted son, though she may retain it for life if she 
behaves becomingly to her master (i. e. apparently the 
son), (fc) 

An adopted son may claim a division of ancestral property 
from his father, but not of his father^s own acquisitions.^^ (c) 
*^An assignment of a village for maintenance to an 
adopted son cannot be revoked/^ {d) 

An adopted son can sell his right, title, and interest in his 
share of undivided family property, (e) 

An adopted son^s son can claim a share of the grand- 
father's (former) property though his father be alive, unless 
the property having been mortgaged or alienated the father 
has recovered it.^^ (/) 


(a) MS, 711. See above, p. 194. 

[h) MS. 712. See above, pp. 762, 763. The donor could by an 
explicit grant give her a larger interest. See above, pp. 208, 293, and 
Sec. VI. A. 6 of this Book. 

(c) MS. 1731. In answer to Q. 1704, it is said, he cannot claim a 
partition (nature of property not specified). 

{d) MS. 790. This was probably understood as a case of partition. 
See above, pp. 702, 939. 

(e) Rutoo bin Bapooji v. Pandoorangacharya, Bom. H. C. P. J. 
1873, p. 176 . The son was tenant of the whole property, and his inter- 
was sold in execution. The purchaser was pronounced liable to the 
efloptive father for a moiety of the rent, he having been put into 
possession .of the whole. See above, p. 663. 

(/) MS. 1736* See above, p. 722. 



ardopted son becomes keir to tke whole of the 
father’s property^ and is excluded from inheritance i 
own family, (a) 

A son, adopted by a widow under her husband’s authority, 
supersedes all other heirs, (6) 

A son, adopted by a widow of a predeceased son, succeeds 
to his grandfather’s estate as well as to thairof his own 
adoptive father, whether the adoption took place in the 
grandfather’s lifetime or not. (c) If the adoption was made 
with the consent of the grandfather, his subsequent disposi- 
tion or the birth of a son to his daughter in wedlock will not 
invalidate the adoption, {d) 

An adopted son takes by inheritance and not by devise {e) 
in the case of his adoption by a widow under an instrument 
providing for the boy only as an adopted son and successor. 


(a) Bhashcr Buckajee v. Narro Ba(;oonath, Bom. Sel. Rep. p. 25 ; 
Duttnaraen Singh v. Aject Singh aZ, 1 0. S. D. A. R. p. 20; 
Gopeymohun Deb v. Baja Ray KisseUi see East’s Notes, Case 75 ; 
Ranee Bhuwanee Dibehv. Ranee Sooraj Munee, 1 C. S. D. A. R. p. 185; 
Srinaih Serma v. Radhalcaunt,lC. S. D. A. R. p. 15; Appaniengar y. 
Alemaloo Ammal, M. S. D. A. R, for 1858, p. 5; Raje Vyankatrdv v. 
JayavantrdVf 4 Bora. H. C. R. A. 0. J. p. 191. 

(^) Veerapermal Pillay v. Narain Fillayy 1 Str. 91 ; Nundlcomar Rai 
V. Rajindernaraen, 1C. S. D. A. R. p. 261. “Such child may be 
provided for as a person whom the law recognizes as in existence at 
the death of the testator, or to whom by way of exception, not by way 
of rule, it gives the capacity of inheriting or otherwise taking from 
the testator as if he had existed at the time of the testator’s death, 
having been actually begotten by him.” Willes, J., in the Tagofe Case, 
L. R. Supp. I. A. at p. 67. See above, p. 983. 

(c) Gourbullab y. Juggernofpersaud Mitter,Ms,CT\. Con. H- L- 217- 

(d) Ramhishmi Snrhlieyl v. Mtmt. Sri Mutee Dihed et eh 3 C. S. D. A, 
R. 367. The assent of the grandfather was necessary on the principles 
stated in Sec. III. B. 3 33. 

(e) Mussi. Bhoohum Moyee Debin v. Ram Kishore Aclmrj Chowdhry et 

aU 10 M. I. A. p. 279, 309; S. C. 3 C. W. R. P. C. 15; Beng. S. D. A. 
R. for 1866, p. 122. See above, See. VL A. 6. ^ 
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An adopted son, though separated from bis adoptive 
fetber^ succeeds to the residue of the latter^s estate, an die- 
posed of by him by gift or will, in preference to the widow*/ 
ia case he dies leaving no unseparated son surviving 
him. (a) 

On an adopted son^a dying without issue his adoptive 
^athe^^s property goes, it was said, to his natural heirs, (b) 
This would depend on whether the son died before or after 
the father* 

In a suit by an adopted son to set aside a will, the will 
Was held of no effect as a valid devise of property. At the 
father’s death the right of survivorship was in conflict with 
the right by devise. Then the former, being the prior title, 
took precedence, (c) 

As an adopted son has no more rights than a natural son 
would have, so the adopter is at liberty, it was said, according 
to the law of Bombay, to dispose by will of immoveable 
property acquired by him, to any one be pleases, (d) 

If an elder adopted son takes the whole of the ancestral 
property, which the father could not dispose of without his 
consent, be must give up for the benefit of the second 
adopted son the whole property included in the devise, to 
the disposition of which his consent was not necessary, (e) 


(a) Balkfishna Trimback v. Savitnlmi, 1. I>. R. 3 Bom. 54. See above, 
p. 359. 

(5) Sabrahmaniya Mudali v. Parvatl Ammalr M. S. D. A. R. for 
1859, p. 266. 

(c) Vitla Bfitten v. Yamenammar 8 M. H, C. R. f). 

(d) Piiriishotam y. Vasudev, 8 Bom. H. C. R. 1P6 0. C. J. See 
above, pp. 208 ss, 641, 772. 

(e) Run^atna y. Aic?iama,4iM.. I. A. T; 8. (J. 7 C. W. R. P. C. 57. 
The ngbt of the second adopted son rested wholly on the devise, hi« 
adoption being invalid* 
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A HindA cannot disinherit a duly adopted son^ even for 
bad character, nor can he adopt another, (a) It is only in 
an extreme case of violation of duty that a son^s rights are 
lost, or that a father can disinherit an adopted son. Both 
stand on the same footing, {b) 

Renunciation by an adopted son of his right in his 
adoptive father^s property, though permissible, does not free 
him from adoption. If he resigns the righf^ the adoptive 
mother succeeds to the separate property of her husband, (c) 

An adopted son may for money relinquish his share in the 
adoptive father^s family. This puts him into the position of 
a separated son. It does not disinherit him. If he be dis- 
inherited for adequate cause his son takes his place as heir. (cQ 

On the death of an adopted son before that of the father 
his joint proprietary right, like that of the son by birth, is of 


(a) Daee v. Moiee, 1 Borr. 8t. “It is declared that, if culpable, 
even a son of the body does not take the heritage, hence vicious sons, 
whether begotten in lawful wedlock or the like, or adopted as sons 
given and the rest, are excluded from participation ; sons so adopted, 
being void of good qualities, shall have a maintenance : but such 
sons, being virtuous, shall take the inheritance of a father, or of his 
kinsman,” Coleb Dig. Bk. Y. T. 278 Comm. See above, p. 675, 585, 
587. A person cannot disinherit his son by will, Gopeymohun Veb v. 
R. Raykissen, East’s Notes, Case 75; Pranvullubh Gokul v. Deokristn 
Tooljaram, Bom. Sel. Rep. 4<. 

(5) Sadanun^ Moliaputtee v. Bonomallee, C. S. D. A. R. 1863, 
p. 205. See above, p- 1146. In Khandesh, it was stated in answer to 
Steele’s inquiries, that exclusion from caste does not cause a forfeiture 
of property or of the right of inheritance. Steele, L. C. 152. 

above, p. 907. But the holder of any religious office peculiar to 
Hindds naturally forfeits it by change of religion.. Ib. Answer from 
SatAra. 

(c) Ruvee Bhudr v. Roopshunkor, 2 Borr. 656. On his resigning, 
the right descends to the next in succession. This might be his son, 
who would take in pi’eference to the mother. 

(d) Balkrishna v. Sabitritai, 1. L. K. 3 Bom. 64. See above, p. 872. 
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-oo^urse 9rb8orbed in that of the father, (a) and his 'widow, 
should he leave one, is entitled to maintenance in the family 
of adoption, (b) 


B. 2. 2. (5).— BETWEEN THE ADOPTIVE MOTHER AND SON. 

As soon as a son is adopted by a widow, he succeeds to 
her husband^s estate. Her independent rights and those of 
her mother-in-law forthwith cease/' (c) 

The possession of authority to adopt a son by a widow 
in Bengal does not destroy or supersede her personal rights 
as widow, which continue until the adoption is actually 

made The property is in the widow from the 

death of the husband until the power of adoption is exer- 
cised. . . It is only an alienation by the widow improper 

as against the subsequent heirs generally, that the adopted 
son can get rescinded, (d) The autborizat^’on- iii fact is as if 
non-existent until it is acted on by the widow, {e) 


(а) Udaram Sitaram y. Uanu Fandnji^ 11 Boni.jH. C. R. 76, 86. 

(б) 2 Str. H. L. 235. See above, pp. 246 ss, 75B. 

4 

(c) MS. 1716. See Steele, L. C. 48, 49. “ Pre-it Cng the property 
here spoken of as the woman’s to have been wl>d in j!)lvcd upon her 
by the death of her husband, and not to have bU^ pier proper stin- 
dhana, it ceased to be her’s at the moment of a V 'd adoption made 
by her of a son to her husband and herself ; in ti|p same manner as 
property coming into the hands of a pregnant wfcoW by the same 
means, cannot be used by her as her own, after t!lb birth of a son. 
An adopted child is in most respects precisely simSar to a posthu- 
mous son. From the moment of the adoption taking effect, the 
child became heir of the widow’s husband; and the widow could 
have no other authority but that of mother and guardian.” Coleb. in 
2 Str. H. L. 127. 

(d) Bamundoss Mooherjea y, Musst, Tarinee, 7 M. 1. A. 178\ 180, 
185, 206. 

(e) Uma Sunduri Dabee v. Sourohinee Bahee, 1. L. R. 7 Calc. 283. 

above, p. 903. 
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An adopted son becomes son of both father and mother^ and 
performs funeral rites to both.(a) He is heir to the adoptive 
father, and, in the absence of a daughter, to the mother^s 
stridha^. (b) In the lower castes a partition sometimes 
occurs, but the adoptee is heir to his adoptive mother, and 
generally manager during her life/^ (c) 

Adoption by a widow in Bengal, under her husband ^s per- 
mission, deprives her of her widow^s estate, {d) and entitles 
her to maintenance, (e) The same is the result, even when 
the adoption is valid without the husband^s permission, as 
amongst the Agarvali Jains. (/) It follows from this that 
a Hindft widow, after adopting a son, cannot mortgage the 
family property as her own, nor can such a transaction be 
validated by the son^s ratification, (g) 

An adoption works retrospectively and relates back to 
the death of the husband of the adoptive mother. It 
invalidates a gift or sale, unless it was effected under inevit- 
able necessity, and entitles the adopted son to succeed to 
his estate as the same stood at the death of his adoptive 


(a) Teencowree Chatterjee v. Dinonath Barter jee, 3 C. W. R. 

“ An adopted son,” the judgment says, “ has all the rights and 
privileges of a son born.” Datt. Mim. Sec. I. para. 22. “ Women 
have legally no right to adopt for the transmission even of their 
separate property but .... such a custom may obtain in the 
caste”. Ellis in 2 Str. H. L. 128. 

(&) Above, p. 513. 

(c) Steele, L. C. p. 186. 

(d) Nundkomar Rat v. Rajindurnaraen, 3 0. S. D. A. R. 261; 
Muast. Solukhna y. Ramdolal Pande a/, 1 C. S. D. A. R. 324 ; Durma 
Samoodhany Ummal v. Coomara Venkatachella Reddy avt M. S. D. A. R. 
for 1852, p. Ill ; Radhabai v. Damodar Krishnarav, Bom. H. C. P.' J- 
for 1878,’ p. 9, 

(e) Muaat. Rutna Dobain v. Purladh Dobey, 1 C. W. R. 460, 

(/) SAeo ^ingh Rai v. Musst. Dakho, L. R. 6 I A. 87. 

{g) Siddheahvar y . Ramchandrarao, I. L. R. 6 Bom. 463. 
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fiather. (a) In Rajah Vyankatrao*8 case the adoption was 
made by the widow about seventy years after her husband^s 
death. (6) It follows from the widow^s limited power that, as 
the Judicial Committee said, the rights *of an adopted son are 
not prejudiced by any unauthorized alienation by the widow 
which precedes the adoption which she makes, (and though 
gifts improperly made to procure assent might be powerful 
evidence to show no adoption needed, they do not in them- 
selves go to the root of the legality of an adoption), (c) 
In the case, however, of an adopted son succeeding col- 
laterally, his right, it is said, vests only from the adoption. 
At least he cannot retrospectively take away what passed 
to another collateral through his own non-existence, when 
the succession opened, (d) 

An adopted son, moreover, though he is competent to 
question his mother’s acts during his minority or before his 
adoption, cannot question a sale eflPected by her with consent 
of all the legal heirs then existing and ratified by the Civil 
Courts, (e) 

A woman’s religious gift of a house as her own which 
belonged to the family estate was pronounced invalid as 
against the adopted son. There is no merit in aKrishnirpana 
made without the consent of the son.” (/) 

(fl) Rajah Vyankatrav v. Jayavantrav, 4 Bom. H. 0. R. A. 0. J. 
191 ; Nathaji v. Hari, 8 Bom. H. 0. R. A. C. J. 67 ; Ranee Kishenmunee 
T. Rajah Oodwunt Singh, 3 C. S. D. A. R. 228 ; Bamundoss Mookerjea 
V. Mussi, Tarinee, 7 M. I. A. 169. 

(A) See above. Sec. III. B. 3. 23 ; 3. 34. 

(c) The Collector of Madura v. Moottoo Ramalinga Sathupathy^ 12 
M. I. A. 443. 

(d) Bamundoss Mookerjea v. Musst, Tarinee Dibia, Beng. S. D. A. R. 
for 1850, p. 533 ; S. C. 7 M. I. A. 169 j Musst. Bhoobun Moyee Debia v. 
Bjdmkishore Acharj, 10 M. I. A. 279; S. C. 3 C. W. R. 15 P. 0.; 
Beng. S. D. A. R. for 1866, p. 122. On this subject see above, Sec, 
III. B- 3* 23 ; 3. 25 ; 3. 34 ; 3. 35 ; and below, B 2. 5. 

(e) Rajkristo Roy v. Kishoree Mohun Mojoomdar, 3.C. W. R. 14. 
above, p. 367. 

(/) MS. 714. For Kfishn&rpana, see pp. 99, 479. 
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First there was permission given to adopts then a salebjra 
Court of the property, then after twelve years there was actual 
adoption under the permission. It was held, that what was 
sold was not merely the widow^s interest, as the proceeds of 
the sale were applied to debts for which the property was 
liable. The purchaser was held not subject to eviction by the 
adopted son, after the death of the widow* who had enjoyed 
a life estate under the deed of permission to adopt, (a) 

“ Under pressure of absolute necessity only an adoptive 
mother, living apart from her son, may sell the immoveable 
family estate.^^ (6) 

A SAdra widow after adopting a son bought a field in her 
own name. It was held that she could give this to her 
daughter against the wish of her daughter-in-law, though 
she could not alienate the common property, (c) As regards 
the patrimony the case would be different ; the adopted son 
transmits to his widow a succession which excludes his 
mother, {d) 

In the event of successive adoptions the relations of the 
parties are determined by the following decisions. In the 
first it was said — 

The first adopted son became his father^s heir. On the 
death of that son the widow became the heir, not of her late 
husband, but of the adopted son. 

(а) Rajah Debendro Narain Roy v. Coomar Chundernath Roy, 20 
C. W. R. 30 C. R. (P. C.) It may be questioned whether, on strict 
principle, the permission could thus cut down the adopted son's 
interest. See above, Sec. YI. A. 6. As to the widow’s authority, 
see pp. 94, 367. 

(б) MS. 14. This implies that the son is inaccessible, or else 
when applied to refuses sustenance. See above, pp. 6^, 762. But 
the right is questionable in any case. She should sue the son. See 
pp. 245 ss, 653. 

(c) MS. 1677. See above, pp. 314, 315, 507. 

(d) Vencata Soobtimal v. Vencumal, 1 Mad. S. D. A. B 210. 

0 

(e) Privy Council in Ramasatvmy Aiyan v- Venkataramaiyan, L. R. 
6 1. A. p. 208. 
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ThFOttgh adoption a widow, it was said, divests her own 
estate only, and by succeeding to her son as heir, she does 
not lose the right to exercise the power of adoption, (a) 
The correctness of this depends on the principles considered 
in Sec. III. (b) She would, it seems, lose the right by the 
adopted son^s leaving a widow or even having attained full re- 
ligious maturity, (c) In other cases of adoption by a mother 
it has been said that a widow who has succeeded to her son,i 
and who afterwards adopts a son, thereby divests herself of 
the estate, {d) Regarded as an unseparated brother of the 
deceased the adopted son would take precedence of the 
mother. As a separated brother he would not ; but in 
adopting a son the widow must perhaps be considered as re- 
placing the one deceased with all his rights. The transaction 
is so anomalous (e) that any determination of these points 
must be in a great measure arbitrary. In similar circum- 
stances the J udicial Committee hesitated to give a final deci- 
sion, saying only whether by the act of adopting another 
son, she in point of law divested herself of that estate in 
favour of the second son, may be a question of some nicety, 
on which their Lordships give no opiniou.^^ (/) H. H. 
Wilson (g) says— It may be safely asserted that the HindA 
law has not provided for the case of a new adoption after 
the death of the boy first adopted. It must rest entirely on 
local usage where this is proved or known to exist. 

A second adoption does not nullify an intermediate alien- 
ation by a widow after the death of the first adopted son. {h) 

(a) Byhant Monee Roy v. Kisto Soonderee Boy, 7 C. W. R. 392. 

(fe) Sub-Seos. B. 3. 23 ; 3. 25; 3. 35. 

(c) See Muest. Bhoohun Moyee Debia v. Ham Kisliore Acharj 
Chowdhry, 10 M. I. A. at p. 310. Above, pp. 872, 1148, 

(d) Vellanki V. Krishna v. Venkata Rama Lakshmi, I. L. R. 1 Mad. 
174 ; Jamnabai v. Raychand, I. L. R. 7 Bom. 225. 

(e) See above, p. 1013. 

(/J Bamasawmy Aiyan v. Vencataramaiyan, L. R. 6 I. A, at p. 208. 

(ff) Works, vol. V. p. 63. 

(A) Gobindo Nath Roy. v. Ram Kanay, 24 C. W. R. 183. 

The widow succeeded the first adopted son, who seems to have 
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A son adopted by the widow of a Hindft is legal repre- 
sentative of the deceased^ and can maintain a suit under Act 
Xin. of 1855 for the benefit of persons entitled to compensa- 
tion under the Act ; but he is not entitled to any portion of 
the compensation awarded. Whether he would have been 
if adopted by the deceased himself is a question, (a) 

A widow cannot sue as representative of her husband so 
long as her adopted son is alive, (b) nor can she prefer an 
appeal. A mere disclaimer by sons, and therefore by an 
adopted son, in the absence of proof of the widow^s being 
herself the next reversioner after the sons (c) will not enable 
her to sue as owner. There must be a distinct assignment. 

Where, pending a suit for partition by a widow in an un- 
divided family, she adopts, though the suit is prosecuted in 
her own name, she is considered as guardian and trustee and 
accountable to her son for the profits of the property 
decreed, (d) 

died in childhood. Her power of alienation would then be governed 
by the estate she took. See above, pp. 110, 330, 367, 449, 461. She 
would not bo allowed to naake a second adoption a means of fraud. 
See above, pp. 366 ss. Supposing the deceased son had sold or in- 
cumbered without reason, the anomaly of a second adoption acting 
retrospectively would be very manifest. 

(а) Vinayak Rayhunath v. G. L P. R. Co.y 7 Bom. H. C. R. O. 0. J. 
113. 

(б) Bawl Kannye Gossatnee v. Meernomoyee Dossee, 2 C. W. U. 49;. 
Jannobeev. Dwarkanath, 7 C. W. R. 455; Narsava alias Gangava v. 
Ramangavda, A. D. 1868. 

The widow must proceed in the adopted son’s name after - obtain- 
ing a certificate of administration under Act. XX. of 1864 unless the 
property is of a trivial value, falling under Sec. 2. of the Act. 

(c) Ram Kannye Gossamee v. Meernomoyee Dossee, 2 C* W. R. 49; 
Jannobee v. Dwarkanath, 7 C. W. R. 455. 

(d) Dhurm Das v. Musst- Shama Soondri, 3 M. I. A. 229 ; S. C. 6 
C. W. R. P. C. 43. In Bombay she could not claim a partition. See 

above, p. 677. 
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m- 

All adoptive eon like a real son will not, where there are 
dissensions, and a probability of waste, be allowed to take the 
estate out of his adoptive mother^s hands without providing 
for her maintenance, (a) Nor can he, by selling the family 
dwelling, deprive her of her right to residence. (6) 

As to the property more especially regarded as stridhana 
the relations are thus stated : — 

The adoptive mother retains, during life, the right over 
her own property, but the adoptee is heir to his adoptive 
mother/^ (c) A son adopted by a widow,’’ the S&stri said, 
even without her deceased husband^s permission, inherits 
her property. (d) 

The son adopted by a daughter-in-law after an adoption 
by her father-in-law succeeds to her and her husband’s pro- 
perty. (e) The property taken in inheritance by a daughter is 
stridhana according to the Mit&kshaiA ( /) Hence an adopted 
son succeeds to the property which his adoptive mother in- 
herited from her father, Ig) but not as first heir. An adopted 
son succeeds to his mother’s stridhana in the absence of 
daughters, (h) 

As to the reciprocal succession to the son the decisions 
are: — A widow succeeds to her adopted son as to her son by 

(a) Jamnahai v. Raychandf I.L H. 7 Bom. 225. See above, pp. 264, 
65S, and as to the circumstances justifying a demand on the mother’s 
part for a separate assignment of property, Venkatammdl v. Andyappa, 
1. L. R. 6. Mad. 130. 

(5) See above, pp. 734, 826. 

(c) Steele, L. C. p. 188. 

(d) MS. 1710. This is not true in the Bombay Presidency, if with- 
out permission means contrary to his wish ; see above, pp. 970 ss ; 2 
Str. H. L. 91. 

(e) MS. 1666. See above, pp. 371, 946. 

(/) Above, pp. 149, 151, 335, 

(g) Sham Kuar v. Gaya Din, I. L. R. 1 All. 255. See too Coleb. Dig- 
Bk. V.TT. 273-275 Comm. 

(h) Teencowree Chatterjee v. Dinonath Banerjee, 3 C. W. R. p. 49. 
Bee above, pp. 152, 324. 
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birth, (a) and takes a life-interest upon the death of the 
adopted son under age. (2^) 

B. 2. 2. (c).— RELATIONS BETWEEN ADOPTIVE 
STEP-MOTHER AND SON. 

The adopted son succeeds to all his step-mothers.” (c) 

Where a widow had adopted a son under authority of her 
husband, on the death of the widow and the boy, the other 
co-widow was allowed to succeed to a moiety of the estate 
in her own right, not in that of a son adopted by her with 
due authority from her husband, (d) This decision is 
questioned, and it is obvious the widow had no right except 
to maintenance. The boy adopted by her, if validly adopted, 
was entitled to the whole estate. 

On the death of one, adopted as son of one of two co- 
widows, the property does not descend to the other widow, 
but, it was said, to the next legal heir who was nephew of 
the original proprietor or adoptive father, (e) The succession 
being to the son, his step-mother^s position would be deter- 
mined by the rules given above, pp. 110, 470 ss. 


(a) 2 Str. H. L. 129. 

(b) Soondur Koomaree v- G. Pershad Tewarree, 7 M. I. A. 54; S. C. 
4 0. W. R. P. C. 116. See above, pp. 110, 449. 

‘(c) MS. 1668. See above^. 522. “ If a son be adopted by a man 
married to two wives, be -^uld have two maternal grandfathers, and 
would claim as maternal ancestry both their lines of forefathers. 
This seeming difficulty is thus reconciled ; although there be two 
sets of maternal ancestors, they should be jointly considered as 
manes of ancestors, and they should be thus named in performing 
the Srdddha, “ Such a one, maternal grandfather, sprung from such 
a primitive stock ! to thee (to each of you) this funeral cake is 
offered,* aud so forth, as is done by the son of the wife considered as 
a son of two fathers. Thus some reconcile the difficulty.** Coleb. 
Dig. Bk. V. T. 273 Comm. 

(d) Narainee Dibeh v,. Hirkishor Rat, 1 C. S, D. A. R. 39. 

(e) Kasheeshuree Debia v. Greeih Chunder, C. W. R. Sp. No. 71. 
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A son adopted by one wife may succeed to the strldhatia 
of another co-wife (a) in Bengal. In another case in that 
province the reciprocal right was denied. According to the 
MMkshara^ it was said, a step-mother cannot succeed to the 
estate of her step-son, or a step-grand-mothor to the estate 
of her step-grandson, (h) According to the principles ad- 
mitted in Liilloobhoy v. Gassibai, (c) the step-mother ought 
to come next in succession to the father^s mother, and the 
analogy of the law of partition is in her favour (above, pp. 
653, 654, 677). 

The importance of the right to adopt as between two or 
more widows becomes evident when it is borne in mind 
that the one taking the place of mother succeeds first to her 
son on his death without a child or widow. The step- 
mother is comparatively a remote successor. H. H. Wilson(c2) 
discusses in rather caustic terms a Bengal case of a contest 
amongst three widows, (e) The youngest as mother of a 
posthumous son, who died, was entitled as his or as her 
husband^s heir. The husband, however, had left directions 
for an adoption by his eldest or his youngest widow with 
the assent of the middle one. No concurrence proving 
possible, the master was ordered to report on a fit boy. He 
reported in favour of one named by the second widow, and 
son of her father^s brother. This relation led the Court to 
order his adoption, not by the second widow but by the 
eldest. Thus the widow who had resisted his adoption became 
his mother and heir, while the one who had proposed him 
and the one in whom the estate had vested were reduced to 
the position of step-mothers. The property having been 
mostly ancestral, the learned author contends that the father 
could not by his will make a valid disposition which would 

(a) Teencowree Chatterjee v. Dinonath BanerjeCf 3 C. W. R. p. 49. 

(5) Lala Joti Lai v. Musst, Durani Kower^ B. L. H. F« B. 67. 
See above, p. 472. 

(c) L. R. 7 L A. 212. 

(d) Works, vol. V. p. 58 ss. 

(e) Sir F. Macn. Cons, on H. L. 168. 
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affeot the complete title of his posthumous sou, and the estate 
taken by that son^s mother as his heir, (a) This, while it goes 
further, agrees in principle with the more recent decisions of 
the Judicial Committee {b) against the capacity of a mother- 
in-law to adopt under a power so as to divest her daughter- 
in-law of the estate taken by the latter in succession to her 
husband. 

B. 2. 2. (d).— RELATIONS BETWEEN ADOPTED SON AND 

GRANDPARENTS. 

In Rarnjee Hurree v. Thukoo Baee (c) a son adopted after 
the death of the propositus by the widow of his predeceased 
adopted son succeeded against the widow of the propositus in 
possession ; but the widow was allowed a life use of a moiety 
for her maintenance. 

B. 2. 3.— RELATIONS WITH RESPECT TO OBLIGATIONS, 
(a) BETWEEN THE FATHER (AND GRANDFATHER) 
AND THE SON AS TO DEBTS AND CLAIMS. 

An adopted son like another is responsible independently 
of assets received for the debt of the grandfather by adop- 
tion though not incurred for the family. (c?) JagannS.tha 
agrees with the Sastri. The adopted son^s liability for his 
father^s debt, he says, like that of the son by birth, arises 
at the father^s death and is independent of assets, {e) A 
previous partition even only throws the burden first upon 
those sons who remained in union with the father. 

An adopted son is liable for his father’s debts to the 
extent of the inheritance received by him, and if he waives or 

(a) H. H. Wilson, Works, pp. 61, 62. 

(&) Bhoobun Moyee's case, 10 M. I. A, 2/8 ; Pudma Coomari Debt v. 
The Court of Wards, L. R. 8 I. A. 229, 245. 

(c) 2 Borr. R. 486. In this case the adoption devested an estate 
vested in the elder widow. See above, pp. 992 ss. 

id) MS. 979. See above, pp. 80, 160. 

(e) See Oolob. Dig, Bk. I. TT. 167—170 Comm. 
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does not obtain the inheritanoe, his self-acquisition is not 
liable for the debts, {a) 

A sou adopted in pursuance of an unoomoH puttrOi some 
time after the death of his adoptive father, does not require, 
and is not entitled to obtain, a certificate under Act XXVII. 
of 1860, to enable him to collect debts in respect of the 
properties left by his adoptive father, which accrued due 
while they were under the management of his adoptive 
mother. The estate of the adoptive father, if the adoption 
is a good one, vests immediately on the adoption in the 
adopted son, and debts to it, if they accrued due after the 
death of the adoptive father, are debts recoverable by the 
adopted son in his own right, and not as representative of 
his adoptive father, (b) 

B. 2. 3. (&).— BETWEEN THE ADOPTIVE MOTHER 

AND SON. 

A mortgage [before adoption] by a widow to pay oflf her 
husband^a debts was upheld as against a boy subsequently 
adopted, (c) On a similar ground of benefit received by 
the son, a bond executed by a widow in possession was held 
binding on the adopted son of the last zamindar, the bond 
having been given for debts which the adopted son as 
zamindar had by his acts admitted his liability to pay. (d) 
The widow’s authority as manager makes the son liable for 
necessary debts. A son adopted by a widow is responsible for 
a debt incurred by her for the family during his minority.” (e) 


(a) Jummal AH v. Tirbhee hall Doss, 12 C. W. E. 41. The adop- 
tion was that of a brother, but it w&s not a point in issue. 

(5) Narain Mai v. Kooer Narain My tee, I. L. R. 6 Calc. 251. 

(c) Satra Khumaji v. Tatia Hanmantrav, Bom. H.C P. J. 1878, p. 121. 

(d) Chetty Colum Coomara V encatachella v. Bajah Rungasavmy 
Jyengart 4 C. W. R. P. C. 71. The Judicial Committee say — Unless 
those moneys so advanced to the widow personally were advanced to 
pay subsisting charges on the estate or otherwise, for its advantage, 
they, of course, could constitute no charge on the zemindary.” 

(e) MS. 1678. 
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Bat he has once or twioo been thought answeriEkble mereij^ 
as son for his mother. Thus an adopted son was pronounced 
liable for the mother^s debt inourred for purposes not ascer- 
tained^ he having taken her property; and as generally 
answerable apart from that for parents^ debts, (a) 

In one case the High Court of Bengal seems to have 
thought^ that a second adopted son was liable in his estate for 
all debts, without distinction, incurred by the tnother between 
the death of the first and the adoption of the second son. (b) 
For this the case of Bhoobun Moyee Debia {c) is referred to, 
but it does not seem to deal with any such point. It views 
with some doubt the possibility of an adoption where a 
previous son had reached an age to fulfil the ceremonial 
duties, (d) but nothing aa to the liabilities arising should 
a second adoption be admitted, {e) 

It was said to be a nice question, What is the effect of 
admission of the adopter as binding on a subsequently 
adopted person? (/) It would seem that such admissions 
made by a widow would be subject to objection if prejudicial 
to the adopted son or the estate, {g) 

During the minority of a boy, adopted by a widow, she 
squandered her husband^s property, contracted debts, and 
refused to render accounts to her son. It was held that as 


(a) MS. 943. See above, pp. 164, 165. 

(5) Gohmdo Nath Boy v. Bam Kanay Chowdhry, 24 0. W. R. 183. 

(o) 10 M. I. A. 279. 

(d) See above, Sec. III. B. 3. 25. 

(e) It is an additional argument against an adoption by a. mother 
after the death of an adult son, that the hazard to which creditors 
would be exposed would greatly impede her good management of the 
estate. 

(/) Brojendro Coomar Roy v. The Chairman qf the Dacca Munici- 
polity, 20 0. "W. R. 223. 

{g) The adopted son takes by a right paramount to that of the 
widow and will be bound by her acts and admissions only so far is 
these can be ascribed to her as manager or agent. See above, p. 967, 
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tlie son was Imble to paj the bond fide debts of the motheri 
she. was liable to accoant to him for her management^ or to 
pay the damages claimed, (a) 

An adopted son’s estate is not liable for personal debts of 
the adoptive mother, (d) but a sale of part by the adoptive 
mother^ a widow, to recoup co- sharers’ payments of Govern- 
ment land revenue^ was upheld as a lawful exercise of discre* 
tion by a guardian. 

The adoptive mother is the legal representative of her son, 
and entitled to a certificate under Act XXVII. of 1860. (c) 

B. 2. 4.— RELATIONS BETWEEN SON BY ADOPTION AND 

CHILDREN BY BIRTH. 

(a) IMMEDIATE PERSONAL RELATIONS. 

The adopted son gives place to a son by birth, should there 
be one in the performance of the krfya and the sr&ddhas. 
The adopted son takes a minor part in some celebrations 
which it ia needless to give in detail, (d) 

As the adopted son becomes a member of the adoptive 
family, the restrictions on marriage between him and female 
members of the family may be deemed the same as if he 
had been born into the place he occupies. This at least is 
so to three degrees from the stem, so that a woman may 
not be married to her first cousin by adoption, (e) Whe- 
ther the prohibitions extend further is uncertain ; questions 
on the subject are very infrequent owing to the general 
prejudice against the marriage of near relatives. 

Should an adopted son or his widow desire toadopt,the same 
grounds of preference, and the same general principles would 
apply as if he had been born in the family of adoption. (/) 


(а) Nurhur Shamrao v. Yeshodabaee, Bellasis, Rep. 66. 

(б) Roopmonjooree v. Ramlall Sirkar^ I. G. W. R. p. 145. 

(^) Sreemuttjf Deeno Moyee Dosset v. Doorga Pershad Mitter, 3 C. 
W. R. Misc. 6. 

(d) See Datt. Ghand. Sec. II. 

(e) Bee abore, pp. 937» 938. 

</) Bee Sec. HI. and Sec. lY. 
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(i) RELATIONS WITH RESPECT TO PROPERTY. 

The relative rights of children by birth and by adoption 
in the matter of inheritance to the family estate have been 
discussed in Book L (a) In relation to the adoptive 
mother’s property as well to that of the father, the adopted 
son takes a right (6) subject by analogy to a partial defeasance 
in competition with a son by birth. 

^^The share of an adopted son is one-fourth of the share 
of a son born to the adoptive father after the adoption. ^\c) 

The heirs of a deceased KindA in Shahabad being a real 
and an adopted son ; the adopted son takes one-fourth, and 
the real son three*fourths of his property, (d) 

If after the adoption of a boy, a son be legally begotten 
and bom in marriage, the latter will inherit three-fourths 
of the father^s property, the former one-fourth. The E!aus- 
tubh gives the adoptee one-third or even one-half.^^ (e) 


(а) Above, pp. 369, 372 ss. 

(б) Above, p. 513. 

(c) Ayyavu Muppanar v. Niladatclii Ammal et al, 1 M. H. C. R. 
p. 45. As to the proportion of the adopted son see Coleb. Dig. Bk. 
V. T. 301 Comm; above, pp. 365, 372, 373. The begotten son 
outs down the adopted to one-fourth according to Vasishtha XV. 9. 
In Bengal the ratio is one- third. Tag. Lee. 1880, p. 539. In the 
Punjab he takes equally. Oust. Law, II. 158. 

(d) Preag Singh v. Ajoodya Singh^ 4 C. S. D. A. R. 96. 

(e) Steele, L. C. p. 47. “ In some places, the two boys (the be- 
gotten and adopted) share all property equally ; in others, the former 
takes two- thirds ; in others, three-fourths ; in others, the father, on 
the birth of his begotten son, gives the adoptee a present accord- 
ing to his ability, and separates him from the family, and in conse- 
quence^he takes no share ; in others, the adoptee obtains nothing 
without a complaint to the Sirkar. The former is entitled to ma- 
nagement of hereditary property, and if an Enamdar or Wuttundar 
to the Dastkhat (right of signature),Sikka (seal), Naonagar (mark, or 
signature of a Patel), and other privileges of ddership.** Steele, 
L. C. pp. 186, 187. See above, pp. 69, 738. 



After the adoption of a aon^ one is born to the adopter. 
The latter succeeds to his father^s watan.^^ (a) The prece- 
dence of the legitimate son by birth over the son by adoption 
is secured by several texts. (5 ) 

The Dattaka Ohandrika^ which says that the illegitimate 
son of a Sddra in competition with any heir down to the 
daughter's son takes but half a share^(c) gives to the adopted 
son of a ^ildra an equal share in a partition made during the 
father^slife^ and half a share in a partition after his death, (d) 

A woman^s illegitimate son, it was said, takes nothing by 
inheritance from her in competition with her adopted son. 
Even her conveyance of her property to the former was 
pronounced invalid as against the heritable right of the 
latter, [e) This could hardly be maintained unless the 
property was that of the deceased husband ; of her separate 
estate the widow could dispose. (/) 

In one case an adoption had been contested. The adopted 
son took the estate and then died. It was sought to exclude 
from succession the son of him who had formerly denied the 

(а) MS. 1739. The watan is regarded as going by preference to 
the head of the family, see above, pp. 69, 179, 736, 935 ; Steele, L. C. 
218, 229 ; and as an impartible estate, so far as it supports the office, 
See above, pp. 173, 736; Purshotam v. Muiakangavda^ Bom. H. C. P. 
J. 1883, p. 228. 

(б) See Datt. Mim. IV. 26. 

(c) See above, pp. 84», 780. 

(d) Sec. Y. 30. As a Sildra ft.ther may give to his illegitimate 
son an equal share with his legitimate sons {see above, p. 776), it 
seems to follow that he should be able to do as much for his adopted 
son, though this is not provided for in the sacred writings, which do 
not indeed contemplate adoption by Scdras. Strange says, that 

among Sddras .... the after-born son and the adopted share 
equally the parental estate/^ 1 Str. H. L. 99. 

(e) 2 Str. H. L. 110. 

(/) Above, pp. 317, 335, 370, 371, 711 ; 2 Str. H. L. 127. 





miopdonj but tbe Court said : — DemdiaVsiemAl [formerlj] 
of Munnota*$ adoption de jure, cannot^ therefore, estop his son 
from claiming the right of succession to Munnoo's property 
unquestionably acquired by him defcbeto by adoption and by 
no other title.^^ (a) 

« 

A sister succeeds to the brother by adoption as to one by 
birth, {h) 


RELATIONS BETWEEN THE ADOPTED SON AND 
REMOTER CONNEXIONS BST BLOOD. 

B. 2. 5.~OF THE ADOPTIVE FATHER. 

The adopted son becomes impure through deaths and 
births in the family of adoption, but for a shorter time than 
a son by birth, (c) The son adopted into a united family 
becomes a participator in the family sacra celebrated by 
the head of the family, (d) In the event of a partition 
after his adoption the sacra becomes dispersed, and he thence- 
forth offers sacrifices separately. If his father, being 
separated, had sacra of his own, the adopted son will naturally 
continue them, as even in a united family there are some 
services to the father's manes which devolve necessarily on 
the son. But if a member of an undivided family having no 
separate sacred fire of his own has died sonless, and then 
a partition has t%ken place causing a dispersion of the ge- 
neral family sacra amongst the parceners, (e) the son 
afterwards adopted by the widow has no share in these. He 

honours his adoptive father's spirit, but cannot draw back 

► 


(а) Sheo Sohai Misser Y. Musst. Billasee, N. W. P. S. D. B. N, S. 
Pt. 1. 1864, p. 604. 

(б) Makantapa v. Nilgangowa, Bom. H. C. P. J. for 1879, p. 390. 

I 

(c) Datt. Chand. IV. 1 — 6. 

(d) Vyav. May. Chap. IV. Sec. VII. para. 28. 

(e) It is a general maxim that what was prevented at its proper 
season may not be taken up afterwards. See Coleb. L. and Besajs, 
Tol. II. 138. 
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tlid, oommon saori&ces. (a) The connexion of the estate 
with the sacra makes this consideration important for the 
Iaw of property. There is no failure of the family sacrifices 
while the state of union continues. Every member joins 
in them directly or vicariously. On a partition it were 
sacnlege to let them sink into abeyance^ and once separately 
appropriated they cannot^ without sacrilege^ be given up. 

The adopted son^ though he may be partially superseded 
by a begotten son^ yet^ in the absence of such a son^ takes the 
whole share of his adoptive father in a partition of the joint 
estate. (6) Nor do the Hindd authorities draw any distinc- 
tion in this respect between a son adopted before and one 
adopted after the death of the adoptive father. Each mem* 
ber of a united family is replaced in the family by his son 
down to a partition of the inheritance, (c) Prom the 
moment of partition the son fully replaces him only in the 
new family thus set on foot, {d) The son adopted by a 
widow, ranking as posthumous, blends with the united 
family and takes his ideal father^s interest in the estate, (e) 
nor can this be prevented by the existence of other joint 
interests which the intruder impairs by sharing them. (/) 
The control of the widow by the surviving brethren is an 
attribute of their guardianship, not of their ownership, and 
is itself subject to control if unfairly used according to 
Hindfi notions. But if a partition has been made after the 
death of a sonless coparcener, and a provision has been made 


(а) The religious duties of separated brethren are necessarily 
divided. See Vyav. May. Chap. IV. Sec. YII. pp. 28, 29 ; Manu III. 69 ; 
Narada Xlll. 37, 41, 383 ; Mit. Chap II. Sec. Xll. para. 3. 

(б) Above, p. 935. Tara Mohun Bhuttacharjee v. Kripa Moyee 
Delia, 9 C. W. E. 423. 

(c) L e, BO far as the great-grandson of one in actual participation. 
See above, pp. 65, 66, 340, 778. 

{d) Above, p. 355. 

(e) Above, p. §66. 

(/) See above, pp, 958, 961, 964, 



1 . 1 . 2Ji.’]oomnmom — at)owiviifathbe.1191 

fbr bis widow and daughter, (a) it seems that a subsequent 
adoption will not enable the adopted to reclaim his ideal 
father's share from those amongst whom it has been dis- 
persed* The texts say that a proposed partition must be 
postponed until the result of a widow's pregnancy is seen. (6) 
They also provide for a redistribution in favour of an actual^ 
ly posthumous son. (c) But they do not say that the par- 
ceners must await a widow’s election to adopt or not, or 
that a share must be made up for the son subsequently 
adopted, (d) As, therefore, there is a general rule allowing 
partition at the will of the existing members and explicit 
exceptions for two particular cases, it would be opposed to 
the HindA principles of construction to admit a claim in a 
third case on which there is no express authority for taking 
the property back from its separate owners, (e) 

The fact, again, of property held by one descendant or 
group of descendants from the same stock unshared by other 
descendants implies partition or separate acquisition* By an 
extinction of the united proprietary group the continuity 
and unity of ownership are destroyed. The principles of 
partition rather than of inheritance, as conceived by the 
HindA lawyers (/), come into play, and the law distributes the 
property once for all to those who are at that moment 


(а) See above, pp. 758, 776, 780. 

(б) Above, pp. 76, 657, 847 ; Mit. Chap. I. Sec. VI. para. 12. 

(c) Above, p. 792. 

(d) The S&stris in one case declared that — ** Inspired legislators 
had made provision for the custody of the estate of minors, but 
neither they, nor any writer, had provided for the charge of the estate 
of the unborn during an indefinite time ; therefore the unborn could 
have no property.” Bamundosa Mookerjea v. Musst yaniwe, 7 M, I. A. 
188. See above, pp. 67, 590. The joint estate supporting common 
sacra remains accessible to an adopted son of an undivided member 
until it has been divided. After this there is no authority for reco- 
vering any portion. 

(a) See above, pp. 688, 590. 

(/) See above, p. 600. 
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anti^idd, by a distinot tranafbr and a oteatiom of new interest 
inoompatible with any oontinnanoe of the old. The rerivfd 
(^an intereat onoe extinguished is no where contemplated. 
The law as laid down in cases of adoption subsequent to 
a partition following the adoptive father's deaths or to the 
opening of a collateral succession^ seems thus quite in accord- 
, anoe with HindA principles. In the two cases immediately to 
be cited it does not appear that the distinction between the 
divided and the undivided family was kept quite clearly 
in view. In these there had not been a partition^ and 
the femily still admitted of increase by adoption. An 
adoption made by a widow will not, it was said, devest 
the surviving joint sharers with her late husband's father of 
any part of the .property, nor when his father was separated 
will it devest the deceased husband's sisters of their succes- 
sion to their father, unless made in either case with the 
assent of the persons entitled, (a) Property vested in one 
of two united brothers by the death of the other, it was said 
in Qomnd Purshotam v. Lakskmibai, (b) cannot be devested 
by the subsequent adoption of a son to the deceased. In 
the absence of a partition it would seem that the adopted 
son must take his father's place, as in Sri Baghunada^s 
case. 

An adopted son succeeds collaterally as well as lineally (c) 
to ancestral property, (d) But though an adopted son 


(a) Bamohandracharyu v. Shridharacharya, Bom. H. C. P. J. 1881, 
p. 145. See above, p. 995. 

(5) Bom. H. 0. P. J. 1882, p. 12. 

(o) Shum Okunder et al y. Nurainee Dibeh, 1 0. S. D. A. B. p. 209; 
Sumbaochunder Chowdry v. Naraini Dibeh, 3 Knapp, p. 55; S. 0. 5 C. 
W. Bu p. 100 P. C ; Gour Hurrk Kubraj v. Muast, Butnaewree Debia et 
al, 6 0* S. D. A. K p. 203 ; Tara Mohan Bhuttacharjee y. Kripa Moyee 
Debut, 9 C* W. R. 423; hokenath Boy et al v. Shameoendaree, B. 
D. A. R. for 1858, p. 1663. 

(d) OoJcul Chund v. Narain Dose, N. W. P. R. 1892, Pt, I. p. 47. 
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succeeds collaterally as well as lineally, (a) his right, it is 
said, vests for this purpose only from the adoption, (6) i, e. 
the widow till then can sue in her own right. Nor can he 
retrospectively take away what passed to another through 
his non-existence or non-adoption when the succession 
opened, (c) 

In a leading case the Judicial Committee said: — 

Their Lordships think, therefore, looking at these 
authorities, (d) and the weight that is due to them, that an 
adopted son succeeds not only lineally but collaterally to 
the inheritance of his relations, and, if so, these appellants 
are not in a condition to succeed, because they have distinctly 
admitted in their own pleadings, and by the answer of 
their own pleaders given to the Court, that an adopted son 
of the brother by the whole-blood was in existence at the 
time of their suit being commenced. If an adopted son of 
the whole-blood is in the same situation as the natural son 
of the whole -blood, then the only remaining question is 
whether the son of the brother of the whole-blood succeeds 
in preference to the sons of the brother by the half-blood ; 
and upon that point there is no dispute, for the authorities 
are. uniform/^ (e) 


(a) Sumboochunder Chowdry v Naraiui Dibeh, 3 Knapp, 55- 

[h) Bamundoss Mookerjea v. Musst, Tarinee, 7 M. I. A. 169. See 
above, A. 5. 

(c) Musst Bhoobtm Moyee Debia v. Ram Kishore Acha^i, 10 M. I. 
A. 279. 

id) See Mit. Chap. I. Sec. XI. pp. 30, 31; Suth. Syn. Head IV. 
Coleb. Dig. Bk. V. TT. 184, 217 Comm. 

(e) Sumboochunder Ohowdry v. Naraini Dibeh, 3 Knapp. Pr. Co. 61-62. 
See MitAksharA, Chap. II. Sec. IV. paras. 5 and 7 ; Daya-Bhaga, 
Chap. XI. See. VI. para. 2. “ Can a son given be heir to a kinsman, 

or not P A text of Manu shows, that a son 

given, being endowed with every virtue, shall take the heritage.* 
Ooleb. Dig. Bk. V. T. 277 Comm. 
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That an adopted son of a whole-brother is preferred to a 
natural son of half-brother, (a) follows from the principles 
stated in the earlier part of this work. It will be noticed 
too that in a case between separated brothers and their 
sons, the latter do not represent their predeceased father 
in succession to his post-deceased brother, or take so 
long as another brother survives. Much less, therefore, 
would an adopted son take back any part of the succession 
thus disposed of before he was adopted. In the case of a 
daughter's son, as he is not by his birth, nor therefore by 
his adoption, a co-owner with his maternal grandfather 
whose proprietary personality could thus be conceived as 
persisting in him, he cannot take back the estate from those 
to whom the law before his existence has given it. This 
is the application of the general principle made by the 
SAstris at 7 M. I. A. p. 188. In Bombay the daughter 
herself would succeed in the case supposed, and then sup- 
posing her father had had an undivided brother predeceased, 
the question would arise of whether the daughter’s existence 
was a bar to adoption by the widow of the first deceased 
brother, or to the succession of the son thus taken. There is 
not the slightest Hindfl authority for saying that the adoption 
could not be made ; and when made it would react so as to 
put the boy adopted in the place held by his adoptive father 
in the undivided family. A daughter, though she inherits, 
does not continue the estate and the sacra as a son or a 
widow does. (6) Her existence is no bar to adoption, and 
in the case supposed the right to adopt a fit person would 
subsist though she were a son. 

(a) See above, pp. 111,112, 372. The Mit&ksharA gives the 
succession to the half-brother in preference to the whole brother’s 
son, but still the latter precedes the son of a half-brother. The 
Judidab Committee placed the right of the adopted son on his 
becoming ** for all purposes the son of the [adoptive] father.” See 
Bep. p. 60. 

(A} See above, pp. 98, 129, 130, 872. 
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In the case of ooUaterals generally^ the nearest or those who 
are equally the nearest of the nearest kin succeed. Amongst 
them too there is no waiting for the possible birth of a 
posthumous son, who, if already bom would precede those in 
existence, (a) The widow of agotraja sapinda under the 
Bombay law intercepts the estate for her unborn child, but 
amongst the Bandhus the principle of interpretation adopted 
by the Vyavahdra Mayftkha (b) would shut out a child from 
succession, though when born, the nearest to the propositus, 
if his birth followed instead of preceding the opening of the 
succession. Similarly in the case of a son adopted : he can 
retroactively continue an estate, but cannot recover one given 
to others prior to his adoptive existence. If his mother has 
succeeded as representative of her husband^s line, he as son 
can supersede her : if she has not, he cannot supersede others 
whose personality is not identified with his adoptive 
father’s, (c) 

That the estate which has once passed away to a separated 
collateral cannot be afEected even in part by a subsequent 
adoption is strongly shown by the case of Nilcomul v. Joten^ 
dro Mohun Lahiiree {d) where even a postponement of 
adoption procured by fraud was allowed to prevent the 
adopted boy, as a collateral, from defeating the intermediate 
collateral succession of the guilty party. 

In the case of collateral succession to the property of 
separated branches or members of a family, there is no rule 
reducing the share of an adopted son in competition with a 

(а) Comp. p. 577, Q, 2, liem. 2 ; p, 581, Q. 8, Rem. 1. 

(б) Above, p. 4P1, 

(c) In the event of a property falling in collaterally to a branch 
united in itself, this inheritance would be taken by the then existing 
members to the exclusion of a son afterwards adopted by a widow 
of a predeceased member of the group. Such at least is the view 
that seems most conformable to principle for the reasons set forth 
above, pp. 702, 715; but the matter as shown there is one of 
controversy amongst the Hindd lawyers. 

(d) Above, pp. 368, 096. 
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son by birth. The rule applies in terms only to the patrimo- 
ny in which interests are acquired by birth and by adoption, 
not to an estate passing through default of cosharers to a 
collateral line. The adopted son is a sapinda, (a) equally 
with the son by birth, and the analogy of the equality of the 
half-blood ’with the full-blood in the case of sapindas not 
specifically provided for, (b) may fairly be 'extended to the 
adopted son. As the collaterals in the adoptive family inherit 
equally from him as from a son by birth, so should he inherit 
from them equally with a son by birth. 

An adopted son of a coparcener excluded on account of 
blindness, &c., from a share in a partition is, according to the 
Dattaka Chandrika, entitled to maintenance, (c) 

A niece’s son adopted by her paternal uncle was pro- 
nounced entitled to the management of business as managing 
Patel, while the widow of the deceased nephew was pro- 
nounced heir to his propei'ty. (d) (Nothing is said of the 
caste or of division or non-division. Division and SAdra 
caste seem to be assumed.) 

An adopted son is not precluded from inheriting the 
estate of one related lineally, though at a distance of more 
than three generations from the common ancestor.” The 
rights of an adopted son, except in a few instances precisely 
defined in the Dattaka Chandrika and the Dattaka Mimamsa 
by express texts, are in every respect similar to those of a 
natural born son. The adopted son succeeds to the sapinda 
kinsmen of his father, and as regards the sapii?da relation- 
ship, there is no difference between the adopted and natural 
born son.” {e) 

(a) Above, pp. 114, 116, 46J1. 

(b) Above, p. 125. 

(c) Sec. VI ; 1. 

(d) MS. 5. 

(e) Piiddo Kumaree Y. Juggut Kishore^ I. L. R. 5 Calc, 615; in 
appeal S. 0. L. R. 8 I. A. 229 ; Mokumlo Lall Roy v. ByhmtNath Roy, 
I, L. B. 6 Calc. 289, quoting TaraMohun BhuUacJiarjee v. Kripa Moyee, 
9 C. W. R. 423. See above, p. 938. Sutherland, 2 Str. H. L. 116, 
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lu Bengal; it has been held that an adopted son succeeds 
to the property of a son of his sister by adoption, (a) 

One adopted succeeds another as nearest collateral 
relative, (b) 

RELATIONS BETWEEN THE ADOPTED SON AND 
REMOTER CONNEXIONS BY BLOOD. 

B. 2. 6.— OP THE ADOPTIVE MOTHER. 

As to the succession of an adopted son to property in right 
of a connexion through his mother with her family of birth {c) 
the decisions have differed, (d) In Chinnaramakristna Ayya 


says, he (the adopted son) inherits collaterally as well as lineally 
according to the Mit^kshara, notwithstanding passages in Datt. 
MimAmsa and Datt. Chandrika limiting his sapindaship to three 
degrees. 

(a) Pvddo Kumar ee Debee v. Jug gut Kishore Acharjee^ I. L. R. 5 
Calc. 615. 

(h) Gour Hurrie Kubraj v. Musst. Rutnasuree, 6 C. S. D. A. R. 20n ; 
Sham Chunder et al v. Naraiani Dibeh, 1 C. S. D. A. R. 209. 

(c) See above, pp. 487 ss. “ In a case where the right is not du- 
bious, the funeral cake shall be offered by a daughter’s son to 
his maternal grandfather, although he do not claim the estate and 
family.” Ooleb. Dig, Bk. V, T. 276 Comm. 

(d) Under the Roman Law as adoption did not make the adopted a 
cognate of his father’s cognates ; the mutual rights of inheritance 
were restricted to those connected as agnates. With the adoptive 
mother’s family he had no connexion to form a basis for mutual 
rights. Willems, Dr. Pub. Rom. p. 87; above, p. 936.) Justi- 
nian’s rule under which the adopted son remained in the family of his 
birth corresponded to the preference long established by practice of 
the marriage without “Manus” to that accompanied by “Manus.” 
The Roman wife in the later ages remained a member of her father's 
family. She did not become a member of her husband’s family. It 
was, therefore, most natural that her husband’s adopted son whoso 
connexion even with the adoptive father’s family was limited to the 
agnates should have none at all with hers. The mutual rights of 
succession between mother and child rested on special laws. See 
Ortolan, Inst. § 152. Willems, Dr. Pub. Rom. p. 77. 
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V. Minnatchi Ammal (a) he was refused the place of a daugh- 
ter's sou as heir to her father^s property. The P. Sadr Amin 
had decided in his favour on the authority of the Dattaka 
Mim&msa^ but the High Court set him aside in favour of 
the grandson of a brother of the adoptive mo therms father. 
The latter is by the Madras High Court ranked as a Bandhu. 
According to the MitS^kshard he is a gotraja sapinda of 
the propositus^ but would still rank after the daughter's son ; 
but the Madras decision denies to the adopted son any right 
at all as a grandson to his mother^s father. 

In the North-West Provinces on the other hand it was 
held^ in Sham Kuar v. Gaya Din {h) that the adopted son 
succeeds to the property inherited by his adoptive mother 
from her father^ and as the doctrine of a mere life estate 
being taken by a female heir prevails there (c), the adopted 
son must have been thought a competent heir to his mater- 
nal adoptive grandfather. 

In Bengal a decision precisely the reverse had been given 
in Ounga Mya v. Kishen Kishore Ghowdry. [d) In Teen- 
cowree Chatterjee v, Dinonath Banerjee (e) it was ruled, 
that to his adoptive mother's stridhan the adopted son 
succeeds in the absence of daughters. It had previously 
been held that Giinga Mya^s case was not conclusive, and 
that where an adopted son was the propositus, the maternal 
relatives inherited from him as from a son by birth, {/j This 
would seem to establish a reciprocal connexion by which the 
adopted son ought in his turn to benefit, but such a doctrine 

{a) 7 M. H. C. B. 215. 

(h) I. L. R. 1 All. 265. 

(c) See above, p. 332. 

(d) 3 C. S. D. A. R. 128. 

(e) 3 C. W. R. 49. 

(f) Gangayersnd Roy v. ChowdhrQni, 16 S. 1). A. B. 

1091, See above, pp. 489 



BK,m,s. vii,bub.8,Ij1.b.2. 6.] ADOPTIVE MOTHEE. 1199 

was denied in Moun Moyee Deheah v. Bejoy Kishto Gosave^ia) 
and it was by this case that the Madras Court was governed 
in that of GMnnarama v. Kristna Ayya. The text of Mann 
is very explicit in giving the right only to a son begotten 
by the daughter's husband, (b) and the ‘'daughter's son^^ in 
Vishnu (c) probably had no other in view. But as the 
adopted son now makes oblations to his adoptive mother^s 
male ancestors (cZ) the connexion may logically be attended 
with mutual rights of inheritance, as in the case of a daugh- 
ter's son by birth, (e) 

The question came before the Judicial Committee in Rani 
Anand Kunwar v. The Court of Wards ^ (/) but their Lord- 
ships did not pronounce upon it. The High Court of Bengal, 
however, has recently held that, according to Hindi! law, an 
adopted son takes by inheritance from the relatives (father 
and brother) of his adoptive mother in the same way as a 
legitimate son. [g) A similar opinion has still more recently 
been expressed by the Judicial Committee in Eali Komul 
Mozoomdarv* Uma Sunkar Moitro, P. C., 80th June 1 883. 
Their Lordships say : — " As to the second question, their 


(a) W. E. F. B. 121. See I Hay, 260. 

(b) Above, p. 447. 

(c) Above, p. 446. 

(d) See Coleb. Dig. Bk. V. T. 275 Comm. 

(tf) Above, pp. 444, 491. 

(/) 1. L. E. 6 Calc. 764 ; S. C. L. R. 8 I. A. 14. 

(^) Uma Bunker Moitro v. Kali Komul, I. L. E. 6. Calc. 256. It 
is, therefore, clear, that the adopted son confers the same* spiritual 
benefit upon the relatives of his adoptive mother as a legitimate son 
does, and that he is cut ofi* from the inheritance of the relatives of his 
original mother. That being so, it would accord with the dictates of 
natural justice, as well as with the principles upon which the Law of 
Inheritance in the Bengal School is based, to hold that an adopted 
son succeeds to the property of the relatives of his adoptive mother 
in the same way as a legitimate son.’^ (Jud. Cit. p. 262.) This 
is approved and followed in Sut'jokant Nundi v. Mohesh Chunder Dutt 
Jifojoomdar^ I. L. E. 9 Calc. 70. 
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I^rddkips liave held in Pudma Coomari Dehi v. The 
Court of Wards, {a) that an adopted son succeeds not 
only lineally, but collaterally, to the inheritance of 
his rdatives by adoption. In that case the claimant 
was the adopted son of the maternal grandfather of the 
deceased, and it was argued for the appellant that it was 
distinguishable from this case. But their Lordships laid 
down that an adopted son occupies the same position in the 
family of the adopter as a natural born son, except in a few 
instances, which are accurately defined both in the Dattaka 
Chandrika and Dattaka Mlm-^lmsa. That this is the Hindfi 
law is shown by the careful examination of the authorities 
by the learned Native Judge who delivered the judgment 
of the Full Bench of the High Court, which is the subject 
of this appeal. The respondent claims to succeed as being 
the daughter's son, and consequently the heir of his mater- 
nal grandfather at the death of his widow, which he would 
be if he were a natural born son, and as an adopted son he 
is in the same position. This is clear from the Dattaka 
Mim&nisa, Sect. 6, p. 50, where it is said, * The forefathers 
of the adoptive mother only are also the maternal grandsires 
of sons given and the rest, for the rule regarding paternal 
is equally applicable to maternal grandsires (of adopted 
sons).’ Their Lordships are, therefore, of opinion that 
the decree of the High Court in favour of the respondent 
is right." 


I. 2.— IMPERFECT ADOPTION UNDER THE ORDINARY 

LAW. {b) 

r 

The law of the S&stras, or what was supposed to be so,(c) 
has practically been superseded by the customary law and 


(а) L. R. 8 I. A. 229. 

(б) See Sec. YI. A. 5. Should no adoption be attempted the 
estate descends os if none were intended. See Sec. YIII. and 2 Str. 
H. L. 90. 

(e) Above, pp. 935, 986. 




^ deoisions of the Oonrts as to the status of a boy defect^ 
ively adopted. These deoisions are of course authoritative so 
for as they extend. Still it may be useful to consider what 
the Hindft lawyers have said as to the consequences of an im- 
perfect adoption as affecting the relations between the 
adopted and the family of birth and the family of adoption, 
and the view taken of his relations as a grantee of public 
lands or endowments. 

The customary law is thus stated : — 

"Adoptions may be annulled if made contrary to caste 
custom. Several of the caste inquire into the irregularity 
complained of, and their decision is carried into effect 
(whether declaring the validity or annulment of the adop- 
tion).^^ (a) 

" In such case the separating adopted son might take 
a small share (i^Tjth) without being chargeable with the pay- 
ment of his adoptive father^s debts/^ (fc) 

I. 2. A.— EELATIONS TO THE FAMILY OF BIRTH. 

An adoption may have been imperfect in the sense of not 
constituting the proposed relation or, in having failed merely 
in some unessential particular not impairing its jural effect. 
The Hindft lawyers recognize an intermediate result, where 
the gift has been so far completed as to sever the child 
from his family of birth, but the acceptance in adoption has 
not been so made as to make him a member of the adc^tive 
family, (c) This status of the adopted is of only theore- 
tical interest ; both the castes and the Courts, as we have 
seen, refuse to acknowledge a parting from the one family 
without a union to the new one. 

(a) Steele, L. C. App. p. 388. 

(5) Steele, L. C. App. pp. 389, 390. 

(c) The gift alone severs connexion with the family of birth, even 
if the rites are insufficient to establish a connexion with the family 
of adoption. (Datt. Chand. II. 19, 20; see 2 Str. H. L. 122.) 

151 H 
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The rights of a man in his family of birth remain unaf- 
fected, when his adoption has been invalid, (a) 

I. 2. B.— RELATIONS TO FAMILY OF ADOPTION. 

To disqualify for sharing in a partition leprosy or the like 
defect must have arisen previous to division ; but if succes- 
sion is once vested exclusively in the others, it is not devested 
by adoption (b) on the part of the disqualilBed man whose 
share has been appropriated. It seems that such persons 
cannot themselves adopt, but that sons already adopted are 
entitled to a provision for their maintenance, (c) Custom 
sometimes allows a vicarious adoption, (d) 

When an adoption of a son has once been absolutely made 
and acted on, it cannot be declared invalid or set aside at 
the suit of the adoptive father. A cancellation of adoption 
n\ight, it was ruled, be based upon the grounds — (1) The 
adoption was not in the manner and according to the 
ceremonies required by Hindil law ; (2) The boy was not 
a fit and proper person to perform the plaintiff^s obsequies 
or to make offerings for tho benefit of the souls of the 
plaintff^s ancestors, being devoid of education and religious 
knowledge and principles, and tho associate of thieves. 


(a) Bkawdni Sankara Pandit v Ambabdy Ammdl, 1 M. H. 0. R 363, 
365 ; above, p. 936. “ Examples of irregulai^ities justifying annulment 
are : adoption of a father’s brother or sister’s son, or an elder than 
the adopter, or of a boy without the necessary consent, or of a boy 
who is a cripple, or disabled in senses or understanding.” Steele, 
L. C. App. p. 388. As to a defective gift being null, 2 Str. H. L. 
433 ; H. H. Wilson, Works, vol. V. p. 73. 

(5) Sevachetumbara Pillay v. Parasitcty, M. S. D. A, R. for 1867, 
p. 210 ; 1 Str. H. L. 163. Above, p. 992. 

(o) See above, Sub-sec. I. 1 B. 2. 5, and pp. 670, 587, 751, 752, 
880. The son adopted when the adopter was competent, as before 
he was afflicted with leprosy, ought on general principles to take his 
father’s place as though the father had died. See above, pp. 154, 577* 
(d) See above, p. 581. 
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gamblers, and women of immoral character ; (3) He failed to 
perform his part of an agreement or compromise in writ- 
ing entered into by him with the plaintiff. ( a ) 

An absolute disqualification of the boy^ the performance 
of the ceremonies of adoption on a boy of a different caste, 
or the omission of them in adopting a boy of a different 
gotra, (6) is variously said to make the adoption null, while 
severing the boy from his family of birth or to constitute an 
adoption of an inferior kind. According to either view the 
boy defectively adopted is entitled to maintenance on the 
footing of a d&.s or slave, (c) The gift alone is supposed to 
sever him completely from his family of birth. ( d) The autho- 
rity last cited makes the performance of the ceremonies by 
the adoptive father effectual to release even a tonsured son 
from connexion with his family of birth, and to raise him from 
the servile rank to that of a son to the adoptive father. (^) It 
would now probably be held that there must be the proposed 
change of status or none at all, and that failing a complete 
adoption, . the boy must remain a member of his family of 
birth. (/) The gift or sale, which formerly gave a good title 
to the purchaser as owner of a slave, can no longer operate 
since the passing of Act V. of 1843. (g) The doctrine of a 
complete gift and acceptance as son being sufficient, and the 
attendant ceremonies only incidental, not absolutely essential, 
gets rid of many difficulties arising from the precepts just 

(а) Sukhbasi Lai v. GumanSinghf I, L. R. 2 All. 3(36. Above, pp, 
944, 946. 

(б) Datb. Mim. Y. 56. 

(c) Sec Steele, L. 0. 46, 184; Datt. Mim. Sec. Ill- 2, 3 ; Sec. IV. 
40 ss. ; Ooleb. Dig. Bk. HI. Chap. I. T. 29, 33 Comm.; Bk. V. T. 182, 
273, 275 Comm. 

(d) Datt. Chand. Sec. II. 19. 

(e) See ib. para. 27. 

(/) See Coleb. in 2 Sfcr. H. L. 223 ; Steele, L. 0. 388. Comp. Just. 
Inst. Bk. I. T. XL 2 ; and Ortolan, § 138. 

See 2 Str. H. L. 221, 224. 
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considered, (a) That there cannot be a complete gift without 
complete acceptance, see the Viram. Transl. pp. 83, 35, and 
comp. Datt. Mim. Sec. IV. 3. The work last cited specifies 
a gift, acceptance, and burnt offering as indispensable, (6) 
and with this, as to Brdhmanas, custom seems to agree, (c) 
Colebrooke explains the slavery incurred by the quasi-adopted 
as servitude only of that highest kind from which a man 
frees himself by resigning his right to subsistence, (d) 
The servitude indeed could not be more than nominal, 
seeing that though the son irregularly adopted was not 
entitled to succeed or to share the patrimony, his adoptive 
father was bound to get him married, and so set him up as a 
householder, (e) 

If one of a different caste has been adopted, the authorities 
exclude him from any share in the patrimony, but declare 
him entitled to maintenance, (/) a right which arises in every 
case of severance from the family of birth without complete 
acceptance into that of adoption. Thus ^^in case of dis- 
covery that the boy being of another gotr, was not adopted 
with [the regular] ceremonies, or that he was of another 


(a) See Coleb. Dig. Bk. V. T. 273 Comm. 

(&) See Sec. V. 66. 

(c) Steele, L. 0. 184. 

(d) As to this, see Coleb. Dig. Bk. III. Chap. I. T. 29, 48 ; 2 Str. H. 
L. 223, 226, 228. 

Datt. Mim. Sec. V. 45, 46 j Datt. Chand. Sec. II. 18; Sec. VI. 
3, 4; MS. 1744. The earlier Roman law required both a mancipatio 
to transfer the son from his family of bii’th, and a vindicatio or claim 
to him by the adoptive father as son to make a complete adoption. 
This vindicatio had to take place before a judicial officer, whereby for- 
mality and publicity were secured. See Ortolan, Inst. § 133 Note, 
§ 140. Later the requisite sanction was derived either from an im- 
perial rescript for the case of one sui juris or an order of a judge for 
one alieni juris. Ib, §§ 136, 137. 

if) Datt. M!m. Sec. III. 1- 
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caste^ tbe adoption is null and tbe boy is to receive main-' 
tenance as a d&s or slave/^ (a) A Smnti passage frequently 
repeated says : If a doubt arises as to a remote kinsman 

(adopted) L e. as to his qualifications^ the adopter shall set 
him apart like a Sfidra/^ (b) 

The decisions recognizing the particular status we are now 
considering have been very few. In one it was held that a 
Hindfi invalidly adopted is entitled to maintenance in the 
adoptive family, (c) In another case it was ruled that 
the adopted son of one whose adoption has been held 
invalid, cannot claim through the right of his adoptive father 

to be maintained by the alleged adoptive grandfather, (d) 

/ 

The Sastris treat this semi-adoption as a living institu- 
tion, as in the following answers : — A son illegally adopted 
had,^^ it was said, right to maintenance and marriage 
expenses.^^ (e) A boy adopted after his chftda and other 
sacraments becomes a d&s entitled only to such property 
as may be conferred on him by gift.^^ (/) 


(nf) Sfceole, L. C. p. 4G. 

(5) Yas. XX. 7. 

(c) Ayydvu Muppandr v. Niladatchi Ammal, 1 M. H. 0. R. 45. 

(rf) Baxodni Sankara v. Amhabdy Ammdlf 1 M. H. C. R. 368. 
The adopted father’s adoption had been pronounced invalid on 
the ground, that the widow adopting had not authority from her 
husband. 

(e) MS. 1744. See above, p. 935. He is put on an equal footing 
with an illegitimate, and “ tbe father is obliged to support his natu- 
ral son, he performing the duties of a servant.” Steele, L. C. p. 
179. 

(/) MS. 1674. The ^&stri, 2 Str. Hindd Law, 121, speaks of a 
Nitya Datta or permanent adoption, and an Anitya Datta or tempo- 
rary one, and this, as he explains, depends on the performance or non- 
performance of the upan&yana before adoption. Colebrooke says, the 
son of such a dvy&mushy&yana belongs to the family of his father’s 
upau&yana (and consequent gotraship). 
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The British Courts, rejecting generally any distinction 
except that of belonging to the one or the other family, 
regard an essentially defective adoption as no adoption. 
Thus it was said, an authority to adopt must be strictly 
pursued, and, as the adoption is for the husband^s benefit, so 
the child must be adopted to him and not to the widow 
alone. Nor would an adoption by the widow alone for any 
purpose required by the Hindft law give to the adopted 
child, even after her death, any right to the property in- 
herited by her from her husband/^ (r.) An attempt was 
made in one case to establish the principle, that an adoption 
incompetent to the person who made it through the exist- 
ence of a representative of the family and estate might, on 
the removal of this person by death, acquire the validity 
it would have had in the absence of the obstacle at the time 
when it was made, (b) In Bhoobitn Mo]jee\^ case (e) it was 
ruled, that a power to adopt could not be exercised after the 
death of the natural son leaving a widow. This in a later 
case (d) was interpreted as meaning that the adoption was 
absolutely invalid, not merely ineffectual to deprive the son’s 
widow of her estate by succession to the deceased son her 
husband, (e) The argument of the High Court of Calcutta 
that the adoption, though ineffectual as against the son’s 
widow, became effectual on her death, and made the adopted 


(a) Chowdry Piidiim Singh v. Koer Oodey Singh, 12 M. I. A. 350, 
356. 

(5) The nearest analogy perhaps would bo the setting up of a bi- 
gamous marriage amongst Christians, as validated by the subse- 
quent death of the obstructive spouse. The adoption of a son in 
the lifetime of another is not validated by the death of the latter. 
See above, p. 945. 

(c) 10 M. I. A. 279. 

(d) Pudma Coomari Debea v. The Court of Wardi^, L. R. 8 I. A. 229. 

(e) An opinion of Colebrooke to precisely the same effect, even 
where the adopted was a nephew of the deceased adoptive father is 
given at 2 Btr. H. L. 93. 
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son, then a brother by adoption of her deceased husband, was 
rejected by the Judicial Committee. The elder widow could 
not indeed give effect by acquiescence or ratification to that 
which was absolutely void ; and the so-called adopted son was 
held not to have taken any rights, (a) In Bombay the son^s 
widow would, unless he had intimated his dissent, have had a 
right to adopt to him as a separated Hindil, (6) and with his 
authority, or the sanction of his united brethren, if he was 
unseparated, (c) But as in Bengal the mother armed with 
authority from her deceased husband could not adopt (d) 
after the estate and the sacra had wholly centred in her son 
by the completion of his samskaras, (c) neither in Bombay 
could she by such an authority, or by a mere implied autho- 
rity drawn from her son, adopt so as to withdraw the son^s 
property from him to whom the law had intermediately 
given it. (/ ) It is the widow and she only who continues 
her hushand^s spiritual existence, (^) and can replace him 
at any moment by an adopted son, (h) subject in a united 
family to the assent of the surviving male members on 
account of her religious subordination to them. («) 


(«) L. R. 8 I. A. 229. 

(b) Above, pp. 971, 984, 990. 

(c) Above, p. 986. 

{d) This seems to bo the connect doctrine. See above pp. 984 ss. 
But the rule has not been judicially laid down. Comp. F. F. Krishna- 
rao V. Venkatrama Laxmif I. L. R. 1 Mad. at p. 187. 

(e) As to the theory advanced in Bam Soonder Singh v. Stirhanee 
Dossee, 22 C. W. R. 121, see above. Sub-sec. I. 1. B. 2.2. No adoption 
is approved by the Hindft law over an initiated man’s head, even 
when he has migrated to the other world. Even a single adoption 
may bo replaced by a widow’s sacrifices and austerities. See above, 
pp. 873, 1148, and Ooleb. Dig. Bk. IV. Chap. III. Sec. II. 

(/) Above, p. 984. Sutherland, in 2 Str. H. L. 94, denies that a 
mother can adopt for a son. 

[g) Above, pp. 93, 420. 

(/i) Above, pp. 972, 984. 

{i) Above, p. 986. 
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I. 2. 0.— RELATION AS A GRANTEE. ^ 

It may be gathered from what is said of the customary 
law in Steele, L, C. 183, that under the native system an 
adoption would not in general bo recognized by a sovereign 
or the grantor of an estate as imparting a right of succession 
to it without the superior's consent being gained, (a) 

An adopted son can succeed to his father’s jagir, but if 
he rests his title to succeed on a confirmative sanad, he is 
bound, it was said, to prove it. (b) 

IL— CONSEQUENCES OF ADOPTION OR QUA SI- ADOPTION 
NOT GOVERNED BY THE ORDINARY LAW. 

11. A.— VALIDITY RECOGNIZED. 

A. 1.— WITHOUT LIMITATION (SAVE BY AN 
EXCEPTIONAL LAW). 

By agreement at the time of adoption a boy may repre- 
sent both fathers. But without this he cannot succeed to 
his natural father’s property.” (c) 

^^If a Brahman adopts a son of a different gotrathe boy is 
to be regarded as a dvyamushyAyana, not as a legal son of 
the adopter. If the boy’s chaul and munj have been per- 
formed he becomes a dAs entitled only to maintenance. 
But he may perform the adoptive father’s SrAddha and suc- 
ceeds in the absence of [a begotten] son, widow, and other 
near relatives.” (d) 

A boy adopted from a different gotra after his munj 
becomes a dvy&mushy&yaha,” which the SS.stri describes as 
one bound to observe the prohibitions as to marriage 
applicable to both families.”(e) 

(а) See above, pp. 966, 1009. Comp. Blackst. Comm. Bk. II, Ch. 
4, as to the feudal succession, recognition, and relief. 

(б) Maharajah Juggurnath Sahaie et al v. Muaet. Muhhun Koonvmr, 
8 C. W. R. 24 0. R. 

(c) MS. 1692. See above, pp. 896 ss, 1041 ss. 

id) MS. 1676. 

(e) MS. 1674. The boy would generally be dvydmushydyana merely 
because he could not properly be given except as a dvy&muBhy&- 
jana, 
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A dvjilinashyayana does not take the name of his adoptive 
father* (a) 

When an only son is adopted he succeeds to his natural 
as well as to his adoptive parents (b) it taken as a dvy&- 
mushyiyana. The effect by the HindA law of an adoption 
as a dvyS.mushy^yana (son of two fathers) is not to deprive 
the adopted son of his lineage to his natural father, or to bar 
him of his right of inheritance to his father^s estate, (c.) 
But in Bombay he does not inherit from his real father 
except in the absence of other sons, (d) 

II. A.— VALIDITY RECOGNIZED. 

A. 2.— WITH LOCAL LIMITS. 

A kritrima son adopted by a male inherits, it was said, in 
both families; (fi)and similarly it was said that “one adopted 
by the kritrima form, which is in use in Behar, Tirhoot, &c., 
takes the inheritance both in his own family and in that of 
his adoptive father.’’ (/) 


(a) Musst. Edul Koonwar v. Koonwar Bebee Singh, 5 N. W. P. 
Dec. 341. 

(&) Nilmadhuh Doss v. Biswamhar Boss, 12 C. W. R. p. 29 P., C. ; S. 
0. 3 Beng. L. R. p. 27 P- 0. ; S. C. 13 M. I. A. 85. The Judicial Com- 
mittee say : — “ Again, if there is, on the one hand, a presumption 
that Goorooproshad Doss would perform the religious duty of adopt- 
ing a son, there is, on the other, at least as strong a presumption that 
Purmanund would not break the law by giving in adoption an eldest 
or only son, or allowing him to be adopted otherwise than as Dvy&- 
mushyftyana, or son to both his uncle and his natural father.” 

(c) Nilmadhuh Doss v. Biswamhar Doss et al, 13 M. I. A. 86. See 
above, p. 899. 

(d) See above, p. 898. 

(e) Musst Deepoo v. Gowreeshunkur, 3 0. S. D. A. R. 307. See 
above, p. 1016. The kritrima adoption like that of a p&lak putra 
bears a pretty close resemblance to the Roman adoption in its latest 
stage. See above, pp. 925, 926. 

if) Srinath Berma v. Badhakmmt, 1 C. S. D. A R. 16. 

163 H 
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With regard to kritrima adoptions it has further been ruled 
that — A person adopted by the husband stands to him in 
the relation of a son, and is heir to his estate ; but does 
not become the adopted son of the adoptive wife, nor succeed 
to her peculiar property, (a) 

Nor does the person adopted by the wife, as her son, 
become the adopted son of her husband, or succeed to his 
property, even by the Maithila sh&sters, though the adop- 
tion should have been permitted by the husband. But, as her 
son, he will succeed to her property, {h) But if the husband 
and wife jointly appoint an adopted son, he stands in the 
relation of a son to both, and is heir to the estate of both, (c) 
When an adoption has been made in the kritrima form, 
the sons of the adopted have no right to set aside alienations 
which the adoptive father of the adoptee made of his self- 
acquired property for alleged illegitimate purposes, (d) 

A son, adopted by a widow without her husband^s per- 
mission, has no right to her property until her death, (e) 


II. A.— YALIDITY RECOGNIZED. 

3.— AMONGST CERTAIN CLASSES. 

Among the Talabda Kolis of Surat, the son adopted accord- 
ing to their fashion celebrates his adoptive father ^s obsequies 
with a feast, and succeeds him. His adoptive father may 
dispose of his property as he pleases, but failing this the 
adopted son succeeds. (/ ) 


(а) Srinarain Rai et al v. Bhya Jha, 2 0. S. D. A. R. 27. 

(б) Ibid. 

(c) Ibid, Collector of Tirhoot v. Huropersliad Mokunt, 7 C. W. R. 
600. 

(d) Baboo Banee Pershad v. Moonshee Sijud Abdool Hye, 25 0. W. 

R. p. 192. 

(e) 2 Hay, 410. This of course implies where she has a Tight, 
Otherwise the adoption would be invalid for all purposes. See above. 
1. 2 B. ; 2 Str. H. L. 91. 

(/) Bhala Nahaaa v. Parbhu I. L. B. 2 Bom. 67. 
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An adoptive father may, according to the custom of the 
Talabda Koli caste, repudiate an adopted son for such rea- 
sons as would justify a natural father in disinheriting his 
son. (a) 


11. B.— VALIDITY NOT RECOGNIZED. 

1.— OBSOLETE. 

A person cannot succeed as adopted son . of a daughter 
who has brothers alive, and who cannot be an appointed 
daughter if she had brothers when she married, nor can 
he succeed as claiming under a bought 804. (&) 

One sold or given by his parents or by himself ranks as a 
slave according to Manu quoted by Jaganndthain Coleb. Dig. 
Bk. III. Chap. I. Sec. I. T. 33 and Commentary. Attempts 
to procure a son in this way are thus made abortive in the 
present age. 

B. 2.— ADOPTION PARTLY ASSIMILATED TO THAT 
UNDER THE ORDINARY LAW. 

Two brothers attempting to adopt the same sons de- 
clared — According to our Sastras the said two adopted sons 
will perform our obsequies, and shall become successors of 
our ancestral and self-acquired property."^^ Though this 
showed an intention to make and take a gift, yet it was 
pronounced inoperative if the persons did not fulfil the cha- 
racter of adopted sons, (c) 


(fl) Bhala Naliana v. ParbJiu Hart, I. L. R. 2 Bom. 67, 70. 

(b) Yacliereddy Chinna Bassavapa v. Yachereddy Gowdapa, 5 W. 

R. P. 0. 114. 

(c) Slddesory Doosee v. Doorgacliurii Sett, 1 Bourke, 360. The 
Datt. Mim. Sec. I. 30 says the same person cannot be adopted by 
two, but caste custom seems to have recognized it in a few instances 
in Central India. And the Datt. Mim. II. 47, 49, allows the adop- 
tion of one son (a nephew) by several united brothers, on the prin- 
ciple that the son of one is in a sense the son of all. 
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" A person taken as pupil hj a Gosavl cannot on his 
natural father^s death claim a debt due to the latter/* (a) 

B. 3.— MERELY ANALOGOUS. 

A son-in-law having been adopted succeeded to the estate. 
It was attached for the debt of the adoptive father. The 
SSstri said that the adopted son^s son by a wife not his 
adoptive father's daughter had no claim to raise the attach- 
ment. (6) 

The Hindti law does not recognize any legal status for the 
foster-son, either in the matter of performing ceremonies or 
of inheritance, (c) Nephews, though separated, inherit 
before a mere foster-son." {d) 

(a) MS. 1248. 

(i) MS. 31. If there w-as a true adoption, the son-in-law would 
transmit to his son the same rights as if he had been a son by 
birth. Probably the case was one like an Illatam adoption in 
Madras, see above, p. 421. Amongst the Motati Klapus, a low caste 
in Madras, an affiliation is allowed of a son-in-law in the absence 
of a begotten sou. He takes the place of such a son in succession, 
and shares equally with one born after his affiliation. The question 
of his resembling an adopted son in other respects than for the purpose 
of succession was not decided, Hanumantamma v. Bdmi Beddi, I. L. R. 

4 Mad. 272, 274. Similar customs are recognized by some of the 
Bombay castes ; thus — “ Should a man have a daughter and no son, 
he may give her in marriage to a gharjawahee, who is invested 
with the management of the house and property, but who becomes 
proprietor only of such property as his father-in-law gives him at 
his marriage, or with the consent of his. other relations.” Steele, L. 
0. App. p. 358. 

(c) Bhimana Gaitdu v. Tayappa, M. S. D. A. R. 1861, p. 124; 
Sarny Josyen v. Ramien, M. S. D. A. R. 1852, p. 60; Nilmadhub 
Dose V. Biewambhar Does, 12 C. W. R. P. C. 29 ; S. C. 3 B. L. R. P. 
C. 27 ; S. C. 13 M. I. A. 85; Kalee Clmnder v. Sh^eh Chimder, 2 
C. W. R. 281. See above, p. 926. 

(d) MS. 119. The SA»stri, above, p. 1015 (e), allowed that a foster- 
son might bo heir by custom ; and amongst ^ddras he was in one 
instance given a place in the family. See above, p. 381, Q. 10. 
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‘‘ A pftlak putra is not entitled to share in any property 
de jure (a) generally in the Dakkhan ; but in a few cases^ 
such as the one above, p. 378, Q. 18, the S^stris havebeenmore 
indulgent. In the case at 2 Str. H. L. 426, the SSstri so far 
assimilates the foster- son to an ordinary son, that he says a 
gift may be made to him in his absence without delivery 
of possession. (6) 

The Oudich (Kaletiya) Brahmanas of Broach answered 
Borradaile that either a foster-son or an adopted son might 
be taken. He would share equally with an after-born son, 
and he might, failing any other son of his real father, take 
both estates (like a dvyamushyayana). (c) 


(а) Steele, L. C. p. 184. 

(б) See above, pp. 179, 685. The passages cited by H. H. Wilson, 
Works, voL V. p. 90, show that while some change of possession is 
necessary in general to complete a title, yet a partial possession may, 
when rightly taken, be extended to the whole, and may be dispensed 
with where the deed is incontrovertible. As to the distinction taken 
by the 6&stri between the ceremonies necessary for the transfer of im- 
moveable and of moveable property, see the Mit. Chap. I. Sec. I. para. 
31; Coleb. Dig. Bk. IL Chap. lY. T. 33 Comm.; Bk. V.T. 390 Comm. 

(c) MS. Book A. p. 63. The place given to the foster-son in this Sec- 
tion is assigned to him only in deference to the uniform effect of the 
decisions of the Courts. See above, p. 927 . Since that page was 
printed, the present writer has re-examined in the Borradaile MS. Col- 
lection the accounts given of th eir usages by 51 castes and sub-castes 
in Gujarath. Of these 38 reject both the adopted and the foster-son ; 
of this number are Brahmanas of various classes. Two castes allow 
either kind of son. Ten allow only the foster- son. Two allow 
adoption only, but limited to a brother’s son. In one caste (Vaghirs) 
the only recognized affiliation is by purchase. Four or five allow a 
dharma-putra to perform the parents* obsequies. Wherever the 
p&lak-putra is allowed, his heritable right to his foster-father is recog- 
nized, and, with a couple of exceptions, a right in relation to his real 
father, like that of a dvyamushyayana. In one caste, (Surya Vamshi 
Kshatris of Broach) the foster-son takes only the self-acquired property 
of the foster-father, not the ancestral estate. In another (Guduja 
MdfChi) “ one may take a boy and give him a little. One (Sura- 
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Adoption (so-called) amongst Naikins does not create any 
legal rights similar to those arising from a true adoption. (6) , 


thiya MMi) expressly excludes him from collateral succcession in 
his new family. In most cases the foster-son is allowed to share 
equally with an afcer-born son ; in others he is reduced to one-third 
or one-half as much. The relative shares are in a couple of instances 
subject to control by the father. A widow may take a foster-son from 
her husband’s family, except (in some castes) when there is a nephew. 
The sanction of the family is required to her taking from her own 
family or a stranger, if there is property left by the husband (Surya 
Vainshi Kshatris). Liberty to remarry disqualifies a widow for taking 
a foster-son (Kahnumiya Hajjdra). No rites are prescribed for taking 
as a foster-son beyond an expression of consent by the parties con- 
cerned. 

It may be gathered that adoption is generally disallowed or 
unknown as a usage in Gujarflth, though, should any one take it on 
himself to adopt, the castes would find it hard to contend against the 
o&stra ; and it is supposed that in such a case the ceremonies would 
be governed by the scripture rules. Where a substitutionary son is 
allowed, it is, considering the relative members in the castes, in at 
least nine cases out of ten, a foster-son. The actual usage of the 
people thus seems to be quite opposed on this subject to the opinions 
of the Sastris, and the decisions of the Courts influenced by those 
opinions. The difference is the more important, as from many of the 
answers of the castes it appears they were by the Government of the 
day promised the maintenance of their customary law when thus 
ascertained. 

(6) Mathura Naikin v. Esu Naikin^ I. L. R. 4 Bom. 515. The mere 
nurture and recognition by a temple woman of a man as her son was 
apparently thought sufficient by the S&stri to make him her heir. 
{See Sec. IV ad jin. Above, p. 1068). 
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SECTION VIII. 

SUITS AND PROCEEDINGS CONNECTED WITH 

ADOPTION. 

The principal decisions bearing on the substantive law of 
Adoption have been considered in the preceding Sections, (a) 
In the present Section it is proposed to supplement them 
with a certain number illustrating the questions that arise 
in litigation, and the way in which these have been dealt 
with by the Courts. The decisions will be distributed with 
reference mainly to the object of the litigation. Such a 
classification, though wanting in scientific precision, seems 
the most convenient for the practical purposes at which the 
present Section aims. 

The exercise of jurisdiction by the Sovereign in this class 
of cases is fully recognized by the HindA law. (b) The 
source of the rights and duties that come in question is in 
the religious law, but the relations themselves are of a 
kind on which the Civil Courts are bound to adjudicate. 
According to the customary law — The caste is compe- 
tent to decide on the question of a legal adoption. If un- 
settled by them, it may be referred to the Sirkar.^^ (c) 

1.— SUITS AND PROCEEDINGS ARISING OUT OF NON- 
ADOPTION. 

‘‘ A man cannot cancel his agreement to adopt by enter- 
ing into a different one.’^ (d) 

(o) The cases of adoption in the Bombay Presidency “ may be 
taken to be governed by the Mayukha.’’ {The Collector ofMady/ra v. 
Moottoo Ramalviga Sathujpathy, 12 M. 1. A. 397, 439.) 

(6) Compare what is said on matrimonial law by the Judicial 
Committee in Ardaseer v. Ferozehoye, 6 M. I. A. at p. 391. 

(c) Steele, L. C. pp. 185, 186. As to the jurisdiction of the feste 
and the appellate jurisdiction of the Courts of the King recognized, 
in all cases, see Ellis in 2 Str. H. L. 267 — 268; Y&jSavalkya, Chap. II. 
5, and the commentary of Yijfi&nesvara, 1 Macn. H. L. pp. 133, 141 ss. 

[d) MS. m5. 
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No suit can be maintained for an order directing a minor 
widow to adopt, nor, it was said, was this a case in which 
a decree could be made declaring the validity of a direc- 
tion (a) to adopt. 

Where a will says — “ I declare that I give my property 
to jff., whom I have adopted. My wives shall perform the cere- 
monies and bring him up Should he die, and my 

younger brother have more than one son, my wives shall 
adopt a son of his” — the gift to K. is absolute. So long as 
he is alive, no other can be adopted, nor can his right as 
devisee be defeated, whether the widows perform or decline 
to perform the ceremonies. (6) 

Where a person made a will to the effect that two sons 
should be adopted in case his pregnant widow should bear a 
daughter, and no child was born, and one of the two to be 
adopted died, and the other was not adopted, the latter was 
held not entitled to take any property as adopted son or 
legatee under the will, (c) 

A suit to declare void certain deeds of gift and accept- 
ance of a child in adoption, brought by the donee against 
the donor, — the child not being a party to the suit, — was held 
not to be maintainable. The deeds, it wets held, were not 
necessary to a valid adoption, and if the deeds were set 
aside, the adoption, if it had taken place, might be proved 
aliunde. If the deeds operated merely as an agreement to 
give and take in adoption, and a breach thereof had occurred, 
such breach, it was held, would not render the deeds void, or 
constitute any ground for setting them aside, or for declar- 
ing them void, (d) 

(fl) Muast Pearee Dayee v. Muast Hurhunsee Kooer, 19 C. W. R. 
127. See above, pp. 997, 1011. 

(h)^Nidhoomoni Dehya v. Saroda Fershad Mookerjee, L. R. 3 1. A. 
253. 

(c) Abhod Charan v, Damani Daai, 6 Beng. L. R. 623. 

(d) 8ree Narain Mitter v. Sreemutty Kiehen Soondory L. R» 

Supp. L A. 149. 
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2.— SUITS AS TO RIGHTS AND DUTIES OF WIDOW 

PRIOR TO ADOPTION. 

A suit to obtain a declaration that a widow is heir of her 
deceased husband will lie, though she had authority to adopt. 
She does not forfeit her right by her omission or refusi,! to 
adopt, (a) It seems she cannot be forced to adopt. Where 
no adoption is made under an authority for the purpose, 
the widows having equal rights in the estate may no doubt 
share it, making due provision for the maintenance of the 
mother and sister of the deceased husband. (6) 

In the interval then between the death of her husband 
and the exercise of the power, the widow^s estate is neither 
greater nor less than.it would be if she enjoyed no such 
power or died without making an adoption. She has the 
same power, no greater and no less, to deal with the estate. 
Such acts of hers as are authorized and would be eflFective 
against reversioners will bind the son taken in adoption. 
Such acts as are unauthorized and in excess of her powers 
may be challenged by the son adopted or by any other suc- 
cessor to the estate.^^ (c) 

An adopted son is at liberty to question alienations made 
by the widow, the adoptive mother, before his adoption. But 
a presumption exists in favour of her transactions assented to 
by the persons next in succession when they took place, (d) 

A Hindu widow claimed a share of ancestral property 
(under an anumatti patra, or deed of permission to adopt a 
son, alleged to have been executed by her husband) on be- 
half of the son whom she might adopt. It was held by the 

(a) Bamundoss Mookerjeay, Musst Tarinee Dibbeah, B. S. D. A. R. 
for 1850, p. 533 ; S. 0. 7 M. I. A. 169 ; and Frasannamayi JDasi v. 
Kadamhini BasU 3 B. L. R. 0. C. J. 85. 

(5) Coleb. in 2 Sci*. H. L. 91. See above, pp. 103, 248. • 

(c) Ldkshmana Rdu v. Lakshrifii Amnidl, I. L. R. 4 Mad. 160. 164. 

(c?) Jadomoney Dabse v. Sarodaprosunno MookerjeCf 1 Bouln. 120 ; 
Bajkristo Boy v. Kishoree Mohuft, 3 C. W. K. 14, in which many 
earlier cases are refeiTed to. 

153 B 
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Sudder Dewanny Adawlut, that, until the adoption was 
made, no action would lie, and that the expression’ of any 
opinion as to the anthentioity of the deed was in the present 
action uncalled for. (a) 

The possession of a widow (who has authority to adopt) 
previous to the adoption is not that of a trustee for the son 
to be adopted, so as to prevent limitation (h) from operat- 
ing. A widow in Bengal adopted a boy under a power from 
her deceased husband in the course of a suit by her against 
his unseparated brother. This was held competent to her, 
and also the continuance of the suit in her own name, as 
that had not been objected to, and she might take the 
estate as trustee for her son. (r) 

A widow does not incur a penalty of absolute forfeiture 
by an attempt at a false adoption of a son. (d) 

If a widow succeeds to her adopted son, and then adopts 
again, her intermediate alienation is not affected by such 
adoption, (e) 

3.- SUITS TO ESTABLISH ADOPTION. 

A party claiming in Bengal as a son adopted by a widow 
must establish by evidence — (1) authority given by the 
husband to adopt ; (2) his actual adoption by the widow as her 
husband^s son. (/) 

(a) Mtisst. Stibudra Chowdhrt/n v. Golukmth Chowdree et al, 7 C. 

S. D. A. R. 143. 

{h) Qohin Chandra v. Amnd Mohan, 2 B. L. R. A. C. J. 313. See 
above, pp. 94, 95. 

(c) Bhurm Das Pandey v. Musst. Shama Soondri Debiah, 6 C. W. 
R. 43, Pr. Co. 

{dy Komul Monee Bossee v. Alhadmonee Bassee, 1 C. W. B. 266. 

(e) Gohindo Nath Roy v. Bam Kanay Chowdhry, 24 C. W. R. 183 
See above, p. 367. 

(/) Chowdhry Pudum Singh y, Koer Oodey Singh, 12 C. W. R. P. 

C. 1; S. C. 2B. L. R.P.C. 101. 
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A plaintiff who desires, as an adopted son, to recover 

property, must sue for it, not for a mere declaration of his 
status as adopted son. (a) 

A vatandar in possession of vatan property may, as such, 
sue for a declaration of his adoption, preliminaiy to his ap- 
plication to the Collector for recognition of his right to 
officiate as a vatandar (under Bom. Act HI. of 1874). (6) 

An adopted son, who is afterwards discarded, may maiu' 
tain a suit to establish his rights. According to the Hindfl 
law the suit may be brought on his behalf by any kinsman 
or friend, (c) This would now be subject to the provi- 
sions of the Code of Civil Procedure (Act XIV. of 1882, Secs. 

440 ss) and to the ruling of the Judicial Committee in 
Door g a Persad^s case, (d) 

On an estate descending to an adopted son, and from him 
to his widow, a further power to adopt given by the adoptive 
father to his widow becomes incapable of execution, (e) An 
adoption under it is void. It does not give to the adopted 
a right ripening into that of a duly adopted son when the 
elder widow succeeds to the property, (/) 

Where a widow adopts under authority of her husband, the 
authority must be strictly proved, {g) If the husband^s 


(a) Ramchandra Narayan v. Krishnaji Moreshwar, Bom. H. C. P. J. 

1881 , p. 288 . 

{b) Ramchandra v. Rudhahau Bom. H. C. P. J. 1880, p. 160. 

(e) 2 Str. H. L. 79. 

(d) Above, p. 766. 

« 

(e) Pudma Cooman Debt v. The Court of Wards^ L. R. 8 I. A. 229. 
See above, Sec. VII. I. 2 B., and pp. 974, 982. 

(/) See above, Sec, VII. I. 2 B. “Relation shall never make act 
good which was void for defect of power. ” Vin. Abrt. Tit. Relation 
(H) 4 ; Butlei' and Baker* » case, 3 Rep. 29 a. See too Hawkins v. Kemp, 
3 £a. 410. 

{g) Chowdhry Piidum Singh v. Koer Oodey Singh, 12 C. W. R. P. 
C. 1 ; 2 B. L. R, 101 P. C. ; 12 M. I. A. 350. 
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authority to adopt is verbal, it must be proved by witnesses ; 
the widow’s testimony alone being insufficient, (a) 

If- the husband’s authority is in writing, and liis hand* 
writing is proved, the signature of witnesses is unnecessary. 
Otherwise it must be proved by witnesses, {b) 

In a case of inconsistent evidence as to the fact of adop- 
tion, the non-designation of the adopted in a public document 
as son of the adoptive father decided the Court against the 
alleged adoption, (c) 

In Gangava v. Eangangavda, (d) the following facts were 
held inconsistent with an alleged adoption : — 

(1) The adoptive mother’s name continued in Government 
records for lands belonging to her husband, after the alleged 
adoption. (2) The adopted acted as deputy under the 
adoptive mother. (3) The adoptee assumed his natural 
father’s name after the date of his alleged adoption, (e) 

A presumption arises against the genuineness of a deed of 
permission to adopt from its not being acted on for 1 7 years 
after the husband’s death. (/) 

The omission of the usual intimations and ceremonies is a 
ground for strong suspicion as to the genuineness of an alleged 
adoption, [g) 

The registration of deeds giving power to the widow to 
adopt was recommended. When such a deed is not registered, 

(a) Musst. Tara Miinee JJibia v. Dev Narayun Rai et al, 3 C. S. D. 
A. R. 387 ; Ry Sevagamy Nachiar v, Heranlali Gurbali, 1 Mad. Dec. 
101 ; 2 Macn. H. L. 183. 

(ft) Ry. Sevagamy Nachiar t. Heranlali Gurhah, 1 Mad. S. D. A. 
Dec. 101. 

(c) JHusst. Sahitree Daee v. Sutur Qhun Sutpuiioo, 2 C. S. D. A. R. 21. 

(d) Bom. H. 0. P. J. 1881, p. 248. 

(e) See above, p, 1209. 

(/) Chundcrmomn Debta Chowdhoorayn y. Mitnmohee^iee Delia , 8M. 

I. A. 477. 

Sootrugun Suiimtiy v. Sabifra Daee, 2 Knapp, 287. 
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the weight of evidence for or against an alleged adoption has 
to be compared, (ci) In the particular case it removed 
suspicion. 

In the absence of strong documentary evidence for an 
alleged adoption, the Privy Council preferred the judg- 
ment of the lower Appellate Court to that of the High Court, 
as it had a better opportunity of testing the probabilities of 
the case. (6) 

Evidence is not necessary of the execution of a permission 
to adopt according to the exactness required in the case of 
a will, (c) 

When the Court is. satisfied of the power comparatively 
slight evidence of the ceremonies will suffice, (f?) 

The identity of a deed of permission to adopt was held 
sufficiently established by a reference to it in a subsequent 
proved deed, (c) 

The probabilities are in favour of an alleged adoption, 
where the document authorizing the widow to adopt bears 
the genuine signature of the deceased husband, and the next 
heir who disputes thO' document is shovvn to bo on bad 
terms with the deceased. ( /) 

In some cases upon a disputed question of adoption, though 
the Courts in India held the evidence not sufficient to prove 


(a) Chundavnath Roy v. Kooar Gohlnclmth ; The Collector of Moor- 
nhedabad v. Rij Shibessarce Dabea, 11 B. L. R. 86. 

{b) Nilmadhub Das v. Biswambliar Das, 12 C. W. R. T. C. 29 ; S. 
C. {3 B. L. R. P. C. 27 ; S. 0. PJ M. I. A. 85. 

(c) See above, pp. 961, 961. 

(d) Mohendrolal v. Rookiney Dabey, Coryt. R. 42. 

((?) Kishcn Skinikf^r Dutt y. Moha My a Dos8ee,C.W. U. Sp. No. 

210 . 

(/) Sri Virada Pratapa RaghunacU v. Sri Brozo Kislioro Pafta Deo 
25 C. W. R. P. C. 291 ; S. G. I. L. H. 1 Mad. 69 ; S. C. 7 M. H. C. 
B. ‘601. 
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the adoption^ the Privy Council has reversed the decision 
and decreed in favour of the adoption, (a) Thus the Privy 
Council decided in favour of adoption, upon a conflict of 
evidence as to whether it took place during pollution or 
not. (6) 

A bequest to two persons as adopted sons was held to fail 
through the simultaneous double adoption being void, (c) 

Where the plaintiff claims the full rights arising under 
an ordinary adoption, a different form of adoption (f. e., 
dvy&mushy4yana) cannot be set up. (d) 

Persons claiming as adopted sons of a widow must prove 
their own adoption, and that the widow had possession in her 
own right ; (c) so too where plaintiff sues as adopted son of 
the owner himself ; (/)but the plaintiff need not in the former 
case prove how the widow catne into possession, (g) A suit 
to establish adoption independently of any claim to property 
can be maintained upon an institution fee of rupees ten, 
provided the plaintiff shows distinctly that he has a cause of 
action and a right to consequential relief. (/^) 


(«) Huradhun Mookurjia Y,MutliooranathMooJcurjia,4}. M.I. A. 414 ; 
S. C. 7 C. W. R. P. C. 71 ; Bungama v. Atchama et al, 4 M. I. 
A. 1 ; S. C. 7 C. W. R. P. C. 57. 

{b) Ramalinga Pillay v. Sadasiva Pillay, 0 M. I, A. 506; S. C. 1 
C. W. R. 25 P. C. 

(c) Siddesory Dosseev. Durgachurn Sett, Bourke, 360. Above, p. 981. 

(d) Mussi. Edul Koonimr v. Koonwar Vabee Singh, 5 Dec. N. W. P. 
341. 

(c) Chutturdhareo Lall v. Mussi. Parhntty Kowav, 12 C. W. R. 120. 

(/) Bhairabnath Sye v. Maheschandra, 4 B. L. R. A. C. J. 162 ; 
Ishur Panday v. Mussf, Biiskeela Koonwar, B. S. D. A. R. for 1858, 
p. 471. 

Chuthirdharee Lall v. Musst. Parhuity Koivar, 12 C. W. R. 120. 

(A) Baji Balvant v. Raghunatk Vithal, Bom. H. 0. P. J. for 1876, 
p. 142. 
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A certificate cannot be refused to administer an adopted 
minor^s estate, though his adoption has never been recog- 
nized, for such a certificate is necessary to clothe any 
administrator with authority to sue for such recognition 
of the adoption of the minor, (a) 

A certificate of guardianship under Act XL. of 1868 will not 
entitle a minor or his guardian, until the adoption is proved, 
to interfere with the possession of the estate by the widow 
of the deceased who denies the adoption. (6) 

4.--SUITS TO SET ASIDE ADOPTION. 

The Legislature has by Acts VII. of 1870 and IX. of 1871 
and XV. of 1877 recognized the right to bring a suit to 
set aside an adoption independently of any claim to 
property, (c) 

The onus prohandi lies on the adopted son, though defend- 
ant, to prove the validity of the adoption, and not on the 
plaintifi* suing as heir to prove its invalidity, even though 
he alleges fraud, and adduces no evidence in support of it. (d) 

The presence of a brother of the adoptive father at an 
adoption and his associating the adopted son as such with 
him in a suit prevents his sons from afterwards denying the 
adoption, (e) 

(а) Cliintaman v. Sitaram, iBom. H. C. P. J. 1879, p. 666. 

(б) PancJi Coioree Mundtd v. Bhugobutty Dos8ia,6C. W. R. Misc. 47. 

(c) Kalova v. Padapa, I. L. R. 1 Bom. 248, per Westropp, C. J. In 
the same case the points for consideration on a question of adverse 
possession by a widow, and on one of the validity o£ an adoption, are 
set forth with a reference on the latter point to earlier cases. 

(d) Tarini Charan v. Saroda Sundari Dasi, 3 B. L. R. A. C.’ J. 145 ; 
8. C. 11 C. W. R. 468 ; Roopmonjooree v. Ramlall Sircar, 1 C. W. 
R. 146 ; Kripa Moyee Debia v. Goluch OJiunder Roy, 4 C. W. R. 78 ; 
Biseeseur Chuckerbutty v. Ram Joy Mojoomdar, 2 C. W. R. 326. See 
above, Sec. VI. A. 6, 

(c) Nidhoomoni Debya v. Saroda Pershad Mookerjee, L. R. 3 I. A. at 
pp. 253, 256 ; Chiniu v. Dhondu, 11 Bom. H. C. R. 192. Tlie principle 
of estoppel was followed in the similar case, Sadashiv v. Hari, ib. 190. 
See above, Sec. VI. A. 5. 
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The following grounds have been held insufficient for 
setting aside an adoption, once efiected : — 

(1) Its not having taken place at the usual residence of 
parties (a) ; (2) Its having taken place long after the death 
of adoptive father (h) ; (3) Want of permission from Govern- 
ment (c) ; (4) Tonsure having been performed in the family 
of birth after gift and acceptance but before fire sacrifice {d) ; 
(5) Existence of a nearer relation than adoptee available for 
adoption (e) ; (6) Want of presence of the mother (natural 
or adoptive), of burnt offerings, or of drinking saffron water 
by other than adoptive father, amongst Sftdras. (/) 

A has two sons B and C. B marries D and dies before 
A, C dies unmarried after A, £7, as widow of relinquishes 
her rights in favor of D and her adopted son F, This being 
sufficiently proved, E caunot question F^s adoption, (g) 

A stranger having no interest in the matter has no right, 
even with the consent of the presumptive reversionary heirs, 
to sue for a declaration that an adoption made by a wid ow 
is invalid, (h) 

Although a suit, to contest an adoption, made by a Hindi! 
widow of a son to her deceased husband, may be brought 
by a contingent reversionary heir, yet it is not the law that 
any one who may have a possibility of succeeding to the 


(а) Bhasker Biichojee v. Narro Ragoonatht Bom. Sel. R. 24. 

( б ) 16 . 

(c) lb. 

{d) Musat. Dullabh De v. Manu Bibit 5 C. S. D. A. 11. 50. 

(e) Gocoolanund Baas v. Wooma Daeo, 15 B. L. R. 405; S. 0. 23 C. 
W. R. 340 ; Sree Brijbhookunjee Maharaj v. Sree Gokoolootaaojee Ma- 
haraja 1 Borr. 181, 202 (2nd Edn.). 

(/) Alvar Ammal v. Bamaaawmy Naikerit 2 M. S. D. A. R. for 1867 ; 
Sootrugm SiftputUj v. Sahitra Dye, 2 Knapp 287 ; S. 0. 5 C. W. R. 
P. 0. 109. 

{g) Musat. Ladoo v. Musat. Oodey Kowree, N. W. P. S. D. R. Pt. II. 
1864, p. 365. 

(A) Brojo Kiehorco Baseee y, Sreenath Bose, 9 C. W. R. 463 ; S. C. 
8 0. W. R.241. 
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estate of inheritance held by the widow for her life is com- 
petent to bring such a suit. The right to sue must be 
limited. As a general riile^ the suit must be bt'ought by the 
presumptive reversionary heir, that is to say, by the person 
who would succeed to the estate if the widow were to die 
at the time of the suit. But it may be brought by a more 
distant heir, if those nearer in the line of succession are in 
oollusion with the widow, or have precluded themselves 
from interfering. 

If the nearest heir had refused, without suflScient cause, 
to institute proceedings, or if he had precluded himself by 
his own act or conduct from suing, or had colluded with the 
widow, or had concurred in the act alleged to be wrongful, 
the next presumable heir would be, in respect of his in- 
terest, competent to sue. In such a case, upon a plaint 
stating the circumstances under which the more distant heir 
claimed to sue, a Court would exercise a judicial discretion 
in determining whether he was or was not competent, in 
that respect, to sue, and whether it was requisite or 
not, that any nearer heir should be made a party to 
the suit. 

In a suit to have an alleged adoption set aside, the plain- 
tiff, a minor, through his guardian, claimed to sue, on the 
strength of being the adopted son of (the husband of) a 
daughter of a brother of the father of the deceased, under 
whose authority the adoption was alleged to have been made 
by the widow, the defendant. The Judicial Committee 
without deciding that as an adopted son this minor had the 
same rights as a natural-born son, and without deciding 
that he would have been entitled, in default of nearer relations, 
to succeed to the estate of inheritance, after the death of the 
widow, pointed out, that he could only have succeeded as a 
distant bandhu, {a) and that he had not a vested, but at most 
a contingent, interest. Their Lordships held, that there being, 
in fact, heirs nearer in the line of succession than this minor. 


164 H 


(a) See above, pp. 489, 498. 
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the grounds of his competence to sue in respect of his inter- 
est^ assuming that interest to exist, should have been made 
out in the manner above indicated, (a) The conclusions in 
the suit referred to were, that a suit to set aside an adoption 
by a widow may be brought — (1) by a presumptive 
reversionary heir ; (2) by an heir a little more distant, in case 
the former act in collusion with the widow ; possibly (3) by 
an adopted son of a deceased brother’s daughter’s son, as 
a bandhu. 

An obscure association of a boy as adopted son of a 
deceased person, in a suit brought by his widows to recover 
the husband^s share in joint property, was held not con- 
clusive of the boy^s adoption. A reversioner was allowed to 
prove its not having taken place, (c) 

In a suit on a ground of existing right of inheritance and 
for possession and mesne profits in which the claims to relief 
are abandoned, the Court will not allow a change of claim 
and declare an adoption invalid, (d) 

Apower to adopt imposed the condition of the consent of the 
husband^s mother. A suit was brought against the adopted 
son, but the objection of non-fulfilment of the condition 
precedent of consent was not raised until the case was taken 
in appeal to the Privy Council. It was held then too late, {e) 

Ignorantia legis non excusat, it was said, is a maxim 
applicable to the HindA law of adoption. (/) There may 

(a) Rani Anand Kunwar etal v. The Court of Wards, I. L. R. 6 
Calc. P. 0. 764. See above, p. 498. 

(b) Tb. 

(c) B. Sheo Manog Singh v.B. Bam Prakas Singh, 5 C.S.D. A.R. 145* 

{d) Ry Rajessuree Koonwar v. Maharanee Indurjeet Koonwar, 6 C. 

W. R. 1. 

(e) Bajendronath Holdar v. Jagendronath Banerjee, 14 M. I. A. 67 ; 
80 also Musat. Mulleh v. Purmanund, 4 Dec. N. W. P. 201, 

{/ ) Radhakiasen v. Sreekiasen, 1 C. W. R. 62. Ignorance of the 
law does not relieve from a liability, but it operates no further. 
See per Blackburn, J., in Meg. v. Mayor of Tewkeahury, L. R. 3 Q. B. 
pp. 629, 635, See also per Lord Westbury in Cooper v. Phibba, L. R. 
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bowever be an excusable ignorance as when the Judicial 
Committee said The concurrence of the widow, 

w 

and the various acts of acquiescence attributed to her, 
would be important if they were brought to bear upon a 
question which depended upon the preponderance of evi- 
dence ; but if the facts are once ascertained, presumptions 
arising from conduct cannot establish a right which the 
facts themselves disprove. The appellant is a Hindi 
female. So long as she is acting without the guidance of a 
disinterested adviser her acquiescence in an alleged adoption 
or will ought not to prejudice her. In such a case as the 
present it was hardly to be expected that she would be 
capable of distinguishing between an adoption in fact, and 
a legal adoption, or between a will in fact, and a valid will. 
The acts attributed to her are really no confirmation of 
the respondent's case, as every one of them upon which 
reliance is placed might equally have been done with respect 
to a legal or an avoidable adoption.^^ (a) 

An acquiescence arising from ignorance is not binding, 
though the ignorance is of the law applicable to the particu- 
lar case. (6) So too consent given by the first adopted son to 
an arrangement of his father under which the second adopted 
son was allotted certain property would not, it was ruled, bo 
binding on the first adopted son, if he gave the consent in 
ignorance of his right, or if the father departed from the 
arrangement to the complete disinherison of the first son 
himself, (c) 

An assent obtained by a widow on a representation of an 
authority from her husband will not avail as against the 

2 E. andl. A. at p. 170. Jagannabha in Coleb. Dig. Bk. II. Chap. 

IV, T. 54f, and the jadgment of the Judicial Committee in Periasami 

V. Penasamij L. R. 5 I. A. 61, 76. 

(a) Tayammatd v. Sashachalla Naikery 10 M. I. A. 429. 

(b) See Rangamma v. AtcJiamma, 4 M. I. A. 1. ; Beauchamp v. Winn, 
L. R. 6 E. and I. A. 223 ; Thomson v. Eastwood^ L. R. 2 A. C. 215, 
and per Sir G. Jessel, M. R. in Lacey v. Hillf L. R. 4 Ch. D. at. p. 646. 

(c) Sadanund Mohapattur v. Bonomallee, Marshall, 317. 
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Bapinda heirs. The assent, too, being moved by self-inter- 
est, was held insufficient, (a) 

5.— SUITS IN WHICH ADOPTION IS AN INCIDENTAL 

QUESTION. 

An adoption Je facto must be supposed to be valid until 
set asido. (h) An objection that an adoptee was the eldest 
son of his natural father was rejected in special appeal,, 
because though raised it was not pressed in the lower Courts^ 
nor taken specially in the petition of special appeal, (c) 

A case in which a conveyance was absolute, unless the 
grantor should adopt a son, but in that case to be subject to 
redemption, was held a sale subject to conversion into a 
mortgage during the vendor^s life, but to become irredeemable 
on his death, (d) 

A widow may resist an ejectment brought by a person 
whom she has recognized as adopted son on the ground of 
the invalidity of the adoption, though her acknowledgment 
has been acted on by the authorities, (e) 

A plaintiff sued as widow of an adopted son for property 
of the adoptive father, and also on the ground of devise to 
the son. The adoption was held invalid according to Hindi! 
law, yet the High Court held that as the language of the 
testator sufficiently indicated the person who was to be the 
object of bis bounty, that person was entitled to the property, 
although the testator conceived him to possess a charac- 
ter, which, in point of law, could not be sustained. ( / ) In a 
similar case it was held by the Judicial Committee that 

f 

(a) Karunabdhi v. Gopala, I. L. R. 7 I. A. 173, 177. Savigny denies 
the generally nullifying effect of error. See his System, Vol. 3, App. 
VIII. and in the same sense Ooleb. Bk. II. Ch. IV. T. 5t Comm. 

(5) Nuiikoo Singh v. Purm Blum Singh^ 12 0. W. R. 356. 

(c) Joy Tara Bossee v. Roy Chunder Ghose, 1 C. W. R. 136. See 
above, Sub-Sec. 4. 

(d) Subhdbhat v. Vasndevbhat, I. L. R. 2 Bom. 113. 

(e) Thakoor Oomrao Singh v. Thakooranee Malitab Koonwar, 2 Agra 
Rep. 103. ,8ee above, Snb.-Sec. 4, p. 1227. 

(/) Jivanee Bhayee v. Jivu Bhaypc, 2 M. H. C. R. 462. 
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according to the true construction of the testator’s will there 
was a gift of property to a designated person, indepen- 
dently of the performance of ceremonies, (a) 

6.— SUITS AND PROCEEDINGS CONSEQUENT 

ON ADOPTION. 

In granting a certificate under Act XXVII. of 1860 to an 
adopted son, a nephew of the deceased, the Judge ought to 
look into the fitness as well as the propinquity of the adop- 
tee. (6) 

After adoption, the father had a son born to him. In 
a partition he gave the adopted boy a larger share than 
he was by law entitled to receive. The father then married 
a second wife, and had by her several children. These, it 
was held, could not contest the above disposition in favour 
of the adoptee, (c) 

Documents of the like tenor were executed by a man and 
his adopted son by which the property of the former was 
made over to his wife for life, without power of alienation, 
and a succession was secured to the adopted son. This was 
construed as a family settlement, giving to the son an estate 
in remainder, not as giving to the wife as a widow such an 
estate as if there had been no son. (d) 

The title of a second (invalidly) adopted son could not 
be maintained, it was held, on the ground of acquiescence by 
the first, as this had proceeded on an assertion by the 
father of the second son^s right. Whether the first son's 
ratification would have the effect in such a case of previous 
consent was thought doubtful ; but at any rate there had 
not been the knowledge which would make it binding, (e) 

(a) Nidhoomoni Dehya v. Saroda Pershad, L. R. 3 I. A. 253. 

(b) Nunkoo Singh v. Purm Dhun Singh, 12 C. W. R. 366. 

(c) Yekeyamian v. dgniswarian et al, 4 M. H. C. K. 307. 8oe above, 
pp. 77, 702, 776. 

(d) Musst. Bhagbuttee Daee v. Chowdry Bholanath Thakoor, L. R. 2 

I. A. 256. 

(e) Rangamma v. Atchamma, 4 M. I. A. 1, 103. On the doctrine of 
Acquiescence see Beauchamp v. Winn, L. R. 6 E. & I, App. 233, On 
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The first adopted son, however, was allowed to retain all he 
could claim against the father^s disposition only on condition 
of giving up to the second all over which the father had 
unfettered power. 

An adoptee, like a natural born son, cannot claim to have 
a specific share declared and defined, but is only entitled to a 
decree declaring that the property is ancestral. (a) A suit by 
the son of a first adopted son having been brought as heir of 
the second adopted son, the plaint iflf cannot in appeal change 
his ground of action, treat the second adopted son as trespasser, 
and seek to recover property as belonging to his ancestor. (&) 

A son adopted pendente lite, to be bound by a pending 
suit affecting his adoptive father^s ancestral property, must 
be made a party to the suit, (c) 

A representation made by one party for the purpose of 
influencing the conduct of the other party ( as to marriage, 
giving in adoption, &c.), and acted on by him will in general 
be sufficient to entitle him to the assistance of the Court 
for the purpose of realizing such representation, (d) 

After the death of an adopted son, a widow alienated part 
of the property and subsequently adopted again. It was held 
that the second adopted son took subject to the alienation, (e) 

Election see per James, L. J., in Codrington v. Lindsay^ L. R, 8 Ch. 
A. pp. 678, 592. 

(a) Heera Singh v. Bmzar Singh, 1 Agra H. C. R. 256. He cannot 
claim definition without partition, as the shares may vary through 
births and deaths, &c. 

(b) Gopee Lall v. Musst, Ghandraolce Buhoojee, 11 B. L. E». P. C. 
391; S. 0. 19 C. W. R. P. C. 12. The adoption hereof the second son 
was invalid according to Hindfi law, as the first had left a son. See 
above, p. 944. 

(c) Rambkat v. Lakshman Chintdman Maydla, I. L. R. 6 Bom. A. 
C. J. p. 630. 

(d) Bhala Nahana v. Parbhu JSari, 1. L. R. 2 Bom. 67. 

, (e) Gobindo Nath Boy v. Ram Kanay Chowdhry, 24 0. W. R. 183. 
Reference is made to Bhoobun Moyee's case, 10 M. I. A. 165; see 
ISreemuUy Deeno Moyee Dossee v. Doorga Per shad Mitter, 3 0. W. R. 
6 Misc. R. Above, p. 367. 
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A widow redeems a mortgage of her husband and sells 
the property at a profit. She then adopts a boy; and in the 
deed of adoption agrees to let the boy have the property 
when released.” The purchaser is said to have attested the 
deed of adoption. It was held that the attestation does not 
bind the purchaser either as to an agreement of resale or as 
to the price for which the property was to be sold, (a) 

When a widow applies under Act XL. of 1858 for a certi- 
ficate in respect of an estate alleged to belong to an adopted 
son, the questions for inquiry are : (1) minority of the boy; 
(2) fitness of the petitioner for management, (b) A certifi- 
cate under Act XL. of 1858 is rightly given to the guardian, 
where there is no doubt of the fact of adoption, the objector, 
who does not claim to be the guardian, having no locus 
standi, (c) A certificate of guardianship was refused when 
the validity of the adoption was disputed, (d) 

An adoptive mother, as next heir, was held entitled to 
the management of a lunatic’s estate in preference to a 
uterine brother, (e) 

A lady who has adopted a son may, as his guardian, be 
served with an order of foreclosure under the Bengal law, (/) 

^^In a Nuggur Panchaet case ... in which both parties 
and Panch were Bi4hmans and Kulkarnis, the widow of an 
adoptee obtained a decree for the possession of a vatan 
given to him by tho adopter (by the deed of adoption), in 
opposition to a claim set up by the nephew of the latter 
according to blood.” (g) 

(a) Bambhat v. Bamchandra, Bom. H. C. P. J. 1879, p. 426, 
Brohmo Moyee v. Chettur Monecj 8 C. W. R. 25, 

(c) ICtsto Kishore Boy v. Ismr CJmnder Roy, 15 C. W. R. 166. 

id) Above, pp. 1021—22. 

. (e) Huree Kishore Bhya v. Nullita Soonduree Ooopta, 18 0. W. ,R. 

340. 

if) Ras Muni Dihidh v. Pran Kiehen Bos, 4 M. I, A. 392. See 
now above, p. 674. 

iff) Steele, L. C. p. 188. 
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A widow has not really such an interest in the appeal or 
such a locus standi as entitles her to insist that an appeal 
should go on, though the minor party, her adopted son, in 
whose name the suit was brought, after coming of age, wish- 
es to withdraw from it. (a) 

A widow, claiming under the will of her husband, is the 
proper person to obtain a certificate under Act XXVII. of 
1860, notwithstanding the objection of a person alleged to 
be the adopted son of deceased, (h) 

Ay alleging himself to be an adopted son, opposed the 
application for the grant of certificate under Act XXVIL 
of 1860 to By who, irrespective of the alleged adoption, 
would be the legal lineal heir of the deceased ; the Court 
before which the application was made refused to grant the 
certificate on the ground that sufficient ^n’md/acie evidence 
existed establishing the validity of the adoption. On appeal 
it was held that the Appellate Court, concurring with the 
opinion expressed by the Court of first instance in respect 
of the factum of the adoption, would not be justified in setting 
aside the decision on the ground that such Court was wrong 
in entering into and deciding the question as to the validity 
of the adoption. It was laid down tha t on an application for 
the grant of certificate under Act XXVII. of 1860, opposed 
ty a party alleging a preferential title to it, the Courts should 
adjudicate the question of title with a view to determine 
which party has the preferential right to the certificate, (c) 

r '~ — 

(a) By BUtoopria Putmadaye v. Nund DJiullf 13 M. I. A. 602. 

(5) BissumbJmr Shaha v. Sy Phool Mala, 21 C. W. R. 31 ; i. e. until 
he establishes his adoption. 

(c) Sheetanath Mooherjee v. Promothonath Mookerjee, I. L. R. 6 
Calc. 803. 

Reference was made to Kali Cotmar Chatter jee v. Tara Prosuwno 
Mooherjee, 5 Calc. L. R. 517 ; Miisst. Anundee Kooer v. Bachoo Sing, 
20 C. W. R. 476 ; In re Oodoychum Mitter, I. L. R. 4 Calc. 411 ; 
Koonj Behary Chowdhry v. Gocool Chunder Chowdhry, I. L. R. 3 Calc. 
616. 
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A permission to adopt during the life of the son cannot have 
effect given to it. (a) 

A widow, by virtue of the authority given by her hus- 
band^s will, adopted a son and afterwards discarded him 
for misbehaviour. The boy, on attaining maturity, applied 
lor the withdrawal of the certificate and for the grant of one 
to him. The validity of the will, it was said, could only form 
the subject-matter of a regular suit. It could not be con- 
tested in a summary proceeding, (h) 

Where a will gave the testator^s widow permission to 
adopt and made provision for the adopted son entering into 
possession only after her death, providing further that if 
the adoptial son died unmarried the estate should pass to 
the testator’s nearest sa 4 d'dda ifdtjdtL, it was held that the gift 
or bequest was, according to the doctrine laid down in the 
case of Tagore v. Tagore, void and of none effect, because 
the nearest sapindji was a person who might not be in exist- 
ence at tht^ death of tlie testator, and one who could not 
be ascertained at that time, (c) 

The case of JJaljuafh Sahai v. Denputfn Singh {d) was 
this. A Hindu testjitor died, leaving B, alleged to be his 
adopted son, and 0, wlio would be his heir in default of 
adoption, and made a will of which B applied for probate, 
and it was held under the Stcccessioii Act and Hindu Wills 
Act that creditors of G were not parties having any interest 
in the estate of the deceased, and were therefore not entitled 
to oppose the grant of probate. Their Lordships think 
this was a right decision.” 

(а) See above, p. 9(58. 

(б) Tb'sur Ghff lulur V. Poornnn Berhec, i O.W. K. IVIisc. 1(5. It would 
be hard to Hnd any authority for a widow’s “ discarding” a sou 
really adopted. She is dependent on him, not lie on her See above, 
pp. 117lh 

(c) Ramguff.er Arhurjf’e v, Krlsio Sooioliiroe Dehia, 20 0. W. K. 472. 
See above, p. 2]/. 

id) L. R. 2. Calc. 208. 

(<?) Rajah Nilmnni Sinnh Deo Bahadonr v. V manat h Mookerjee, L. 
R. 10 1. A. pp 80, 8b. 

155 H • 
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7.— JUDGMENTS AND EVIDENCE IN PREVIOUS CASES, 

A decision by a competent Court upon a question 
of adoption is not a judgment in rem or binding upon 
strangers, nor is a decree in sucb a case admissible as 
evidence against strangers, {a) nor is it binding on any 
reversionary heir not a party to the suit, nor upon an adoptee 
in a suit by a reversionary not a party to the former 
suit, (b) 

The plaintiff^s adoption, it was said, having been in issue 
in a former suit, though the defendant was not a party to it, 
and decided in the plaintiflPs favour, was to be held good 
against the defendant until he got proof against the 
adoption (c) or could proye fraud or collusion, (d) Bub 
in Padma Coomarl Dehea\s case [e) it was held that 
a former judgment against the validity of an adoption was 
not res judicata when the parties had been changed, but 
that the decision of the point of law on which the judgment 
had turned was binding as a precedent. A suit to set aside 
the adoption of the defendant, in which the adoptive mother 
was made a party, was held barred by Section 2 Act VIII. of 
1859, because the same issue as to the validity of the adop- 
tion had been tried substantially in a former suit between 
the same parties as to a portion of the property now at 
issue. (/) A plaintiff suing for property belonging to a 
Hind A widow on the ground of his being an adopted son of 


(а) Kanhya Lall v. Eadha Churn, 7 C. W. R. 338. 

(б) Jumoona Bassya v. Bamasoondari Dassya, 26 C. W. R. 235 ; S. 
C. I. L. E. 3 I. App. 72. There is not in fact a recognized process 
by which an adoption can be established or set aside as to all persons. 

(c) Seetaram v. Juggohundoo Bose, 2 C. W. R. 168. 

{d) Rijkfisto Roy v. Kishoree Mohun Mojoomdar, 3 C. W. B. 14. 

(e) L. R 8 1. A. 229. 

(/) Kristo Beharee Roy v. Bmwaree Loll Roy, 19 C. W. R. 62. 
See now Act XIV. of lf82, Sec. 13. 
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her husband^s brother is not barred by a decision, in respect 
of other 'property, that he was not such, (a) 

In a suit between the adopted son of a landlord and the 
adopted son of his tenant, the decree being in favor of plain- 
tiff by a competent Court, an appeal to the Privy Council or 
an omission to take rent for many years or to eject defend- 
ant, did not, it was held, alter the relationship of landlord 
and tenant between the parties. (6) 

The denial by A in an inquiry under Bombay Regulation 
yill. of 1827 that B was adopted son of C, does not abso- 
lutely estop A from asserting in a subsequent suit that 
C adopted B, (c) 

A deposition of a plaintiff, in a suit against defendant, a 
widow (managing for her minor first adopted son) is not admis- 
sible in evidence under Sec. 33 of the Evidence Act in a 
subsequent suit by the defendant widow as mother and 
guardian of a second adopted son, as that son is not a repre- 
sentative in interest of the widow who was party to the 
former suit, but sues in his own right, {d) 

(а) Kripa Ram v. Bhugwan Doss, 10 C. W. R. 100. The parties 
haWng been the same would be bound by a prior adjudication on the 
same question of right or jural relation between them, though the 
physical objects of their contention were different, see Act XIV. of 
lSB2,Sec. IS ; Krishna Behari BoyY. Musst, Brojeshwari Chowdhrani, 
It. R. 2 I. A. 285. A question of limitation decided in a suit as to one 
piece of property was disallowed in a suit as to another in Mahdraja 
Rajender Kislien Sing v. Raja Saheb Persliad Sein, Pr. Co. 21, May, 
1874. 

(б) Huronath Roy v. Oolucknath Chowdhry, 19 C. W. B. 18r Limi- 
tation is computed from the determination of the tenancy,- and the 
time is 12 years. Act XV. of 1877, Sch. II. Art. 139. 

(c) Pandurang Ballalv. Dhondo Ballal, Bom. H. C. P. J. 1876, p. 
209. 

(d) MHnmoyee Dahea v. Bhoohunm.oyee Dahea, 16 B. L. R. 1 ; S. C. 
23 0. W. R. 42. The decision may be questioned on the ground that 
there must be a continuity of the estate and of representation of it. 
The other party must of course be the same in both suits to make 
his deposition admissible. 
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A certificate may be granted to a widow, as guardian 
of her minor son, to collect her husband’s debts, not- 
withstanding tliat her husband’s adoption has been set 
aside, (a) 


8.— LIMITATION. 

The limitation prescribed for a suit for a declaration of 
the validity of an adoption is six years from an interference 
with the rights of the adopted son as such. (/)) In a 
suit for a declaration that an adoption was not made or 
was not valid, the same period of limitation runs from 
when the alleged adoption becomes known to the 
plaintiff.” (c) 

Where a widow, after the death of her son, adopts a 
boy under an alleged will of her husband, and a sister of 
the natural son sues for the inheritance on behalf of her son, 
disputing the will and the adoption, the cause of action 
arises on tlie death of the widow, not on the date of 
the adoption. An acknowledgment of the sister, previous 
to the birth of her son, admitting the adoption, does not 
bar the son’s right (d ) ; and he may sue within three years 
from attaining his majority. A reversioner’s right to sue for 
possession by setting aside an adoption by a widow accrues 
on the death of the widow and not on the date of an adop- 


(fl) Nitto Kallea Dehen v. Ohlinxj Gobind, 5 C. W. R. Misc. R. 10. 

(b) Act XV. of 1877, Sch. H. Art. 119. The intention must, it 
seems, be to bar a suit on tlie ground of adoption in respect of the 
rights interfered with. An adoption cannot be cancelled by a mere 
seizure of an insignificant piece of property on a denial of adoption 
which remains unchallenged only because it is not worth while to 
challenge it. 

(c) Ib. Art. 118. See above, p. 1002, Note (a). 

(d) Tarini Charan v. Saroda Sundari Daei^ 3 B. L. R. A. C. J. 146 ; 
S. C. 11 C. W. R. 468. See note (c). In Bombay the daughter 
would have to sue in her own right, which precedes that of her son. 
See above, pp. 104, 107. 
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tion. (a) Possession by strangers as adopted sons of a 
widow Is not adverse against tbe reversioners so long as she 
is alive, {b) As against an adopted son, suing for his share 
in the ancestral estate, limitation begins on demand and 
refusal, (c) The time now runs from when a person exclud- 
ed is aware of the exclusion, {d) 

(а) Srinath Gangopadlyav. Mnlias Chandra Roy, 4 B. L. R. 3 F. B. 
Musst. Raj Koonwar v. Mnsst^ Inderjeet Koonwar, 13 C.W.R 52; Tari- 
ni Charan v. Saroda Snndarl Dasi, 3 B. L. R. A. C. J. 146 ; S. C. 
11 C. W. R. 468. Corap. note (c) p. 1236. 

(б) Srinath Gangopndhya v. Makes Chandra, 4 B. L. R. 3 F. B. 

(o) Ayyavu Muppanar v. Niladatchi Amnial, 1 M. H. C. R. 45; 3M. 
H. C. R. 99. 

(d) Hari v. Marufi, I. L R. 6 Bom. 711 ; Act XV. of 1877, Sch. II. 
Art. 127. 
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Translations of Yfij navalkya, II, 47, 50, and 175, with the 

Commentary on these verses of the Mitakshara* By De, A. 

__ • • 

FtJHEER, 


Ydjiicivalkya, II. 47. (a) 

** A son need not pay, in this world, money due by his father for 
spirituous liquors, for lustful pleasures, for losses at play ; nor what 
remains unpaid of a fine or toll; nor anything idly promised.” 

Vijn dnesmra^s Commentary, 

A debt incurred by a drinker of spirituous liquors, or under the 
influence of lust for the sake of enjoying a woman, or caused by 
losses at play, what remains due of a fine or toll, {b) and money idly 
promised, that is, promised to impostors, bards, wrestlers, or the 
rest; for it is declared in a Smrifi : “ Fruitless is a present given to 
an impostor, a bard, a wrestler, a quack, a knave, a fortune-teller, a 
spy, or a robber — all such debts incurred by thefather, his son or 
other heir need not pay to the vintner and the rest. In the above 
clause, it is mentioned that the remaining portion of a fine or toll 
should not be paid ; by that is not to understand that he has to pay 
the whole sum, if it is to be paid. For U^anas says in his Smriti : 
** The son need not pay the fine or the balance of a fine, a toll or the 
balance of a toll, or [any debt of the father] which is not proper.” (c) 
Also Gautama [XII, 41] says : “ Money due by a surety, a commer- 
cial debt, a toll, debts contracted for spirituous liquors, a loss at 
play, and a fine shall not involve the sons, that is, they shall not be 
paid by the sons [of the debtors].” In this way it has been men- 
tioned which kinds of debts should not be paid. 

(a) See above, p. 6^6. 

{b) Haradatta in his Commentary on Gautama, XII. 41, explains 
6ulka ** fee due to the parents of the bride.” The same does Jagan- 
n&tha, see Colebrooke, Digest I. 202. 

(c) According to Viramitrodaya, 1. 106, p. 1, debts for wines and 
spirits are improper debts. 
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Yajhavalkycty II. 60. (a) 

r 

“ The father being gone to a foreign country, or deceased [natu- 
rally or civilly], or afflicted with an incurable disease, the sons or 
their sons must pay his debt, but, if disputed, it must be proved by 
witnesses.” 


'wara*s ComnLeutary. 

Tf the father is dead [naturally deceased, or having become a 
religious anchorite], or has gone to a distant abode in a foreign 
country, before having paid the due debts, or if he be afflicted with 
an incurable disease, the debts contracted by him must be paid by the 
sons and grandsons, even if he has left no property, on account of 
their being his sons and grandsons. The order of paying is this; 
In the absence of the father the son, in the absence of the son the 
grandson ; but if the son or the grandson were to deny, that which 
has been proved by witnesses and the rest [i. e. documents] should 
be discharged. In the first clause, it is said that the debt should 
be paid off in case the father has gone to a foreign country ; but as 
to the question when it should be paid off. the date fixed by Na- 
rada is to be admitted- For Ndrada says in his Smriti [I. 3, 14] : 
“ The father, paternal uncle, or elder brother, having travelled to a 
foreign country, the son [or nephew, or younger brother even] shall 
not be forced to discharge the debt, until twenty years have elapsed.” 
After the death of the father, the son if he be apraptavyavahara [i, e. 
if he have not yet reached full age], is not bound to pay the debt : 
otherwise, if he be fully grown up, he is to discharge it. The time 
has also been fixed by Ndrada, for he says [I. 8, 87, 88(t] : “A child 
is comparable to an embryo up to his eighth year; a boy is called 
youth (pauganda) up to his sixteenth year. Afterw'ards he is of 
age and independent, in case his parents be dead.” He is not 
bound to pay the debt, even after the death of his parents, though he 
be independent, b6ing still a boy. For it is said in a SmrltL : If he 
have not yet reached full age-apraptavyavahara — and be independent, 
he is not boujid to pay the debt, because the independence depends on 
his age, and that age is to be counted by qualifications and the years.” 
The term apiaptavyavahara includes also those that are forbidden 
to proclaim and to summon (before a court of law). For a Smriti 
says : ” Apraptavyavaharas, messengers, those that are ready to 
give alms, ascetics, or those immersed in difficulties should not be 
proclaimed to or summoned by the king.” Therefore it is declared 


(ff) See above, p. 6i?u. 
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in another Smriii ; When the son has reached his full age — prftpta* 
yyavahAra — he shouldi not caring for his own interest, discharge tha 
debt in such a way that he may not go to hell.” As regards the 
performance of funeral rites (6r&ddha), even a boy is admitted. For 
Gautama [II. 6] says : “ Except the religious performances in honor 
of the deceased father, the boy is not allowed to recjte Vedic texts 
anywhere.” By the plurality of sons and grandsons spoken of in 
the first clause it is to be understood, that if there are many, they 
should discharge the debt each in proportion to his own share, if 
living separated. And if living united, the head of them all should 
pay it from the common stock in the proportion of the different 
debts (gunapradhdna). For Ndrada [I. 3, 2] says : After the 
death of the father, the sons, living separated, shall discharge the 
debt according to their respective shares, and if living united, he 
who has taken the burden [of a paterfamilias] upon himself, shall 
pay it.” Though, in the first clause, it is said in general that the 
sons and grandsons shall discharge the debt of the father, still it 
should be paid by sons with the interest as the father does ; the 
difference being that the grandson should only pay the principal 
and not the interest. For Brikaspati says : “The sons must pay 
the debts of their father, when proved, as if it were their own [i. e, 
with interest] ; the grandson has to pay only the principal, while the 
great-grandson shall not be compelled to pay anything unless he 
have assets.” When proved, signifies when established by the testi- 
mony of witnesses. Thus has been shown the liability for debts of 
the debtor, his son, and his grandson, and to whom it belongs to pay 
when they exist together. 


Vijndnesvara's Commentary on Ydjnavalkya, II. 175. (a) 

On the Resumption of Gifts. Now, according to the lawful and 
unlawful way, I mention at large the chapters on law (vyavah&ra) 
styled “ Non-Resumption of Gifts ” (dattS,napS,karma) and Re- 
sumption of Gifts ” (dattl,prad&nika). Ndrada [II. 4, 1] thus men- 
tions the form of dattApradS-nika : “ When a man, having unduly 
given a thing, desires to recover it, it is called “ Resumption of Gift,” 
which is a title of judicial procedure. Resumption of gifts is that 
title of administrative justice according to which a man wishes to 
take back a gift which has not been made in a due form [that is, in 
a prohibited mode] i. e. that title of law by which a gift is with- 


153 K 


{a) See above, p. 759. 
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dtawu whioh has been made unduly. That title of law k styled 
•* l^on-Resumption of Gifts ” (datt&nap&karma) by whiob a ^ft can- 
not be taken back when once given by ways sanctioned by laws. 
Gifts are four-fold ; for Ndrada [II. 4, 2] says ; ** In civil affairs* 
Gse law of gift is four-fold : what may be given (deya), or what may 
not be given (adeya) ; and what is a valid gift (datta), or what is not a 
valid gift (adatta).” An alienable gift is that which is fitting the 
d&nakriy& (the action of giving gifts), and which is sanctioned by 
law. An unalienable gift is that which cannot be given as a gift 
either because one cannot own it or because its giving is not sanc- 
tioned by law. An alienated gift is that which is given away and 
eannot be taken back because of its being given by one when in a 
sane state. An unalienated gift is that which can be taken back 
though once given. Now I mention briefly the four-fold gifts. Yd- 
jfiavaUtya [II. 175] says : Without injuring the family estate, per- 
sonal property may be given away, except a wife or a son ; but not 
the whole of a man’s estate, if he have issue living ; nor what he 
has promised to another.” That may be given away which is one’s 
self-acquired property and which has been left after the expenses 
for the maintenance of the family have been defrayed, because the 
support of the family is necessary. For Manu [VIII. 35] says : 

Aged parents, an honourable wife, an infant child must be main- 
tained even by means of a hundred trespasses.” Thereupon it has 
been stated that alienable gifts are of one kind only, namely as re- 
gards personal property. What is bailed for delivery, what is let 
for use, a pledge, joint property, and a deposit : these five have been 
proved, on the contrary supposition, to be unalienable gifts. For 
Ndrada [II. 4, 4, 5] mentions eight unalienable things : " An article 
bailed for delivery, a thing borrowed for use, a pledge, joint property, 
a deposit, a son, a wife, the whole estate of a man who has issue 
living, and [of course], what has been promised to another: the 
sages have declared unalienable even by a man oppressed with 
grievous calamities.” By saying “ these five things are unalienable ” 
is not to be understood that we have only a (mere) claim on these 
things, since a wife, son, and what has been promised are included 
in the term ** personal property but that personal property may be 
given away, excepting a wife, or a son. If then a son, or grandson, or 
the like survive, the whole property shall not be given away. For 
it is said in a Bmriti : “ He who has begotten a son and performed 
his tonsure shall provide for his sustenance.” If he has promised 
a golden piece or the like to somebody, he is not allowed to keep 
his promise (at the cost of privation to his offspring). 
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cestral property ...’. 709 

ancestral property, recovered by coparcener, is 

generally an and partible 716 

Accumulations--- how dealt with on partition 728 

— by father, when ranked as his separate pro- 
perty 723, 724 

when not 726 

I- ont of allotments in a Zaminddri are separate 

property of allottee 158, 748 

^ .not rendered joint property by Ku]4oh&ra...l58, 746^ 

» by a widow 
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Accumulitions — property purohased by widow out of from 

her hueband's property goes along with the property ... 315 
except perhaps where there is an intention to appropriate 

separately 315, 81d 

See Savings 168 ; Widow- 

AohIra 81 

Achibya — See Preceptor 187, 144, 481, 496, 600 

— inherits from pupil 714 

Acknowledgment — of debt 102 

SSds Adoption YlII 1236 

Manager 612 

Acx^viescence — of coparceners in alienation by manager binds 

them 749, 750 

immoveable property recovered with of copar- 
ceners ranks as ancestral property 718 

■ in partition is conclusive 702e, 703<i 

exceptions it. 

•< in holding a lease from a single sharer is presumed 

after some years from partition 779 

long in possession by a mortgagee from father 

binds son 618 

■ ■ in adoption by female 1089 

See Adoption YIIl 1227 

- in Will by female unadvised 1089 

* through misrepresentation or ignorance not bind- 
ing 1227, 1229 

See Ignorance ; Estoppel. 

Acquirer — iSee Acquisition 171; Property 721, 724 

other than manager entitled to a double share ... 726a 

Acquisition — of ownership, means of 171 

wife’s — belongs to her husband 91, 292, 301 

life’s by prostitution belongs to her husband 616 


• by father and grandfather inherited by the son 

alone * 

See Sou. 

‘ by members of joint family, presumed to be joint 

property 

separate s. See Property, separate and self- 


See Barden of Proof ; Distribution of Property^ 

Axaiosi^^See Cause of Action 6296 

Suit. 
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Acts— p6inting to dissolution of union, but not oonolusive. 687, 688 
Acts ik ayt&bmis— closely sorutinizsd. See Adoption III 849 


A^hivadakika 267a, 268, 291 

■ is a kind of Stridhana 870, 371 

a woman may eject her husband from a house 

given to her by him as — 802a 

Adhtagkika 


is a kind of Stridhana 267, 370, 371 

Adhyavahanika ;.... 

— — is a kind of Stridha]^. 267 

ADHmsTBATioN OF Minor's Estate 672o, 674« 

See Manager j Widow ; Guardian ; Minor ; Adoption VIII. 

1223, 1231, 1232 

Admikistbatoe— suing, to set forth his qualification 226s 

had formerly no title against heir 2256 

estate now vests in 225 

See Executor. 

Admissions — effect of (Adoption) I226 sb 

cannot be taken advantage of by stranger to 

agreement 189o 

Adopted Grandson — See Grandson by Adoption. 

Adopted Great-Gbandson— succession of 71, 651 

Adopted Son — See Adoption ; Descendants. 

— of father and of (begotten) son, their relative 

rights 872 

See Adoption VIL 

■ ■ and begotten son, their relative*rights 873, 388 

See Adoption VIL 

Adoption— I. Sources of the law of 859s8 

comparative unimportance of in early ages.. 859 

The Veda of little importance as a direct source. 859 

origin of 876 

not allowed in the Bh&tele caste, while male 

kinsmen survive 868 

importance of custom as a source 

II.— J/s Nature and Place in the Hindii, System, 

— — has attained importance by slow degrees 872, 890 

dicallowed in many castes ...1212ss 

fosterage preferred to ■ — in several castes 

amongst lower castes recent and but partially 

allowed 919, 126, 1212s9 

motive for 872, 875, 901, 902, 905a, 921, 1082, 1108 
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Adoption— II. a single is a fulfilment of religious duty 

where the Samskfiras are performed 11^ 

no kriya amongst Jains 1050d 

" ■ has with them a different basis 

■ is for husband not for wife 522 

— of a daughter not allowed 873d, 932, 933 

place of formerly filled by levirate and the 

appointment of a daughter 877 

the adopted is a “reflexion of a begotten son*’ 883a, 1082 
he must be bom of one whom the adoptive father 

could have married 886, 1028 

daughter’s son cannot be adopted except by 

^tldras 434, 886, 887, 919, 1027, 1030 

sister’s son cannot be adopted except by Sfidras 

434, 887, 888a, 919, 1027, 1030 

orphans cannot be adopted 8946, 930^ 

a parent alone may give in and to a father 

or bis wife 8956 

an adopted son cannot be given in — * 8956 


effect of 
law of 


effect of 


by uncle 898 

in China 8996 

in Rome 905d, 916a, 925c, 930^ 

at Athens 916c, 938o 

after investiture (below IV, 


Yll) 8996 

filial connexion depends on the Saiusk&ras 9386 

reasons ^hy not more common 901 

recommended but not enjoined 903 

in Bombay and Madras, widow may adopt 

without express power 904 

but cannot be compelled to do so 904^ 905 

does not forfeit her right by her refusal 392 


coparceners cannot be compelled to assent to, 

an 

assent of coparceners necessary to according 

to some authorities 904sd, lOOlsa 

when necessary according to the High Courts ... 
widow must adopt the boy designated by her. 

husband 9046^ 

proper only when the birth of a son becomes . 

very improbable 905, 930^, 940 

not indispensable to the attainment of salvation. 905a 
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Adoption— ftge for making — is that of discretion or capacity * 

905d, 947 

personal defects of the son born may justify — 908 

his. blindness, or dumbness, do not justify 908, 946 

as to insanity 

wife of a disqualified person may adopt, by 

custom 59 aeg^ 908 

not by the stricter law ij. 

of an only son is invalid... 908, 909a, ^911, 912, 914 1040 

except in Madras and N. W. Provinces 9093, 1042 

answers of the different castes on the subject 

of such 9096 

the doctrine offadum valet in 909a 

— — of one of two sons 908/, 911 

— once complete is indefeasible (below VII )... 909a, 934i 

both parents ought to concur in giving in ... 910 

in some instances, the head of the family may 

perhaps give as such 910 

mother’s assent not indispensable 910c, *1069ss 

of the only son of a brother is valid 913, 914 

of the eldest son valid (below IV.) 915 

while an adopted son exists invalid 916, 917, 944 

double valid according to Sir T. Strange ... 917 

but invalid according to other authorities 917 

See below III. 

simultaneous of two sons void 917y, 281 

Sfidra’s capacity to adopt discussed 919 

is (perhaps) complete by gift and acceptance, for 

all classes (below VI.) 922, 922(7 

essential ceremonies in 922g 

laukika — what is 922d 

irregular annulled by castes 922/, 936 

a boy defectively adopted is regarded as a d&s or 

slave (below VII.) ^.922, 935 

difference between customary and religious. 924 

by dancing women and ' 

real 

Homa sacrifice marks the completion of ... 9344 

severs the boy entirely from his family of birth. 934 

other effects of 

See below VII. 

begotten son takes precedence over adopted 
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ABoraov— second — when adopted son declines to fnlftl *hi8 


duties 938 

sanction of GoTernment and grantors of inams* 

to — 936a, 955 

blood-connexion of the adopted son 988 

Homan — . Influence of the church on — ... 986a 
III. Cajpacily to adopt and its exercise. 

duty to adopt 940, 1148 

all males may adopt, exceptions 940 

when the duty arises ib. 

ony sonless man may adopt ib, 

formerly males alone could adopt 941 

reasons for this ib, 

different opinions as to — by women without 

authorization ib. 

for husband, not for wife ib. 

funeral rites are objects of ....9il, 942, 953 

inheritance only a secondary consideration 941 

of wife’s sister’s son allowed 942 

— of daughter’s son invalid ib, 

proof of (see below VI.) 942a 

- pendente Ute 942 

by unmarried persons not prohibited 905, 918, 919, 

948, 943d 

■ in South Mar&tbfi. country 905d 

— — by a Brahmach&ri 943o 

' " - by a sonless widower 943 


alienation before birth or cannot be set aside. 943a 

in life of son or grandson is invalid, exceptions, 

905, 906, 907, 917, 943, 944, 946 


not so as to a daughter 948« 

double exceptionally allowed 944o 

during wife’s pregnancy allowed 945 

in case of a prior illegal — ib, 

adopted son takes place of begotten one 945d 

See YII. 

a supplementary process 945d 

insanity of the son enables father to adopt 946 

he is deemed sonless....... 946i 

as to other disqualiflcations ib. 

by daughter-in-law 842, 872, 946 

by father-in-law.»«.« 
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, whether expulsion from caste of a son jus- 
tifies a second 

outcast, when restored, succeeds ib. 

Capacity in relation to Age 947 

age of the adopter unlimited ih* 

improper by one under puberty ih. 

minor’s capacity to adopt * 948c 

Capacity in relation to Intelligence, 

by men insane, insensible, and in earf 948, 949,950 

Capacity as affected by hodity state 949, 960 

by leprosy, 940 

impotence, blindness,deafness, dumbness, disease. 950 

Capacity affected by the religious state ib, 

by asceticism ilt. 

• * pollution ib, 

expulsion from caste prevents ib, 

not so according to statute 951 

persons disqualified for inheritance cannot adopt ib, 

by or for a disqualified person allowed by some 

castes 581a, 951 

Rides of particular castes 951 

by Nagar Bralimanas 970c 

— Vai%as 951 

— Sfidras... ib, 

Jains 952, 973 

— 7 - Sarogees 973, 997, 1031 

^ BlrJ teles 808, 952 

Talabda Kolis 927d, 9*1*26 

Samij'Asis and Gos&vis 

- PrabhOa 962o, 1029 

- Lingayats - ib, 

- by delegation 952 

- by means of wife - ib, 

widow 953 

daughter-in-law 16 . 

by -svife of a lunatic ib, 

restriction on this * ib, 

to the great-grandfather 954 

As to assent and permission. 

wife’s consent to — not indispensriblo ih, 

as to assent of parents and brothers to an ih. 


157 a 
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ADOFTiON-»>assenb moved by self-interest deemed insufficient... 1228 


sanction of the Court of Wards 965 

permission of Government not essential 955, 956 

intimation necessary 956 

as aflfectiug assessability of laud ib. 

Adoption by Females. 

7naidens cannot adopt 956, 957 

or be adopted. See daughter 932, 933 


a wife or widow only can adopt for husband. 967, 

961, 964, 970 

a loife only with distinct authority from husband. 967 


under implied delegation ib. 

conditions of effective delegation 958 

husband affected or not by disease ih. 

his relations to caste ib. 

— insanity ib. 

child to be chosen by him or his wife ib. 

by a Widow. 

permission of husband necessary 958, 1070 

real or assumed...,. 958, 959, 970 

how replaced 958, 959, 962, 963, 970, 1001, 1064/ 

amongst Sudras 958 

in Bengal 959 

Madras ib. 

the N. W. Provinces 959, 960 

not prevented by the existence of brothers of 

husband ib. 

Age of capacity to authorize an .....960, 961 

not affected by Act IX. of 1875, Sec. 3 960<7 

postponement by will of capacity beyond majori- 
ty, questionable 961a 

son united with father may authorize 961 

under authority needs no sanction of relatives ... ib. 
but without authority needs it in undivided 

family 961, 970, 974 

authority good though insufficient as a will 961 

during husband's absence 

authority and assent requisite to such 962 

amongst the Poona BrAhmanas ih. 

according to the Bengal law ih. 

according to the Benares school 962, 963 

— Maiatha — 
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AdoptioIt— ‘ forms of authority variable 963 

deeds of— —how construed 963, 9641 

evidence of execution 964 

express authority sufficient ib* 

: and binding ib. 

Positive command to adopt ib, 

duty to adopt ib. 

widow’s claim under the deed to follow the— 966 

directions contrary to law inoperative ib. 

permission to adopt one as co-heir void ib. 

■ ■■ when choice is prescribed ib> 

rule in Bombay ib. 

Bengal ib. 

■ ■ — prescribed of a boy unborn ib. 

when he is named ib, 

when person adopted dies 

Qualified discretion ib. 

when the authority prescribes classes alterna- 
tively ib. 

Complete discretion as to person ib. 

duty of widow authorized 967 

Conditional authority ib. 

according to the law of Bengal ib. 

in Madras ib. 

alternative authority 966 

Implied authority 952, 968 

when it arises 968 

"Express or implied dissent of husband 968, 969 

positive prohibition 969 

implied prohibition ib. 

assent assumed where not excluded 970 

its necessity affirmed and denied 972 

the Mar6th6 doctrine as to widow’s authority 970, 

971, 972, 975, lOOlss 
unfettered power of a widow of a divided member 974 

doctrine of the Viramitrodaya 971/ 

assumed permission only to give in Bengal 972 

express authority of husband not needed 973 

— — - — in the Dravida country 974 

; among the Jains 

son adopted by mother-in-law yields to one 
adopted by daugbter-iu-law 
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Aijoption— a conscientious obligation of the widow ?974, 975 

her choice in limited 975, 1148 

obligation not enforceable 974, 976, 1011 

from religious motives valid 975 

duty of Sapindas of husband 975c, lOOlss 

adopting widow must be a free agent 975, 997 

Time for by a widow 976, 976 

not precisely limited 964, 970 

preference for of husband’s Sapindas 976 

■ " of strangers not invalid 977 

Authority in case of two or more widows ib. 

the eldest has a prior right 413, 977 

unless disqualified 977, 978 

or she has resigned to the younger 978 

when each has a direction to adopt ib. 

Circumstances in which a mdoiv may adopt ... 978, 979 

Successive adoptions 980 

authority to adopt on death of son limited 9/9 

“if necessary” to be understood 980, 981 


with consent of kinsmen ... 980, 981, 986, 989, lOOOss 


a presumptive heir not allowed to challenge a 

second 980 


Simultaneous 


■s invalid 981 


— by woman having step-son is void 522, 977e, 979 

Circumstances barring adoptions by ividoiv. 

as in the case of the husband 981, 991 

can an defeat a vested interest ? Question dis- 
cussed 368, 982, 983 

principles of Hindd law as to perpetuation of the 
sacra 983, 984, 988, 989 

- opposed to by a mother to her son 984 

except on death of sou an infant 984, 985 

need of the sanction of unseparated kinsmen. 986 — 989 
case where a united son dies childless before his 

father 987 

when father-in-law can and cannot adopt i5. 

on his death this right passes to his son’s 

widow 987, 988 

widow of the last coparcener may adopt 988 

but cannot control other widows 988, 989, 994 


male relatives only have control 988d, 989 

this is the doctrine of the Nirnayasindhu 989 
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Adoption — male relatives only have control — 

this is the doctrine of the Saihsk§,rakaustubha... 989 

Dharmasindhu ib, 

Vyavah&ra Mayukha*. ib. 

authority inoperative against son’s successor 991, 993 


the right co-exists with union of family 996 

ruling to the contrary ib, 

by predeceased son’s widow ib» 

though his sister survives r. ib. 

Widow's capacity as affected by age 996 

maturity generally necessary 930y, 996 

ceremony at least after maturity 996, 997 

by infant widow when directed by husband 997 

amongst Sarogees t6. 

under pressure invalid ib. 

Capacity afected by ’personal condAtions ib. 


intelligencerequiredas for other religious acts 997,1064/ 

• widow disqualified by leprosy and unchastity 998 

by widow under puberty exceptional ib. 

none by untonsured widows of Brahmanas ib. 

Capacity annulled by remarriage 999 

Consent req ni red ib. 

none where there is express authority 999, 1001 

in case of two widows 999, 1001 

consent of mother-in-law not necessary 1000 

consent of husband's kinsmen when necessary 


1000, 1001 

law in Bengal 1000, 1001, 1003 

Madras 1000, 1001, 1003 

Bombay 976, 988, 1003, 1004, 1010 

Dattaka Mim&msa exacts living husband’s autho- 


rity 1001 

what assent suffices 1003, 1004 

effect of kinsmen’s dissent not absolute 1005 

Consent of the caste to 1006, 1006, 1064/ 

meaning of jnati 1006 

Assent of persons affected in interest by an — ... ib. 
its necessity results from widow’s dependence ... 1007 

not a right of property 1007c 

Consent of Government to 1009 — 1011 

its confirmation cures defects 1011 

Omission or postponement of ih. 
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Adoption— widow not constrained to adopt 974, 975, 1011 

pregnancy or right to adopt does not postpone 

inheritance 1011 

pretended s how dealt with 1012 

Anomalous adoptions ib* 

■ - by mother succeeding her son 1013, 1014 

> superseding an illegal by daughter-in- 

law P 1013 

— by daughter-in-law 1014, 1015 

- by daughter-in-law in preference to mother 100«, 

405, 984, 1013 

Quasi Adoptions 1015 

■ by Gos^vis 921, 933 — 934 

■ — the Kritrima 1016 

pdlak'putra 1015, 1212 

• according to Alya Santdna law 1016 

■ — by Kalvaiitins 933a 1016 

by dancing girls ^ 1016 

■ by courtesans *5. 

ly. Fitness for — 1017 

As affected by caste ib. 


adopted to be of equal caste with the adopter ... 928, 

1017, 1018 

of a ^tldra son allowed by the Ytramitrodaya ...10185 


Connexion in family 1018 

a brother’s son supplies failure of offspring ib* 

proximity to be regarded in 1019 

meaning of proximity 10195 

illustrations 1021 

proximity recommended, not obligatory 1019 

when two persons are equally related i5. 

use of genealogies ib, 

the gotra invocations 1020 

worship of the deities ib. 

the S&str&s in require nearness, identity of 

caste and gotra ift. 

Sddras can adopt from different gotras ib, 

as to by an elder of a younger brother 930y, 

1021, 1022 

such not allowed..... 1021, 1028 

not even of a half-brother 1022/, 1034 

of an illegitimr^e son 1022 
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Adopti o*n — Relation through the natural father 1023 

in case of a widow adopting id. 

order of choice in Puiij&b 1028e 


according to custom in the Dekhaa 1023 

the castes in Poona.., 1024 

— Khandesh id. 


son of a half-brother may be chosen ib. 

uncle not limited in to nephew 1026 

preference a matter of discretion 1025, 1038 

but not allowed by Sastris tft widow 1026 

except in case of injunction by husband 

or assent of husband’s I’elatives 1026 

by bOdra widow id. 

when nephew refused ib. 

Relation through the 8on*8 natural mother. 

usually makes adoption impossible 1027 

except among Sudras ib. 

but allowed in case of necessity 10276 

in case of a putrika-putra. {See above II.) 1027 

son of a daughter, sister, or mother ineligible 

for {See above II.) 1027, 1030. 

contra 1030 

and son of a mother whom adopter could not 

marry 886, 1028 

but only in the higher castes 1028 

T 

factum valet not ap])licable ib. 

son of a sister-in-law may be adopted by a Br5»h- 

mana 1064 

of sister’s son invalid 10286 

son of father’s brother’s daughter unfit for ...1062c 

sister’s son unfit in the Dravida country ...1028, 1029 

Andra 1028 

N. W. Provinces ib, 

Punjab 1028 /i, comp. 1029 

among Prabhds 1029 

of husband’s brother’s grandson valid ib. 

of first cousin’s daughter’s son upheld ib, 

of husband’s sister’s spn ? 1030 


invalid not to be questioned by a sister’s son ib. 

of daughter’s son in South Mardth^ country ib, 

— — — — amongst Jains 1031 


of son of niece 
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Adoption — of son of second cousin **•... 1031 

of wife’s sister’s son ib* 

of first cousin, paternal or maternal ih, 

* Relation between the eon to be adopted and the 

adoptive mother. 

restrictions imitative 1032 

the doctrine of a possibility of union between 

adoptive mother and real father ib> 

by widow, of her brother’s son illegal 1033, contra lOS t 

— of lier uncle’s son not valid 1033 

■ of wife’s brother nob allowed 1033, contra 1034 

a half-brother cannot be adopted 1034 

connexion between real and adoptive mothers no 

obstacle to ih. 

Family connexion amongst Sudrae. 

■ ■■■ « among the lower castes ib. 

— influenced by the practice amongst the Brdh- 

manas 1035 

the Siidras strictly have no sacra 1036 

relaxation in favour of ^ftdras ib* 

consanguinity no obstacle ib, 

a brother’s or sister’s or daughter’s son eligi- 
ble for 434, 1037 

of one of the last two a duty 1037, 1038 

amongst Vaisyas (Madras) 1037 

Jains 1038 

— of sister’s son by Wanis ib, 

— — 'invalid in Bengal ids 

allowed in Maithila. ib, 

— of daughter’s illegitimate son ib, 

— of mother’s sister’s son valid among Sodras ib, 

— of sons of female blood relatives ib, 

— of nearest relatives not obligatory ib. 

— of uncle or an elder forbidden ib. 

— by a MhS,r of cousin’s son ib. 

— of Asagotras ib. 

— from illegitimate branch of the family ib. 

Relation of the son to his family of birth. 

— of only son 909, 912, 1039, 1040, 1041, 1069 

— eldest son - ^16, 1039 

— an orphan 894^, 1039 

— of son self-given 896,1039 
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Adoption — giving in by an elder brother condemned 930, 

1039, 1040 

no formula for transferring an adopted son ... ... 1040 

parents cannot sell, give, or desert an only son 1041a 

1069 

exception in case of — of an only son by paternal 
uncle orchis widow..... .89 7, 909, 912, 1040, 1041, 1044 


valid in the N. W. Provinces 910, 1042 

principle factum valet applied 1042 

and occasionally in Bengal 1043 

contra, opinion of the Sastris 1042 

— except under special caste custom 1043 

sole remaining son deemed an only son 1042 

caste laws in Bombay opposed to of only son ib. 

among the LingS.yats ib. 

only the giving of an eldest son is prohibited 1044 

of only son of a brother in Maithila 1045 

as a dvyS.mushyS.yana 104 1 

an agreement at — necessary to constitute a 

d vyS.mushySyana ib. 

presumption of this in by a BrShmana from 

a different* gotra 1045 

similarly in of an only or eldest son 104 5d 

the presumption in such s ib. 


- nullifies the rule that 

an only son can be given only to his uncle. ...^. 10464 
Eldest son, 

case of eldest distinguished from that of an only 

son 914,916, 1046 

gift of either opposed by the Mit&ksharS and 

the yyavahS.ra MayOkha 1046 

the Datt. MimSmsa and the Datt. Ghandrika 
silent as to eldest %h. 


his allowed in Bombay 1047, 1049 

though censurable 1047 

and in Bengal ; 1048 

— Madras ib, 

the opinions of the Bombay iSSstris various ib, 

of a second son not invalidated by the death 

of elder 1049 

gift of youngest son disapproved in the Dekhan ib, 
but not condemned by any authority 1050 
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Abowiok — gift of youngest son even to a man of a differ- 
ent gotra is not forbidden 1060 

Family of birth — 'amongst ^iidras. 

propinquity gives rise to restrictions 

— - of an only son among Sftdras disapproved... 1050, 1051 

, ■ ■■■. the Lingdyats disallowed 

1042, 1051 

— by a Sddra allowed in Bengal 1051 


a mother can give her son in — to her brother 1051r 


Fitness as affected by Perstynal Qualities — Sex. 


daughters are not to be adopted 1052 

except by special caste rules 1052, 1053 

■ of a sister, illegal 1053<f 

a sister’s daughter or son cannot become a 

putrikd-putra 1053 

Fitness for Adoption — Age. 
opinions vary as to the proper age of the boy to 

be adopted 1053, 1057 

so do caste rules 1054 


be should be young ib, 

amongst Brdhmanas ib. 

' ■ " Kshatriyas : ib. 

Vaisyas ib. 

Odras ib, 

of majority ib, 

the native lawyers as to the age of ib, 

the rule in the N. W. Provinces ib. 

Bombay 1054, 1055 


Juniority of Adopted Son to Adoptive Father. 
the adoptee should be junior to the adoptive 


father or mother '. 1055 

Firth after Adoptive Father* s Death. 
a boy not born in the life-time of adoptive father 
can still be adopted by his widow ib. 


Identity or Difference of Family or Gotra. 
sense of “ gotra'’ when used in connexion with 


the lower castes 1 f5. 

in s by fiddras no obstacle or preference 

arises from consanguinity 1056 

• when gotras differ ib. 

— when they are the same 
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Aboptiok the order of preference amongst Br&hmanas 10566 

the son of a uterine brother 

any sagotra-aapinda 

asagotra sapinda { 

a sapinda of the same gotra i6. 

of a different gotra i6. 

the ceremonies of j&takarma and chdddkarana ... $b. 

a bhinna gotraja to be adopted before his upa- 

nHyana. Contra ; 16, 

the samsk&ras not to have been performed in 

from a different gotra 1067, 1068 

of a married sagotra in the Dekhan allowed 1057 

limitation of age necessary in case of of a 

stranger t6. 

Fitntss as affected by 'Bodily Qualities. 

~ - leprosy or blindness disqualifies for 1068 

so does lameness 1068c 

Mental Qualities. 

idiotcy or insanity disqualifies for 1068 

Religious and Ceremonial Qualities. 


inseparableness from family of birth discussed. 

1058, 1069 

whether a married man adoptable 1069, 1060c, 1062, 


1066 

exception 1065 

npan&yana an obstacle to 1059, 1060c, 1062, 1066 

exception, Bombay 1066 

- should be before tonsure 928 

except within the same gotra 930 

• after tonsure 1060 

tonsure no obstacle in Bombay 1060c 

nor initiation 1069 

fi&stris’ views in cases of 1060 

- to be before the boy is five years old ib, 

reason 1064/ 

effect of tonsure barring how undone P 1060 

• after five years when valid 1064^ 

a sagotra may be adopted even after five years 

of age and tonsure.... 1060, 1061 

Investiture with the Sacred Thread. 


to take place before boy’s munj... ...... 1061, 1062, 1064 

when gotra differs 
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Adoption — a Brfthnm!^ boy cannot be adopted after mitnj. 1062 


except from sagotras 1065 

such an confers no heirship 1062 

rule in Madras iA 

a Br&hmana^ after chOdd.karna and the upan&- 

yana not disqualified for in Bombay 1063, 1065 

of a boy eight years old and before initiation held 

valid in Bengal 1063 

BO when the chOda was performed ib. 

contra notwithstanding an agreement ih, 

Fitnesa-^as affected by Marriage . 

after marriage impossible 1063, 1064, 1065 

contra according to the Poona 66striB 1064 

in case of a sagotra 1065 

the rule in Bengal ib. 

— Madras 1066 

a married man of the same gotra only can be 

adopted 1065 

of such a married man having a family admis- 
sible 105le, 1064, 1064/ 

married men generally fit for amongst Sodras 929 

but not among other castes 930 

the rule in Bombay 1065 

Bengal <5. 

• — Madras 1066 

Fitness — Place in Caste of the Adopted Son. 

exclusion from caste prevents an in the Dekhan ib . 

Fitness — In case of Anomalous Adoptions. 

no variance in the choice of the boy ib. 

defective filial relation between dvy5mushy6yana 

and his adoptive father ib, 

of a sister’s or a daughter’s son as a dvy&mushy- 

fiyana ib. 

in the Ohetty caste is necessary to constitute 

the sons of daughters lawful heirs 1067 

Fitness — In case of Quasi- Adoptions. 

in the kritriraa form of ib. 

no restrictions on the choice of the son ib. 

his express consent necessary ih. 

of an only son is lawful as a kritrima 1067f 

no restriction on the choice of the boy in — s 
in use in Gujar&t 

t 
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Adoption — of a daughter or foster daughter not recognised, r 1068 

no in families governed by the Alya Sant&na 

law ih. 

■ ' ' ■ — amongst kalav&ntins a matter of free choice tb. 

Y. — Who may giue in Adoption and when. 

The capacity limited to the Parents..,,^ 1069 — 1073 

even in case of an adult 930 

concurrence of both parents necessary to gift of a 

son in i 1064/, 1069 

after father’s death mother competent to give 

in 1087 

mother has no control over the gift by husband 

in 1069 

widow’s capacity to give in 1069, 1071 

recognized by Yasishtha and other Smritis 1069, 1072 

husband singly may give in — 1070 

wife under husband’s delegation may give in ib. 

and a widow without his authority 1070, 1071 

doctrine of the Mitdkshard 1071 

Balambhabta favours the right of females ib. 

mother’s assent desirable not indispensable 1072 

the rule laid down by the Yyavah&ra MayAkha... ib. 
Yasishtha authorizes woman’s independent ac- 
ceptance of a son ib. 

and a gift by her ib. 

the view of the Viramitrodaya ib. 

widow’s authority conditioned by husband’s spi- 
ritual interests 1078 

grandfather or brother cannot give in ib. 

orphan cannot be adopted ib. 

Gift by the Father. — Father*s personal competence. 

' leper (in Bengal) can give in 1074 

the practice in Bombay ih. 

Circumstances in which the Gift may he made. . 
a gift of a son morally objectionable unless made 

in distress ih. 

\ 

but a gift in by a competent parent always 

efEectual 1076 

a gift is not invalid through absence of poverty... ib. 
grounds of the limitation of authority to give ... 1075f 
Qualifications of the Power. 

consent of mother desirable 1075 
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Adoption — ^intelligent boy’s assent to — necessary *. 1075 

inferred from his submission 

information to relatives necessary 1076 

their consent and that of caste merely desirable, ib. 
consent of Government thought necessary to 

s by Saranj&mdars, &c ib. 

Gift by theMother — as a Wife — by express permission 
of Husband. 

• wife’s giving and taking in without hus- 
band’s permission prohibited ib. 

his express permission thought necessary for a gift ib. 
Husband^s implied assent. 

husband’s express permission probably not indis- 


. pensable 1077 

but no gift against his express or implied will ... ib. 

conditional assent ib. 

assent of an insane husband needless ih. 

Gift by Widow. 

after father’s death mother’s power to give 

dependent on authority from him ib. 

or a discretion subject to his will 1077, 1078 

the narrower view of widow’s capacity illustrated. 1078 

widow’s rights most restricted in Bengal ib. 

assent of father to a gift presumed there when 

there is no dissent ib. 

and in Bombay except where he would be spiri- 
tually prejudiced 1079 

in Madras assent of relatives replaces that of 

deceased husband ib. 

assent of elder son desirable and once 


thought sufficient 1079, 1080 

the widow being spiritually dependent on elder son 1080 
Gift by persons incompetent'-^By Adoptive Parents. 

gift by adoptive parents not warranted ib. 

such a gift guarded against by Roman Law 1080/ 

gift by real parents implied in prescribed cere- 
monies 1080 

Persons commissioned by the Parents. 

parents cannot authorize gift after their decease, ib. 

By Grandfather f Br other ^ 

grandfather cannot give when the boy’s father is 
dead and mother living 1081 



im 


VI. 


Adoftiok — gift by brother alone not upheld 10555> 1081 

the practice in the Panj&b 10816 

a brother cannot give in even with father’s 

consent 1081 

Self-Gift, 

the only son of one deceased cannot give him* 

self in i 6 . 

the Svyamdatta not to be recognized in the kali- 

yng : 16 . 

the kritrima or kart& putra an exception 16 . 

such s allowed only in Maithila 16 . 

The Act of Adoption — Its Character and EsseniiaU, 

is essentially a religious act 1082 

the rights of property connected with sacra i 6 . 

ceremonies of putreshti and datta homa impor- 
tant 1082, 1083 

among the mixed and lower castes 1083 

no purely religious rite absolutely indispensable. . ib, 

formerly gift and acceptance alone requisite 1084 

and still sufficient even amongst Brahmanas in 

Madras ib, 

in Bombay essential ceremonies insisted on ...... f 6 . 

essential ceremonies enumerated 1085, 1124, 1125 

sacrifice not essential 922^ 

omission of ceremonies a cause of suspicion ib. 

The Act of Adoption — as to the Gift, 

gift of boy with any reserve not valid 1085 

the ceremonies are intended to effect a complete 

transfer 1086 

the patria potestas of adoptive father restricted 

under the Eoman Law IO 860 

mere engagement does not constitute — 1086, 1090 
nor invalidate a subsequent — ceremonially 

made 1086 

gift and acceptance essential ... 1086, 1087« 1088, 1094 

actual transfer necessary * 1086 

particular formula not prescribed ib, 

nor that it should be in writing ib, 

expressed intent to give and take only necessary, ib, 
declaration only by the adoptive father inefiPec- 

tual * 

delivery with requisite declaration completes - 
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ADOPXlON-^giffc must be expressly in adoption,.,,* 1088 

adopted son to be given, not sold..... 1087 

assent of natural father legally necessary 1088 

but mother’s only morally necessary ib, 

assent of adoptive father alone suffices ib, 

salutation as an indication of acceptance .949,l088e 

The Act of Adoption-~-a8 to the acceptance. 

acceptance a cause of filiation 1088 

evidence of giving and taking necessary ih, 

free consent of giving and receiving parents in- 
dispensable 1089 

gift and acceptance not to be replaced ib, 

gr, by education and nurture ib, 

even among ^fidras ib. 

The Act of Adoption — Assent of the Son. 
adopted to be of the same class and affectionately 

disposed 1090 

never taken against his will ..930, 931, 1090 

Contract of Adoption, 

agreement to adopt survives the parties 1090 

husband’s reference to it authorizes wife to adopt ib. 

such agreements not specifically enforced tb. 

association by adopted son of another with him- 
self does not constitute 1091 

Proof of the transaction. 

principles of evidence of — ib, 

strong evidence necessary to displace widow or 

daughter 1092 

writing not necessary 955, 1095 

husband’s permission being proved slight proof 

of ceremonies required 1092 

not so conversely ib, 

satisfaction of requirements of Hinddlaw must 

be proved ib, 

performance of extraneous sacraments not suf- 
ficient ib* 

nor mere acquiescence of widow %b* 

proof of actual failing, long possession of no 

avail 1093 

80 as to mere residence and general recognition, ib. 

nurture as a foster-child is not adoption ib. 

requirements as to proof not technical ib. 
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Adoptiok ’ — Presumption in favour of Adoption. 

presumption in favour of when aris€Jb.lOS4, 

1095, 1096 

performance of ceremonies to be presumed 1095 

presumption when is opposed to law 1096 

subsequent conduct does not make that an — 

which was not one I096d 

— — of sapinda without ceremonies pronounced valid. 1097 
brother preferred to sister’s son acknowledged 

without ceremonies 547 

Estoppel. 

presumption in favour of an invalid — when 

countenanced 1097, 1098 

recognition by one of another as his son creates 

estoppel 1097 

and admission of the title of an adopted son ib» 

so do acts inducing adoptive father to believe in 

the validity of an 1098 

acquiescence in an and association with the 

boy deemed sufficient ib^ 

in Madras mere consent to an held an 

estoppel %b. 

acquiescence in an — through mistake no 

estoppel 1098, 1099 

and cannot validate an invalid ih. 

widows completing an act of held bound 

by it ib. 

Ratification. 

ratification of by widow or male sapindas ... 1099 

cannot set up a void 1100 

doctrine of ratification not applicable to such 

a case llOOe 

IMnitation. 

to suit for declaring an invalid 1100 

omission to sue does not validate a void ...... ib. 

status not lost by particular omission to sue ib. 

Terms annexed to Adoption. 

rights by how far variable 187(^ 

■ subject to condition of defeasance impossible 1101 

BO as to mancipation under the Boman Law llOlo 

but terms as to property are anne: 2 {ed to ... 1102 

—— commonly by widows adopting ih. 


159 H 
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Adoption — Terms« how far binding on the adopted son ......... 1102 

efieot given to them though disapproved by the 

Austria 


son adopted as an adult bound to fulfil accepted 

terms 

assent of adopted son to contingent defeasance 
void 

terms made in s by males 1103 

Eoman Law as to such terms 1104)a 

limitations annexed to s considered null by 

the S&stris 1104 

as ex. gr, that adopting widow should have man- 
agement 

son bound only morally; and not in case of waste. 1106 

such terms annexed in kritrima — s %b. 

and capable of ratification by son at majority ... ih. 
usage sanctions terms for protection of widows... 1106 
husband may annex terms to his permission 

to adopt 1106,1114 

or make dispositions which affect an ... 1107, 1114 

with reserve for wife and daughter 1107 

under a will limiting the boy’s estate i6. 

by widow with husband’s instructions thought 
V to invalidate his will %h. 


the adopted takes by inheritance, not devise 1108 

accompanying terms written or oral ih, 

terms held not binding in Madras 1109 

a compromise of sapindas’ claims upheld llOOa 

widow (in Bombay) may reserve part 1109 


husband’s limitations of estate of widow and 


adopted son recognized in Calcutta ......1109, 1110 

——if accepted by boy’s real father 1110a 

they may give the widow a life interest 1110 

analogous to settlement 1110& 

opinions of the 64stris 1110 

“ absolute control” may mean only management 

for the son lllOo 

questions arising from uncertainty as to the per- 
son to be adopted 1110 

by a sonless man does not affect previous dispo- 
sal of property 641o, 1111 

but limits testamentary power 
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•use of a m^it 3 *u>patra 11X1 

adopted son should on theory take estate as an 

aggregate llll, 1114 

but widow may impose protective terms ...1112| 1114 

whether dowered widows adopting must necessa- 
rily defeat their own estate 1113 

grounds of the capacity discussed 1114 

the older authorities agree with the ^^stris 1115' 

the recent ones agree with the usage in Bombay ib, 

cases discussed 1115, 1116 

Colebrooke's opinion 1116 

Assent as a valuable consideration, 
assent of boy to be given is a valuable considera- 
tion 1015, 1116 

as against giving family t5. 

receiver 1117 

natural parents not to contract for their own 

benefit ib, 

nor can sapindas ib, 

persons who must attend at an enumerated ... 1118 

analogous practice at Rome 1118a 

persons to be invited at an enumerated 1118 

Persons taking part in the act — The Parents giving, 

the giver and receiver to be present ib, 

adopter must personally take the boy ib. 

mother’s presence not indispensable 1119 

deed insuflS.cient to constitute — %b, 

declaration of gift can be made by the giving 

parent only ib, 

parents need not consult relatives %b, 

corporeal delivery of boy may be made by deputy ib, 
The Parents taking, 

hbsband and wife should be present, and a 

Br&hmana to make oblation to fire 1120 

or wife alone under delegation 

facts indicating delegation 

— when one of the adoptive parents is dead 

no — — when both are dead 

Presence of the Child given necessary 

he may dissent 

Presence of Relatives, 

to be sought but not indispensable ...1121 and note ih. 
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Adoption— JlwomaZot^^ Adoptions, 

in quasi s no forms necessary except express- 


ed assent...... 1121 

in kritrima s consent of the boy essential ih* 

and of boy’s parents %b. 

External conditions — Publicity. 


public transfer and religious rites requisite to — ib, 

notice of — to sagotra-sapindas and to the R&ja 


or chief local officer enjoined 1122 

deed to be signed by the relations ib» 

such intimation and publicity not absolutely 

essential ih. 

Time for Adoption. 

an auspicious day ib. 

declaration by daylight ib. 

Place for Adoption. 

usual place of residence desirable, not necessary. 1123 

so of sacrifice in adopter’s house ib. 

Ceremonies constitutive — Amongst Brdhmanas. 
demand, invitations, notice, gift, sacrifice, inves- 


putreshti not essential to 1124, 1126 

rites prescribed by Vyav. Maytlkha ib. 

simple forms ordained by Vasishtha 1126 

forms regulated by custom ih. 

economy of forms favoured by the Courts ib. 

whether mere gift and acceptance enough not 

certain ib, 

datta homa thought essential 954, 1126, 1126 

not amongst classes imitating the Br&hmanas ... 1181 

isolated exceptions amongst Br&hmanas ih. 

Jala Sankalpa 1119, 1126 

placing in adopter’s lap *, 949c, 1126 

sniffing the head, Aghr^na 949c 

mere declarations pronounced insufficient... 1126, 1127 

so of performance of obsequies ib. 

Abridged Ceremony for one in extremis 1127, 1128 

»o by will 964, 1127^ 

ceremonies exacted in case of adults U28 


ceremonies begun by dying husband completed 
by widow 11^, 1129 


Jagannitha’s views 


1291 
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Adoption — investiture in adoptive family thought essential 

by Colebrooke 1129, 1130 

vicarious ceremonies in lower castes 1130 

mere gift and acceptance enough in Madras ih. 

observations of Judicial Committee 11306 

exceptional dispensations in Bombay 1131 

In adopting Sagotras. 

sacrifices may be omitted. 930a, 1131, 1132 

though religiously prescribed 1132- 

Adoption after tonsure. 

ceremonies necessary 1133 

sacrifice annuls effects of tonsure (Datt. Mim). 11346 
In adopting as Dvydmushydyana. 

additional formula used 1134 

Ceremonies constitutive — Amongst the lower castes, 

sacrifice not needed 921, 1134, 1135a 

■■ but desirable 1137 

except perhaps in Bengal 1135a, 1187 

all castes below Bi4hmanas placed on the same 

level 1135o 

a Gosavi to adopt without Yedic rites 921 

cases of without sacred rites 1136 

Subsidiary Forms 1137 

writing needless 1138 

but usual 1139 

insufiicient by itself. 

no invariable form id. 

clear evidence to be insisted on ib. 

mere intention insufficient ib. 

case of invalidity for defect of forms 1140 

Informalities ib. 

a cause of invalidity ib. 

in Madras immaterial 1142 

unintentional omission not fatal 1140 

except perhaps of all ceremonies 1141 

defect of forms but not of essence remediable ... ib. 

omission raises presumption against 1142 

Ceremonies — Collateral ib. 

donations to Br&hmanas ib. 

presents to the child ib. 

Authentication 

instruments thought indispensable by some castes ib . . 
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Adoption — distribution of sweetmeats, &c., I... 11B4 

Cei^emvnies — Variatiotis in Qaaii- Adoptions. 

nitya and anitya in Madras ih. 

krita s disallowed ».,1143, 1146 

imitated by ascetics 1143 

and in GujarSit 1144 

comparison of Roman law 1146d 

kfitrima mere gift and acceptance 1143 

mere assent makes a foster son 1144 

mere nurture held to make an heir ib. 

and recognition in case of a dancer ih, 

VI I . — Consequences of Adoption — Perfecty General Effects, 

Change of Status 1145 

effect of complete amongst the twice-bom... 938 

gift in extinguishes filial and paternal rela- 
tions 365a, 1087 

relation to family of birth annulled 1145 

■ causes complete severance from family of birth... 365a 

whether consanguinity ceases with discussed 1022 

law in Maithila ib, 

— — the Andra country ib. 

relation to adoptive family completed by initia- 
tion 1145a 

confers right to inherit 58 

adopted becomes like a begotten son 367c, 1145 

rights subject to partial defeasance 1149 

adopted son does not replace disqualified father P 

577, 580 

— not to be disinherited 584 

only one allowed at a time 1146 

except on refusal or incapacity of adopted son to 

fulfil duties 1166 

adoptive mother’s interests gradually developed. 1147 

her ancestor’s interest ib, 

son includes adopted son in Succession Act 1 148 

Change of Sacra 1147 

the most important result of ib, 

deliverance from Put effected by single — ... 1148 
no ceremonial impurity from family of birth ... ib. 

Transfer of Offspring ib, 

son goes with father into adoptive family ib. 

Adoption by Male prospective 
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ADOPTidN — by male does not ajffect bygone transactions .i.641c, 1149 

affect a completed gift i*6. 

Adoption by Widow resirospective, 

“ operates retrospectively” how construed 366, 983, 

990, 991, 994 

not retrospective amongst competing collaterals. 994 


even when postponed by fraud 996 

son by ranks as posthumous 1160 

by widow of the last male survivor of family ... 993 
widow’s ownership ceases 1149, 1150 


her past transactions subject to rescission...,,.... 1160 
upheld when they were necessary or beneficial 

1160, 1151 

rights of action and vested interest arise at — • 

1160, 1162 

but extend only to interests actually vested in 


deceased adoptive father 990, 991, 1162 

not to a rdj re-granted to a widow 1 152 


nor to collateral succession taken before actual 


final 


cannot be set aside 365, 918a, 938, 1086, 1153 

or renounced 1163 

boy duly adopted not to be abandoned or disin- 
herited'. 340, 584, 1095, 1096, 1106 

rights may be renounced 1173 

or made subject to conditions by agreement 1154 

no return to family of birth ib. 

Connexion with Family of Birth — As to prohibited 

degrees 1153 

a male, though given in cannot marry within 

seven degrees in family of birth 937, 1156 

Conditions and terms annexed to Adoption 1155 

not allowed to affect the status 1166 

conditions accepted in ignorance not binding ib. 

life interest retained by widow adopting under will 1157 
under agreement with natural father held rati- 


fiable ih* 

contrary view of S&stris 1158 

allowed by customary law ib, 

nature of adopted son’s interest under wills, <fec., 
in favour of widow 
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Adoption *— Spedfic effects, — BelaHons to Family of Birth . 1159 

natural must give up to adoptive parents ib, 

not subject to expenses of the boy’s 

samskSiras 1160 

tonsure wrongly performed by natural father 

void 

obsequies performed for natural father ineffectual ib. 
adopted son should not perform obsequies for 

natural mother 1161, 1166 

no inheritance in family of birth 1161 

except in default of other heirs 1162 

no obligation to pay natural father’s debts ib. 

the incapacity for marriage in family of birth 

continues 1163 

of younger brother by birth disapproved ib. 

relatives by birth do not inherit from boy given 

in Il64 

Relations to Family of Adoption. 

adopted son cannot marry within three degrees. 

937, 1163 

the adoptive father is entitled to custody of son. .1164 


who should reside with him ib. 

adopted son entitled to maintenance 1165 

and his widow ib, 

his samskaras to be performed ib, 

objects of set forth 1165, 1166 

relation to adoptive mother’s ancestors 1166 

succession to adoptive father’s estate 1166, 1171 

bound to maintain widow 1166, 1167 

similar duty of daughter-in-law adopting 1167 

rights of son arise forthwith on ib, 

the ordinary rights 1168 

alienation by father restricted ib, 

except of self-acquired property 1168, 1172 

different relations of father and sou as to pro- 
perty in Bengal and Bombay 1168/ 

interdiction open to adopted son 1169 

cases of an adopted son’s rights 1170 sb 

rights vest in son adopted by daughter-in-law 

1171, 1180, 1183 

not annulled by subsequent disposition 1171 

or birth of daughter’s son (Bengal) ib. 



-adopted Bon succeeds though separated 

'■ ■■ takes by survivorship 

disiuherisou of adopted sou II73 

his renunciation and relinquishment of rights 938, 1173 

he is not thereby restored to his family of birth 938 

his widow entitled to maintenance 1174 

son not prejudiced by widow's unautboriaod 

alienation 867y 1176 

may get such alienations rescinded 367, 1174s8 

but not those properly made 1184, 1186 

adopted son divests widow's estate 366, 367 

cannot defeat or divest an estate P 993 


cannot divest inheritance vested in son's widow • 993 
widow's right reduced to that of mother and 


guardian 1174c, 1179 

except in cases of necessity 7 1177 

adopted son heir in turn to adoptive mother's 

stridhana 613, 1176, 1180 

alienation by widow after — not ratifiable 1176 

her religious gift invalid 1176 

she may give her separate property 1177 

sale for husband's debts good ib* 

• — under necessity valid P ib. 


rights in case of successive s by mother 1177, 1178 

as to alienations between death of first adopted 
son and second 1178 


adopted son representative for suits 1179 

pending suit by widow * ib. 

widow's right to maintenance against adopted son 1180 
and to residence «6. 


adoptive mother succeeds to son #6. 

adopted son succeeds to step-mothers 1181, 1182 

connexion in sacrifices.. 1181c 

succession of adoptive step-mother 1181, 1182 


importance of right to adopt as between -co- 

widows 

adopted son liable for adoptive father and grand- 
father's debts - • 

and those properly incurred by widow .1184 

he recovers debts in hia own right *6. 

adopted son pronounced liable as such for mo- 
th«r’B debts 1188, 118® 
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ApoPTioEr-admissions by widow as manager as affecting 

adopted son 

widow bonnd to account to adopted son 1186 

adoptive mother legal representative of adopted 

son ib, 

adopted son yields religious precedence to one 

by birth ib» 

marriage in adoptive family prohibited to three 

degrees ib. 

adopted son regarded as of the adoptive family 

for further — s ib, 

adopted son competing with son by birth takes 

one-fourth 365, 372, 373, 388, 773, 935, 1187 

so in mother’s property 1187 

exceptions (especially amongst Sddras) ...1187c, 1188 

son by birth takes vatau or impartible estate 1188 

adopted son excludes an illegitimate as heir to 
mother ib. 


sister succeeds to adoptive brother 1189 

Collateral Succession through Adoptive Father ib* 

adopted son shares sacra of the family ib, 

unless adopted after partition 1189, 1190 

partition excludes boy subsequently adopted 1009a 

adopted son is a sapinda 1196 

he takes his father’s share in a partition ...935c, 1190 

or in a collateral succession 1195 

replaces him in united fe,mily 1190 

two cases contra 1191 

adopted son may compound for his share 939 

coparceners need not wait for an 1191 

adopted son takes collaterally only where succes- 
sion opens after 1193, 1195, 1196 

he continues an estate but does not recover it once 


adopted son of whole brother preferred to natural 

son of half-brother 1194 

collateral inheritance by a group and subsequent 

collaterals inherit from adopted son 1196 

adopted son may separate from adoptive father... 939 
but does not thereby lose his rights of inheritance 939 
adopted sons succeed inter se 1197 



Ai> 0F7I0N— adopted son succeeds to sister’s adopted son 1197 

Collateral Succession through Adoptive Mother $6, 

comparifton of tlie Boman Law mid 

cases discussed 


conclusion that the adopted son takes collaterally 
through adoptive mother like son by birth 938, 1200 
Manu gives heritage of maternal grjandfather 


only to begotten son 447 

Imperfect Adoption 1200 

comparison of the Boman Law 1204e 

B contrary to caste laws annulled by caste 1201 

a small share given in such cases ib. 


rights in family of birth unaffected by invalid 

120 ^ 

succession or participation to the exclusion of a 


person disqualified not divested by ih. 

sons already adopted take subsistence ‘ ib. 

— — or replace the father 1202c 

a vicarious allowed by custom 1202^ 

conditions of cancelling id» 

invalidity 1203 

invalid transmits no right 1205 

right of maintenance arises in case of severance 

from family of birth 1204 

invalid not set up by subsequent change in 

family 1206 

mere ceremony cannot give validity tof unlawful 

.....909, 1043, 1044 

no over the head of a man fully initiated even 

after his death ....1207c 

or by other substitute than a widow P 120? 

Case of a Grantee 1208 

the sovereign’s or superior’s consent required un- 
der native system for succession to the tenure, id, 
a confirmatory sanad relied on to be proved id. 

Effects of Adoption as Dvydmushydyam.,^ 1200 

the boy inherits from his natural father in default 

of other sons 

Other irregular AdopUens, ^ 

kritrima son inherits in both familiefi...... 

contracts no. family relation with 
the adoptive father’s or. mother’s cognates. • »• • • 1067 





by ofoe parent succeeds to tbat 

one only 

* ■ does not affeefc a Talabda Koirs right of disposal. 1210 

similar law in some other castes 1213 

the adopted son may be replaced where a begot- 
ten son could be disinherited... 1211 

no sncoession as son of adopted daughter, she 

having brothers - 

" or under a bought son ib. 

plurality of adopters and adopted 

a gos&vrs pupU does not sucoeed to him as 


guaai of son-in*law not recogpnsed f5. 

his rights under customary law 1212^ 

foster-son not recognized by the Astras as a 

sucoossor.. 1212, 1213 

but recognized by oustom 1213 

— as Bucoeseor in both families ih, 

widely recognized by the castes in Oujardt 1213c 

adoptions generally disallowed there ib* 

quasi — by Ndikins ineffectual 1214 

exception 

VlII . — Suits and Proceedings connected with Adoption, 

jurisdiction recognized by Hindd law 2215 

In case of Non-Adoption, 

agreement to adopt binding ib, 

BO suit to compel a widow to adopt 1213 

bequest to specified person not defeated by non- 

$b. 

direction to adopt not equivalent to bequest ib, 

breach of a written agreement as to — * does 

not avoid it ib. 

Position of Widow before Adoption, 

she may obtain a declaration of her heirship 1217 


anthcuity to adopt no obstacle 

two widows authorized may divide the property, 
a son ad<^ted may dispute widow^s prior trans- 
actions.*.. ..«••.»..« * 

presumption in favour of them if approved by 

heirs 

deelan^OQ in favoor of son still to be adopted 
be 
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-widow 18 not a tnuitee for son to be adopted 

widow continuing anlt after — may be re- 
garded as trustee 

no forfeiture for attempted fUse — 

alienation by widow before seccHid — not 

affected by it 

Sviti to establiah Adoption. 

a claimant in Bengal must prove authority and 
actual 

must sue for property when it is sought 1219 

but may sue for declaration for use before another 

authority ih, 

an adopted son discarded may sue to establish his 

right > see ib. 

second under power invalidated by existence 

of widow of first adopted ib* 

authority where required must be strictly 

proved 1219, 

evidence of ceremonies 1221 

facts deemed significant 1220 

presumption 1220, 1221 

registration of deeds of — recommended 1220 

in a suit as adopted son a right as dvy&mushyft- 

yana not to be set up 1222 

conditions of suit for declaration ib. 

institution fee 

certificate of administration may be claimed to 

estate of one whose is disputed 1223 

certificate of guardianship does not give a right 

against a widow disputing the ib* 

Suits to set aside Adoption. 

person interested may question an —— .•••••... 995 
suit competent apart from claim to property. ••.«• 1223 

but not to a stranger 1224 

1223 


adopted must prove 

estoppel against one who has admitted by 

conduct..... 1223, 

grounds deemed insufficient for setting aside 


1224 


1224 


for establishing it 

suit competent only to nearest heir unless this 
is impracticable 1226, 1228 
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ApomoK — suit for possession as heir must not be changed 

into one for declaration against an 1226 

objection of consent not obtained held too late 
when raised before Judicial Committee ......... ib, 

objection not pressed below disallowed in second 

appeal 1228 

admissions, as binding or not, discussed 1226ss 

acquiescence or consent through ignorance not 


nor if got by misrepresentation 1227, 1229 

Adoption an incidental question, 

in fact presumed valid 1228 

case of conveyance convertible into mortgage 

on 

devise to adopted son as persona designata upheld 

though invalid 1228, 1229 

Proceedings consequent on Adoption 1229 

under Act XXVII. of 1860 1229, 1232 

gift to adopted son not affected by birth of 

sons 1229 

settlement on widow with concurrence of adopted 

son upheld 

son cannot demand a declaration of right to 

specified undivided share 1239 

son adopted pendente Ute to be made a party ib, 

representation acted on to be made good td. 

attestation of a deed of does not bind to 

a statement therein 1231 

certificate of administration to estate of adopt- 
ed child ib, 

adoptive mother preferred as guardian ib^ 

certificate of guardianship when to be given to a 

widow 1021, 1022 

widow cannot continue a suit against wish of 

adopted son after he has attained full age 1232 

she is entitled to certificate of administration to 
deceased husband’s estate as against an alleged 

adopted son id, 

the questions of title and of adoption to be adju- 
dicated ib. 

in case of application for certificate of administra- 
tion ,...* 
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ADOPnolfr-^a contest between widow and adopted son as to 

validity of will should be the subject of a regu- 
lar suit 1283 

efPect refused to permission to adopt during 

adopted son’s life ib, 

bequest contingent on death of proposed adopted 
son unmarried invalid ib. 


grant of probate to alleged adopted son cannot 

be resisted by creditors of next heir ib. 

Judgments and Evidence in previous cases 1284 

no process for establishing or avoiding as 


to all the world : 1234& 

judgment on is not in rem 1234 


decree not evidence in litigation'with third parties, ib, 
nor binding between adopted and a different heir ib, 

not res judicata when parties changed ib, 

but between the same parties res judicata, though 

for a different portion of the property ib, 

different decision in case of other property 1235 

denied in a summary inquiry may be asserted 

in a suit ib, 

deposition of plaintiff in suit against one adopted 
son not admissible in suit for a second P ib. 


a certificate may be granted as guardian to a son 

whose father’s has been set aside 1236 

Limitation 1100, 1236 

to suit for declaration of adoption six years from 

act contradicting it 1236 

for declaration against six years 

from knowledge ib, 

limitation computed from death of widow who 

had adopted after her son’s death P 1236, 1237 

acknowledgment by sister of deceased held not 

to bind her son 1236 

limitation in a suit for a share by one as adopted 
son computed from knowledge of exclusion ... 1237 


Adulterous Moteuee — must be maintained 6^ 

. WIFE — must be maintained by husband ib, 

not by his brethren ib, 

to be kept apart ib, 

her husband inherits her earnings by adul- 
tery 516 

See Unchastity j Maintenance ; Wife 







ABtJLtSBT— >an offence under the Indian Penal Code 598 

* dieqoalides a widow from succeeding 89, 164, 430, 

4^, 588—594 

but — does not divest property alread^ested.89,591 

- revokes wife’s authority to deal with husband’s 

property ./. 92a 

— amongst the lower classes punisl^le as involv- 
ing injury to caste rather than loss of chastity. 424 
one begotten in has no right of inheritance. 387, 


424, 582a 

but of madhtenance only 582a 

reason why — was denounced 885ft 

■ entails only a penance when connexion was not 

with a man of a lower caste 424 

with a low-caste man punished with divorce ib, 

T atoned at husband’s will t5* 

Disqualification; Unchastity; Wife. 

Advakcsmbite — ^ no presumption of — — from purchase by a Hin- 

dfi father in son’s name 602, 722 

AnriJC— explanation of 323/, 371 

AgabvIlI CASTS 373 

Age — of Yijfiftnesvara 15 

— • the Dharma^stras 31,37 

— — * of majority fixed at eighteen ••..... 948 

this does not affect adoption 960^ 

of competence for religious acts 1090c 

child how designated at different times ib. 


See Adoption II, 905d, 929 ; III, 947, 960, 961, 973, 996 ; 
VIII, 1232. 

Boy. 

AoihHOiEA 817 

Agbebicent — ^private cannot alter the course of devolution 4, 156a, 177 

■ not allowed to control customary law 90 

» between adopted son and mother pronounced 

void 177/, 187d 

how far valid. 1115, 1158 
to divide after a certain event does not sever in- 

» ^ 684 

See Adoption. VI. 1086, 1090; VII. 1154, 1157 ; VIII. 1215, 1216 
Evidence of Partition ; Distribution ; Partition ; Partnership. 
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ALiKNA?noN--^ower of — dependent on circumstances 170 

limited by Hindd Law 186 

■ — - by adoption 810d 

; its growth in Europe 808» 

— ^ by absolute owner now unrestricted 81, 219 

family estate once deemed inalienable 731d 

how the family estate became gradually aliena- 
ble id. 

generally disapproved in ancient laws 783 

- ■ - of sacred property usually disallowed 741 

religious endowment alienable only to one in the 

line of succession 202, 785it 

otherwise indivisible and inalienable 785 

exceptions 

interest of a temple servant alienable 785t& 

vatan property cannot leave the family 846 


of self -acquired property limited to surplus over 

family needs 648a, 769, 1241, 1242 

impartibility consistent with alienability 169, 398, 741d 


but checks incumbrance 162 

inalienability a question of family custom 169 

rfij not necessarily inalienable 741(1 

widow’s right to maintenance inalienable 762 


AHenatim by Coparcener, 

a coparcener may alienate for value his share 

without consent of others .606, 664, 748d 

— — but not by gift 477, 609, 664, 705 

or by devise 

except for pious purposes 664 

he cannot dispose of joint property without con- 
sent of the others (Mit^ksharfi) 478, 510, 601a, 

603c, 705 


restrictions on - by caste custom 
made under ne(3essity valid by custom 


Ubd 

7506 


Alienation by Father. 

of patrimony subject to control of descendants 

unseparated.. .210, 638(i, 648a, 812, 813a, 814(® 

without assent of heirs invalid by custom 2935, 646^ 

son may prevent improper — — 194^, 639 

or annul it unless made before his birth or 
adoption .............641c, 803, 1149 

for child unborn 
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Auxb AT iQN-^f immoveable property, though Belf*aoquired> e^d 

to be invalid P 772, 812 

fether has full power over property self-acquired 772, 804 

— — — by will invalid against a united son 813<i 

— subject to provision for femily 797, 798, 1242 

• depriving a widow or family of subsistence 

invalid 214, 241 

■ ■ for purposes not immoral binding on son 858 

— immoral purpose affecting but a trivial portion 

does not invalidate it 8 

Alienation hy Grandfather. 

■■ — with son’s assent not disputable by that son’s son 803 

Alienation hy Mahant. 

fraudulent — ^ set aside 188/ 

Trust ib. 

Alienation by Manager 637s, 766 

> acquiesced in by co-parcener is binding on him... 750a 

Alienation by MistresB^ 

mistress not to alienate a house given to her by 


her patron 194e 

Alienation by Son. 

requires father’s consent 813 

Alienation by Uncle. 

- without assent of nephews... 813a 

Alienation by Widow. 

' ■ dependent by caste usage on non-existence of 

male relatives of her husband 782<l 

■ not to prejudice subsequently adopted son 1174ss 

See Widow. 

Pilgrimage 322 

Alienation by Wife. 

• — in case of paraphernalia under English law ..*••• 186cl 

See Ownership; Manager ; Property Self-acquired. 

Adoption YIL 1168, 1175, 1176, 1178, 1184, 1186; 

VIII. 1218. 

Alawabni— laws of the 884a 

Aiix>wakci!S— temple, are hereditary and divisible 742 

Chird5 452 


Huglai 
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AXiLOW A|}CSB — from Gk>v6mment> arrears of are Strtdhana ......... 524 

Alta SaktI^A Law — 8ee Adoption III. 1016, lY. 1068, 

Akaloot Of HiNn6 Law followed in succession to principalities, 

&o 737 

— a means of construction 108 

See Interpretation. 

Akantadeva — author of Samskftrakaustubha 24 

ft 

Ancestok-Woeship 281 

See SiAddhas. 

Ancestbal Lakds lands once held by common ancestor 71da 

Ancestkal Pbopeety — See Property Ancestral : Succession ; Par- 
tition; Alienation. 

Animal Sackipicb — formerly prevalent 900/ 

Anitta Adoption— fi'ee Adoption 894y, 1143, 1206 

Anitya Datta 8996 

who is — son P lOSd 

son of — son 1060d 

Annuity — I nvestment j Nibandha; Property. 

Anomalous Adoption — See Adoption. 

Anvadheya — is a gift subsequent to marriage 146, 290, 519 

— is a kind of stridhana 618, 619 

is shared by sons and unmarried daughters 

equally 146, 826, 6196 

Aparibhashika Steidhana 618, 630 

Apaeadityadeva — is another name for Apardrka 18 

Apararka — the author of T^juaYalkyadharmas^stranibandha ... t6. 

• 's doctrine as to Stridhana 18, 780 

Apastamba SOt^ 

Apastamba OB Afastambea — school of 38 

Apostasy — ( mere) does not free from the Hindd marriage-law. 697a 

Appanage — of juniors in case of primogeniture 263 

when it reverts 264 

.. — in India and Germany 737c 

See Maintenance ; Zaminddri 743. 

Appeal — suspends effect of decree for partition 663, 684 

Appointbient— of daughter, place of in Hindff law.... 885 

daughter by is ranked third amongst subsi- 
diary sons by Yasishtha 888 

no longer recognised 886 

not recognised by Apastamba 889 

nor by Gautama id. 

nor by Baudhdyana 890 
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Appointmiot— of dangliiier conceived in liwo ways 88ft 

traces of — in the existing law 88d 

relative position of and her son 89ft 

analogue amongst the Greeks ib. 

See Adoption — Piltrika-Pufera. 

Aprati^andha Data 67 

See Inheritance Unobstructed. 

•••*••••••••• ••*»••§••• ••• ••• ir* ••• ••• tr« •••••• 

Areogation,— origin of the term ; 925c, 928a 

■ Raman, Hmrted to those who had attained years 

of dlscrettooi 893a 

ago of the adopter in an of one sui juris 930^ 


safeguards for sons taken in — 916 

of women not allowed before Justinian’s legislation 9d3a 


Marriage c 

Aryan Hindis — .See Hindfis, Aryan. 

Asagotra Sapinoa. — See Bandhus j Bhinnagotra Sapindasf 

Adoption IV. 976. 

ASAHATA 

Ascbtics— orders of 15, 17 

succession to, based on personal association 555cl 

relations between and their disciples gov- 
erned by custom 936 

— cannot alter succession to an endowment 555cJ 

— cannot impose restrictions on successors contra- 
ry to custom ^ 

See Mahant ; Adoption III. 940 ; VI, 1143* 

Asceticism — See Adoption III 950 

Asramas 64 

Absent — of sons deemed necessary to alienation by father. See 

Alienation * *.*.....*..645^, 648a 

* signified hy attestation 638a 

■' ' ■■ as once in Europe 192c, 223 

* requisite to a gift * 191^ 

■ of members of family is necessary to expensive 

sacrificesr performed by one of them 603e 
to gifts at mother’s obsequies, 
not necessary to resigning holding by Govern- 
ment occupant 

of brethren to adoption essential on account of 
widow’s dependence.* *..*...971/, 975, 995^ 
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AssENT-^of brethren ought not to be refused except for special 

cause 975c, 980, 1002—1005 

by property dedicated to service of family 

idol may be disposed of 784e 

but not that dedicated to public temple ib* 

coparcener, desiring to limit his responsibility 
for liabilities [maintenances of relatives, dc.] 
may secure himself by — of interested 

parties ^ 788) 789 

— of co-sharers to charges binds them 760 

> ■ to adoption implied from non-prohibition 970c, 971/, 972 


See Acquiescence ; Adoption, pasdm. 

Assessment — iScc Adoption 111 950 

Assets — taken are accompanied by liability for debts of one 

deceased 165, 169, 6495 

the responsibility of a son is not by Hindd Law 

dependent on 166, 124(> 

but so limited by statute «...8(/74S 

See Debt j Father ; Inheritance. 

Assignment — none of a right to maintenance. 192, 263, 259, 262, 802 

— - of debts to a parcener on partition 787 

' possible, of part-ownership in a physically indivi- 
sible property 832 

of obligations 746a 

Association — capable of creating a law for itself.® 597 

See Custom. 

Astrologer 180 

relation to those who take his services governed 

by custom 410, 411 

See Joshi. 

Asura Marriage— < 8ee Marriage. 

Asvalatana Dharmabastras 51 

Athenian Law — compared with Hind5 Law 1766, 585a 

Athens— A ttica; Adoption II 916c,938c 

Attachment — of property for debts discussed.... 161 

— and sale of family land unknown to Hindd Law 


not properly directed against undivided share P 621a 
of whole undivided property may be made for debt 


of one coparcener 66Zf 

subject to rights of sons, &c......«......«m...... • 664 
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undivided share creates a charge onundividfed 

interest 605ei 

effect of ' of impartible zamindftri 161 

whether purchaser in execution of manager’s 

share can be ousted P 6066 

AmCHMENT BT OoVEBlTMENT 839 

Atiestatioe-— under HindC Law intended to be of the transac- 
tion. iS'66 Assent 223 

■ is a mark of assent 638a, 733, 778, 848 

according to decisions >— does not bind to 

contents 

* in case of wills 


See Wills. 

Attica — laws of against alienation and sub-division 214 

compared with HindC Law 214, 283, 418 

Attobnment — equivalent to possession 696 

Aunt (paternal) — not a gotraja sapin^a even in Gujarftt 131^ 

but is entitled to rank as a bandhu 1316, 489 

when succeeds 484 

See Sapinda 

(paternal) ’s son is a bandhu 183, 488, 492 

■ ■ - case of exclusion of by sister’s son 496 

■ is excluded by great grandson of fifth 

ancestor of the deceased 487 

(maternal) ’s son is a bandhu 188, 488, 492 

• excluded by sister’s son 496 


Aurasa 

Austerities — may replace adoption 873,1148, 1207' 

Authentication — public — of transactions 1101 

records originally recollections ib. 

See Adoption VI. 1142. 


AUTHOBiTiES-^n Hindd law in Western India enumerated 9 


{See separate list, pp. Ixxix — ^Ixxxvi.) 

their relative weight considered 12ss 

- supplementary 11 

order of— ...10,11 


Awaeu, stranger to an — cannot rely on admissions in it 1890 

17 


See Adoption V. 1071. 

by Lakshmldev! . 17 

otherwise called Lakshmf Y ydkhy&na i6. 

is a commentary on the Mit&kshar&... ib* 
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-gives the widest interpretation to the text of 

Y&jSavalkya *, ly 

BiuDHAVAS—include maternal nncle I 35 

BANDHXTs—VijS&ne^vara’s conception of 134,472, 489 

defined 134, 488, 489, 496 

how far extend..... 490ft 

enumeration of 183, 488 

• the enumeration of is not exhaustive 134, 136, 4 ^ 

limit of bandhu relation 488, 494 

origin of this 488 

■ includes all relatives within the degrees expressed 

489, 490, 492 

See Sapinda. 

among uaenumerated — , nearer succeed before 

remote 491 

mentioned in Law Books 492 

■ " ■ ■ not mentioned m Law Books, males 493 

females 


order of succession ... 184, 341, 487, 491, 492, 494, 495 
Sapindas and Sam&nodakas are preferred to — 

138, 489 


postponed to Gotraja Sapindas 491ft 

in Bengal, succeed before remoter Sapindas 

il5ft, 487/ 

aunt’s sons preferred in N. W. Provinces to 

cousin’s widow P 485 

Ban^s — See. Tribes 

Banta. 

Bas££ 2 ^ess — not an impediment to inheritance in Bombay ... 606 
Bastabds — inherited under Irish and Welsh law 82ft 


See Illegitimate. 

Battohayana — on female inheritance 12689 

See List of Hindfi Authorities^ 

Bsnami System — may be traced to union of Hindfi family .*.•••. 60291 

transaction, presumption in a 722ft 

— principle of * ift. 

purchase in son’s name 722 

Benefits — spiritual. See Adoption IV. 1036, 1066 ; yi. 1117 

Bequest— of property acquired by partition good against remote 

heirs 

— — of undivided share invalid 682, 664 

merely for Bhama ineffectuiJ 229 
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BxQUEST — tying up the corpus is invalid 230 

by a coparcener singly is inoperative 003 

’ — * by hus^nd to wife treated as a gift 81^ 

■ ^ Qne gon to the prejudice of others invalid. 208, 209, 

771, 808 

See Gift 603 ; Devise ; Will ; Testamentary Power ; Perpetuity ; 
Wife ; Widow ; Adoption VIII. 1216, 1233. 

Beeada Caste ^>28 

Beteothal Aim Maeeiage — sometimes confounded 277 

Bhacha = nephew through a sistei on one side 546 

Bhagadaei Lands — ^ male preferred to female in succession 

in _ holdings, sub-division is prohibited 745 

and also separation of the house from the holding ib. 
sale of part of a bh&g is void though made by a 
Court.* 

Vatan 4636 

Bhagavanta Bhaskaea — consists of twelve divisions 19 

enumeration of these ib. 

BhARADVAJA SllElTl 

BflAEiHi Sect 565 

ASTE 868, 952 

rp VairagI — a mere grihastha 572 

Bhatt Ybitti - 730c 

BHAViN^a votary of R&waln&tha 5276 

i — See Tribes 

See Tribes 

JBhinnagotea Safinda — daughters of descendant and collaterals 

within six degrees are — s 137 

descendants of daughters are s .....137, 4916 

maternal relations within four degrees are — s 137 

sister’s son is a — 490 

grand-daughter’s grandson is a 137 

but her great-grandson is not a — ib, 

— s extend to mother’s great-grandfather and 

his fifth descendant 490 

not so in Madras 4916 

seventh descendant through daughter is a — • 
according to one opinion •6* 


• # OoUectoT of BTOndi T* lidlddt^ I. L. B. 7 Bom. 
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1289 


BiONNAcfOTRA. Sapi^bas — ^admission of more than one female link 

in connexion giving heritable right questionable 492it 


Bucoession of s 490ss 

« — daughter’s husband’s — to Stri- 

dhana of his wife 537 — 540 

Bhe&tabah 130o 

Bibth — actual necessary to the full constitution of right 

as son 67, 641<;| 803 

—at once confers on the son the right to participate in 
property 722, 803, 813 


See Adoption VII. 1169, 1163, 1171, 1186. 1187, 1188, 1200, 

1202, 1204; VIII, 1229 


Sou. 

Blind ; Blindness — who is blind ? 576 

blindness does not prevent disposal of property 577 

■' disqualifies for inheritance 168, 576 — 578 

if congenital 155 

not partial 578 

. — ;r disqualifies for taking under partition 822 

persons married and having families inherit in 

some castes 155 

sons of persons are not excluded 676 

— disqualifies a widow ib, 

men must be maintained ib. 

of the son born does not justify adoption 908 

See Adoption III- 950 ; Disqualification 576 ; Miaintenance. 

Blood- RELATIONSHIP — recognized amongst the lower castes 929e 

— gives a right to inherit 58 

. — notjurally extinguished by adoption. See Adop- 


tion VII 1162 

land in England originally pious grants 192c 

Books— when indivisible and when not ..•...•••...730, 786 

— to be kept by coparceners having them 786 


Boy— a may not recite Vedic formulas except for obsequies. 1241 

See Age. 

Brahma Marriage — see Marriage ....^...514, 517, 619, 527 

Bbahmachari— divided into Upakfirv&mi and Naishthika 59, 64 

meaning ofXJpakfirv&na and Naishthika 500c, 5004 

succession to UpakOrvAna — ••••.*.58, 77, 500 

Naishthika — 


See Adoption 111. 943c. 
188 a 
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BbIhmin CoMMtJNirY-^when inhepits^ 

64, 

is born under three obligations 872 

he only is born under three obligations 919 

— s may become Sanny&sis 652 

Ndgar. — i&e Adoption III - 970 

widow . — See Adoption IV. 1033, 1062, 1064, 1065 

— — s have a spiritual title to all things 138<i 

succession of learned s on failure of blood 

relations to the property of a — 136, 138 

See Srotriya. 

this succession of s not recognized by English 

Courts 138 

See Adoption III. 962, 998 ; VI. 1084, 1120, 1131, 1135c, 1142 

Bbethaen — a grant to united constitutes aHindii joint tenancy 76 

Beide-Gaptue£~«c 6 Capture 882 

discussed 376 

common amongst the wild tribes 282 

and low castes * 376 

institution of — existed among HindOs for a 

time among all classes 274 

came to be looked on with abhorrence by the 

Br&hmanical community in later times 275 

became peculiar to Vaisyas and Sddras ib» 

though in the Arsha form of marriage gift of bull 

or cow was still preserved t5« 

practice extending in Sub-Him&layan districts 282 

sales still not unusual in Gujar&t ib, 

dulka and 276 — 279 

amongst the Jews 2775 

— Germans t5. 

connexion with doe legitima and morgengahe,., 277, 278 

Roman co-ewp/i’o 277 

in China 278 

Stridhana had a pre-historic origin in the — ... 273 

goes to the mother or the brother... 275, 277 

father in the Huz&ra district.... 

Sl^sldulka; l^trldhana. 

rsee Bride-price 274 

47 
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Sattnaka. 5i 

BBOTHSRS-^re tbe coparceners specified by Mit. and May. ......72, 73 

■■ include more remote relations according to the 

opinions of the ^dstris 73, 74 

sons of the same concubine are ranked as full — 83, 383 

succession of 110, 341, 400, 428, 436, 453, 460, 

467, 531 

under Mit. full and half — rank equally in 

undivided families 1 76 

but in divided families full are preferred to 


in Bengal fall — take before half — in undi- 
vided families, and undivided or reunited half 
— take equally with separated full — ...Zd, 467 

when and nephews succeed simultaneously 75, 

108, 111 

' ' — exclude foster-daughter 454 

reunited half —— take equally with separated ^ 

full - 141 

reunited full — — exclude reunited half 142 

half acquire the right of inheritance by reunion 76 

succession of — of half-blood ...112, 352, 404, 435, 

455, 457, 458, 467 

according to Mit. and Tyav. May 112 

half postponed to full sister by Vyav. May. 458 

succession of, to full sister ....^. 465, 

separated'' postponed to father ... m. ............ , 454 

by birth take precedence of one previously adopted 935^r 

half postponed to full sister 112 

divided preferred to- first cousin’s widow... 455 

sistcr^s son 547 

succeBsion of to unmarried females 146, 601 

- to Stridhana of females mar- 
ried by approved rites 642, 644 

by blamed rites. ..621, 627 

t«lfA Sulka Stridhana 277, 279, 280, 327, 519<l 

snooession of half to Stridhana of married 

females 

succession of illegitimate to legitimate ... 383 

whether illegitimate and legitimate half 

form a united family oVk^om 

partition between 
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Bbothbiis — ^ may demand partition at any time «.•*•••• 659 

*■' take equal shares on partition ..,863, 778, 816 

and divide debts equally 362, 787 

elder — takes management with consent of 

others 2845, 609 

younger — not to precede the elder in marriage 914e 

elder enjoyed a superior position in ancient 

times 281c 

ancient authority of in disposing of sisters. .. 280 

a may interdict dealings with heritage by 

another to the prejudice of his right 293e 

initiatory and marriage expenses of unmarried 

— • a charge on joint estate 782c, 816, 820 

— — ’fl share is liable for sister’s marriage if her share 

is insufficient 782c 

elder takes right side of house by custom... 823 

■ . ■ western — ' ■■ ... ib, 

— ’s power to mortgage joint property 821 

widow of the last deceased takes the property 346 

See Adoptiori V. 1073, 1079, 1080, 1081; YII. 1189, 1194; 


Nephew; Primogeniture; Renunciation. 

Bbotr£S-in-la.w — succeeds to a widow 525 

* is preferred to the widow’s brother 627 

Brothek’s Daughters — ^arebandhus 497 


to be married at the expense of the family estate 822 


succession of — — — 

■ ■ take equally 

* preferred to brother’^s daughter’s son ' 497 

postponed to first cousin once removed ib, 

Bkother^s Daughter’s Grandson ib. 

Son — excluded and admitted in Bengal ik. 

Brother’s Grandson — ^ preferred to daughter’s grandson 480 

Brother’s Son — can be adopted..... 1037 

succession of 112 

— — B succeed capita 46p 

* s to an interest vested in his father 

before his death 109 

— - excluded by brothers ib, 

* — -a (unseparated) exclude widow 459a 

■ of the whole and half blood 456, 459 

of 
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Sbothia^s 8oir-~> 

See Adoption IV 1018, 1024, 1025, 1038 

Nephew. 

Bbotheb’s wife 481 

BuBDEN of FBOOF : — 


acquisition since partition to be proved bj party 


asserting it 688 

after partition lies on party questioning it, 

to show that particular parts of the property 
were not included.. 70dei 


separate acquisition to be proved by party assert 

ing it 728 

sons, seeking cancellation of sale by father, to 
prove that the charge was one they were not 
answerable for 748 


incumbrancers to show good reasons for holding 
eon’s property liable to pay off father’s debts 646a, 

749 

incumbrancer to scrutinize a transaction by widow 

. 101, 102y 


gross inequality of partition by father between 

sons to be proved by party asserting it 809 

■ . I..— of indivision on plaintiff when he has had separate 

possession of part for 16 years C95 

See Escheat 

Burgundian Law — compared with Hindd Law 88a 

Bubuda — See under Caste 


CACHARis—jSce Tribes 

Canon- Law— compared with Hindd Law 24 3n 

Cafeubb in Marriage 280/ 

once common 

still observed in form by some tribes 280, 423 

-- of the bridegroom amongst the Garoos 288n 

Oabmina — metrical form of early laws 

Caste— its influence on the descent of property 

was thought of much more than chastity in early 

times 

except Brdhmanas, all placed on the same ceremo 

nial level 

expression of will of .....555, 5^ 

law of subordinated to general Hindfl Law... 90 

decisions subject to the King’s courts 599» 
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CAStB^-qnestions excluded from the cognizance of ctyil coufts. 5Q6i 
— * inoidentaliy cognizable.., 699 

' expulsion from — oxtingnisbed share in pro- ^ 
perty by disabling for religious rites 687, 688, 690, 

752a 

but was not a ground for retraction 688, 690 

exclusion from a bar to adoption 950 

loss of is now not a disqualification warrant- 
ing the adoption of a substitute ? 907 

does not affect inheritance... 426, 575a, 668 

comparison of Roman Law as to heretics 67&a 

non-forfeiture of rights by loss of 690 

exclusion from not a cause of forfeiture in 

Khandesh 11736 

two degrees of loss of recognized by the Ytra- 


restoration to by means of penance 68a, 690 

Castes and Classes 661 — 662, 1213o 

Agarv61i 373 


Bants (Canara) 285n 

428 

A 

565 

394 

Bh&vin 6276 

Buruda 399 

Chftmbhftror Oh&mb&r 810 

Ch&rana - 394 

' 1067 

• •• 

Durgee Meer&see Soorti 4246 

Garali * 407 

Gtri 

Quojar Talabda 

Gos&vi..., 662, 566 


Jains... 167, 668, 901h, 928«, 1060e ; see Adoption III. 952, 

963 ; IV. 1038 
.. 667 

. V 668 


Jangams (Ling&yat priests) 
JAti 
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-GosAvl 562 

RUalpa Khumbatta 249, 257 

Khatri 

Kolambi ... 

Koli 

Koombh&rs 249, 257 

KunaW 356, 360, 416, 427, 602,^16, 532, 565, 844 

Ling&yat 359,416,509, 1079 

Lobar Sootar ... 

Lohdr Surati.... 

Maoheo Gudrya 

M4har 356, 371, 442 

M&U 379, 380, 526 

r. (Moghrelia) 650a 

M41ri 571 

M5nabh5(!l 570, 571 

Mar&th5 613, 526 

Mftrw&dt 377, 456, 462 

Mochi 257a 

Murali 442, 502, 522, 5276 

Naig£ 

* 1 ^ 

«••••• •••••• 991 

Parades! Satar 257a, 3786, 454, 542, 586, 811 

P4sh6rndaB * 553, 568 

^ Prabhu or Parbhu 521, 952c, 1029 

Puri 

•99t9999a99a«999«99«9999*«*99»»999999999999999«9999999999999999994 

Ramavat 574 

859 

76ld 

(Tailor) ..516, 1136 

Son&r ... 


Sut5r 

Tapodha:^ ............. 

Taulkiya Aadichya . 

Yaghree 

Y4iir&gi 


249n 

572, 578, 574, 575, 588 


( . * 
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Castbs and Cijlssbb-* faob 

Yandt 894 

Vlittt 411, 

Yati 

Yogi 

See Adoption, passim; Tribes. 

Custom 550ss 

Caste connexion — See Adoption III 950* 951, 956 

Caste pBorBETY— jurisdiction declined in suits relating to— ? 599 

Cause oi Action — usually exhausted by a suit 6295 

but not so in particular cases t5. 

comparison of the'Englisb, HindO, and Boman Law. ib, 

Celtic Law— compared with Hindu Law 82 

Gbrehonial — See Adoption Y 1072 

1073 

Ceremonial Services — son owes to his father, mother, 

and step-mother 

Ceremonies — questions on 11 

essential. See Adoption YI 1084, 1085 


no particular essential to complete adoption. 922 

no initiatory — for SMras except marriage 1064, 

1089 

vicarions celebration in the case of dddras and 


women 920 

joint performance of implies union of in- 
terests !r 8525 

separate performance of not conclusive of 

partition 689 

a stranger not to perform religious — 185 

See Adoption, passim. 

Sacra. 

OflALtKYA Dynasty 10, 17 

CniMBHiR OR Chambar Caste 810 

he Gains 724 

-(Juggler) 394 

Chara^as — (the Schools) 82, 38, 54 

the origin of intellectual life..... 32 

Charge on Land — sense of. 773, 774 

Cbarge— on inheritance 160sb 

enumeration of — 746, 747 

— created by decree and attachment of undivided 

share .....632, 707 — ^708 

a joint trade loan is a on joint family property 340 

for payment of debts of the deceased owner ... ••• 160 
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inberitance— * pigs 

non-liability of property in hands of bond fide 

purchaser 77}746a, 789& 

promises made by the father 161 

debts by father, contracted not for immoral or 

illegal purposes are though not incurred 

for benefit of family ... 76, 77, 162, 164, 168, 717, 

747, 788, 800, 813 

so are father’s directions as to charities 747« 

husband’s just debts are 315 

separate debts of deceased co-parcener are not 

charges on undivided property 76, 787, 790 

maintenance of those entitled thereto ranks as 

747 

as ex. gr. the maintenance of a widow 163 

and concubine and her children 164 

marriage expenses of unmarried brothers and sis- 
ters are .....781,816, 820 

what s may be on the manager’s share 763?t 

■ incurred by the manager when binding 749 

onforciblo against holder of part of the property. 791 

Charitable Uses — purposes beneficial to the public 200 

- — enumerated 207n 

moulded to modern needs 207w, 230« 

superstitious not disallowed 215d 

Charity-ies — common enumerated 206 

9 y pres doctrine admitted by Hindfi Law 230 

dying directions as to — must be fulfilled 747a 

See Alienation ; Dharma; Endowment; Gift; Will 226. 
Chastity — less regarded than caste in early times ... 424, 884w, 886» 

Chattel — See Son 931, 1075 

ChelI — ^ purchase of recognized in some cases 569 

not regarded as adoption ib* 

must be nomiuated by his guru and oonfiirined by 

mahants 656 

bound to maintain his guru in distress 793/ 

—’s succession to guru i 654 

succession of a among SrAvaks 566 

s joint succession of two *5. 

See Disciple. 

Chieeship — succession to eee Principality ; RAj. 

China — See Adoption 100, 899e 

Chinese Laws and Customs— compared with Hindi! 271/ 

163 H 
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CHmps Rights-— A llowances 452 

Ohbistiahs — native, not free to adhere to HindO law sinoe the 

passing of Indian Succession Act ^ 

CHtpl ceremony, to be performed in adoptive father’s family. 1060 
See Adoption IV. 1083. 

tonsure 10566,1060c 

Adoption 1063 ; ChOdd. 

Chundayand 422 

See Patnibhdg. 

Civil death— of a person results from his entering religions 

order 58 

■ — - from a woman’s being expelled from caste by 

Ghatasphota i6. 

but since Act XXI. of 1850, by loss of caste a 

person does not lose his civil rights 658 

Clothes in use— to be kept by those having use of them ...785, 831 

when indivisible, and when not 730, 734 

how divided 

Cochin — see Polyandry 284 

Cognates — see Bandhus; Bhinnagotra-Sapindas; Adoption, IV. 1067 

CoLLATEBALS — in partition take per 778 

subject to allowance for prior partial partition... ib. 


See Adoption III. 994 ; Bandhus. 

Collateral Succession — see Succession. 

Collusion by Oo-siiarer — see Fraud dllw 

Co-membership op Community— gives right to inherit 58 

CoMMENSALiTY — ccsser of is evidence of partition 689, 826 

in case of property presumed to be joint until 

contrary shown 720 

Commentators— Hindu 14a 


useotherSmritistosuppleraenttheone commented 56 

Commentaries — Sanskrit 17 

Common Property — classified.... 709 

Common Stock — see Property. 

Compensation — ^for land withdrawn from general partition 779 

* in case of partition of interests, without one 

in specie 778 

■ — — when one divided coparcener loses his share 

through the wrong of another 837 

Community— change of frees from the operation of the cus- 
tomary law of inheritance S 

' — ’s right of ownership still asserted 172# 
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Compound — is divisible under ordinary circumstances 832 

CONCEALMENT-*-Mtf Repartition. 

Concubinage— allowed amongst Gosdvis by custom 563 

• - in low castes not disgraceful 426 

Concubine — regarded as a d&si or slave 86, 384 

p6t-wife having first- husband alive is a 415 

remarried widow was regarded as a — - before 

Act XV. of 1856 413 

keeping a low-caste entails penance only ... 424 

. ■ can take bequests 377 


- entitled to maintenance... 80, 1(>4, 194,385, 461, 582, 

693, md 

investment may be made for her maintenance ... 415 

must be .provided with maintenance before she 

is deprived of property in her possession 756 

■ — of the late owner entitled to maintenance from 

heir 415 

See Saranjdm. 

sons of a — — are regarded as brothers of the 

whole blood inter se 83, 383 

See Illegitimate son. 

daughter of a entitled to a provision 164 

Conditions — in some cases not allowed 187d 

running with land 389 

■ — cannot be annexed to status of son or to mar- 

riage. 187^^, 1085 

subsequent void if repugnant 187 

- in cases of adoption 1 155 

See Gift, 186, 187, 441 ; Grant, 188; Adoption, VI, VIL 
Confirmation — of adoption by the sovereign deemed impor- 
tant 1011a 

Consanguinity — the foundation of the right of succession ... 62, 752 

duty of sacrifice annexed to i... 752a 

See Adoption, IV. 1036. 

Consent — See Assent; Adoption, IV. 1067 ; V. 1071, 1075, 1076 ; 

VI. 1121; VII. 1208; VIII, 1226, 1227 


CONSTITUTUM POSSESSOEIUM 218o 

Construction of Grants 397, 463 

See Interpretation 


Construction op Laws — See Interpretation. 
Contingency — See Gift, 217 ; Condition. 
Contingent Remainder— Remainder. 
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ConTRACT — HiudA law superseded by Statute 

— between Hindds and other classes 

law of defendant applicable to s 

— — s of the father pass to the heir 

■ - " of betrothal not to be specifically enforced 

for gain by giving in adoption illegal 

Cooking — separate evidence of partition 

CO-OWNEKSHIP 

CoPAECENEE — who are s 

who are not s 


PAGE 

7 
6 
%b, 
80 
, 1090 
1087 
852 
189 
73, 74 
436 


males only can be s 653 

*s possession is primd facie possession of all s 633c 

ship continues though some members separate ... 666 

difference between joint tenant and 601n 

purchaser of undivided share becomes tenant in 
common with other s 606 


Towers of Coparceners 607 

in case of urgent need may dispose of joint pro- 
perty 632, 821 

may dispose of undivided share for value but 

not by way of gift or devise 605, 631, 664 

consent of all s requisite to any gift (Panjdb)... 821cJ 

See Alienation ; Representation. 

in Bengal incapable of dealingwithhis share down 

to Deendiars case •••••• ••• • t • 624 

may redeem from moitgage and claim contri- 
bution 790 


separated s must contribute in case of share 

taken to satisfy a common liability 839 

not entitled to redeem his share alone 790 

undivided s may take separate interests ... 194 

and though divided may take jointly ib. 

a cannot by giving costly ornaments to his 

wife deprive the others of their share in his 

acquisitions 208, 294 

may resign his share for a trifie 659, 827, 838 

cannot be compelled to assent to an adoption by a 

widow... 864, 881, 904 

not generally entitled to an account from an- 
other 766» 

no ownership of any definite share is predicable 
of a particular while united 686 
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CoPAEcliNEH— notice of enhancement of rent by some — s held 

sufficient in Bengal 608n 

comparison of English Law ib, 

adult bound by the transactions of manager 

when he takes the benefit 617 

a cannot singly oust a family tenant or 

enhance rent 607 

in Bombay a person holding with the assent of 
one — regarded as if put in possession by him. 608» 
some — s only not allowed to take advantage 

of a condition of re-entry ib, 

Partition between Cojmrceners 816 — 829 

each — — *s whole property supposed to belong to 

common stock 708- 

a may demand partition at any time 666 

• s* prior agreements inter se bind in partition ...836, 838 

— — s in existence only entitled to a share on partition. 792 

a is not liable at partition to make up what he 

has expended in excess of his own share 766 

except in cases of dishonest waste 836 

a takes on partition what he has expended in 

excess of his own share of debts 362 

absence of some s does not bar partition, 6/6, 816 

after-born s share only their father’s share, 792 

frand does not disqualify a from receiving a 

share at partition 679, 680, 835 

but the fraudulent maybe made to restore 

property sought to be withheld 679, 680, 766, 

769, 836. 

purchaser of undivided share has to work out his 

right by partition 606 

Succession to Coparceners 66, 73, 141, 339 — 354 

a dying without issue his share goes to his 

undivided s 346 

Suits by and against Coparceners. 

all s must join as plaintiffs in a suit on a joint 

claim 616 

except when one sues in a representative capacity ib, 
a — cannot alone sue to set aside a charge 

created by another 608 

some only allowed to eject an intruder contrary to 
wish of another 608n 
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CoFAECssijiE-^ cannot recover his fractional share in joint 

property from stranger 607» 608 

a is liable after partition for shares of debts. 789 

— s are not generally entitled to account from mana- 
ger for transactions prior to demand 836 

payment to one of several s frees the tenant. 

— — s not answerable for separate debts 632 

unless incurred for family necessity... ib, 

Buits by and against Coparcener. 

*— — 8 who have colluded with a tenant to defraud a co- 

sharer may be sued by him in common with the 


tenant 611 

creditor of one may attach undivided pro- 
perty 706 

See Mortgage 821 

CopARCENEE Eeunited 58, 61, 63, 140, 342 

— — s of equal degree share equally 141 

succession to 141, 142 

See Family, Joint ; Interdiction 707c. 

Cosharer — See Coparcener. 

Property 1242 

Court of Wards — see Adoption III 955 

Courtyard — division of a refused 830 

Courts, HindO 239 

Courtesans — ornaments of exempted from seizure 886n 

— — — ranked as members of a business association ib. 

See Adoption III. 1016. 

Cousin — used in a general sense for collateral 483 

• united inherits in preference to the widow... 351 

first — 136 

See Adoption IV. 1024, 1035. 

second — excludes a third 477 

of five removes inherits 437 

distant if united preferred to widow and 

daughter-in-law *. 689 

husband’s excludes husband’s sister’s son 630, 531 

separated first postponed to united half- 

brother 352 

i '■ — — though separated is preferred to illegithnate son. 474 

(= nephew) sister-in-law. 483 

maternal aunt’s son postponed to samAnodaka ... 487 

succeeding to a female (SAdra) 646 
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-female — See Adoption IV 1034 

' first —*8 son an heir 4914 

Adoption IV. 1026. 

Cousin's Daughter's Son— iS'ee Adoption IV 1029 

Cousin's Son — ^preferred to sister’s sou ; 349 

See Brother’s Grandson. 

Cousin's Widow 485 

her succession 485, 48$ 

See Stridhana. 

Cousin’s Wife— Widow of Cousin. 

Coverture — See Husband ; Wife ; Females ; Stridhana ; Adop- 
tion V 1072 

Co-widow — See Adoption VII 1182 

Co-wife — son of — ^ as heir — see Adoption III 622 

Creditor— when bound to inquiry 101c?, 166, 169, 749 

when a minor’s interests are touched must 

prove good faith 749 

of the father must establish his claim 640e, 1241 

a joint cannot sue alone, but can give an 

effectual discharge 610c 


of an undivided coparcener may enforce partition 

625, 663, 706, 748, 790 


— ’s assent should be obtained by parcener on parti- 
tion to secure himself against further claims 788 

in partition enforced by — share of wife must 

be provided for 757 

— ’s fraudulent transactions may be rescinded by a 

coparcener 750 

See Adoption VIII. 1233 ; Debt ; Minor ; Partition. 

Custom ; Customary Law — 

Its Origin 697 

■ > regarded as based on lost Smyitis 551 

' the basis of Hindu Law* 1 

duty of conquerors to maintain — 2 

to be upheld by the king 553 

■ cannot be made by one family, 743 

but upheld when found ih* 

— — ascertained from practice and opinions of the 

more intelligent 869 


* On the recognition of custom as a source of law by the HindA 
authorities, see R. S. V. N. Mandlik’s Vyav. Mayukha, Introd* 
p. xliv. ss. 
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Custom; Customary Law — 

caste usage established by evidence and a vote of 
the caste.... 


TAGS 

9266 


new adopted by a caste 650 

imitative 426 

Its Nature {see below). 

supersedes the general law 1, 158 

modifies HindO Law 1, J 55 

subordinated to it 90, 376, 423, 424 

its flexibility illustrated 550 


its tendency to assimilate to the Sastra Law 9 

a particular may be embraced in a wider ... 201 

is capable of attaching and of being destroyed 157,741(i 
can be abandoned 4, 550 


force of illustrated by Mitramisra and Nila- 

kantha 550, bbln 


not to be controlled by private agreements 90 

must be respected by Courts 462 


under what conditions 508 


recognition of awarding particular side of 


house to particular son rests with Court 823 

depending on instances limited by them 159 

bad, immoral, or opposed to public interests uot 

allowed 159, 553 

Different kinds of 

caste approved by the ^dstras 387 

See Adoption V. 1067, 1072 

collection of by Borradaile and Steele 870 


— widow postponed to mother 157, 392, 404 

— preventing alienation of patrimony except 

under necessity 745d, 7505 


excluding from share of patrimony 752a 

excluding daughter 74i5d 

and widow (in Madras) ib, 

limiting liability for father’s debts 747, 748 

inheritance is regulated according to 550 


subordinated to general Hindfl Law... 90, 376, 

423, 424 


s of lower castes influenced by those of superior 
castes 426 


illegitimate sons of Gos&vis succeed by 565 

some Gos&vls marry by 563 
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Custom ^ Customary Law — 


PAQR 


local of male in preference to female in- 
heritance in Gujar&t..... 156 

enlarging widow’s power of disposal (Dekhan, 


• •••••••• •••*•••••••• ••• •••••• ••••«• •••••• •••••< 

in Gujaiit generally rejects adoption 1213 

admits fosterage but sparingly ib* 

allows marriage with maternal uncle’s daughter 

in the Dekhan 868 

of cousins in the South ih 

family binding 696, 697 

_ when texts uncertain 69 

governs intermarriages 160a 

held to govern the validity of an adoption. . 7416 

— niay make an estate inalienable 159 

binds the holder of a r&j 156, 167, 737 

instance of this 156a 


r6j regranted after 20 years governed by 
former law of succession 168 


when an estate is by family impartible the 


ordinary law is so far only superseded ih, 

family excluding partition 736, 7446 

pronounced a question of fact.* 

In case of Sacred property. 


governs' succession to temple emoluments, &c. 166, 177 
See below. 


Effect of its relation to the general law — see 

above 90, 166 

has the force of law 867, 868, 870n 

may preserve or alter the law of the family ...660, 651 

as a means of interpretation 660 

controls the received construction of texts ...1996, 869 
replaces the Veda, when the precept of the latter 

is not decisive 867, 869 

construction of documents showing family—... 7436 

governs marriage relations ..90, 166a 

and the parties, cere- 
monies, &o., in adoption ...1042,1060, 1067, 1126 


mjm'e Bhavdni Pershdd v. Musst Bhagana, Pr. Co. 23 Nov. 
1883. The family castom was of a patnibhftg, of exclusion of daugh- 
ters, and of limitation of a widow’s adoption to sons of near sapin^s 
of the husband. 
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governs devolution of sacred property 201 

mode of proof 223 

of a matha or religions commnnity governs suo- 

oession to its property 551, 563 

if not iiyurioas ; 553 


— governs the relations within a sect or class. 553, 570, 

697 

— of the particular institution makes its law in 

absence of evidence of the nature of the found- 


ation 557 

— of succession to gurus 568 

— regulating property in offerings 411 

— gives to widows a power of disposal over hus- 

band’s property subject or not to conditions ... 782d 

makes son liable for fomily debts 800 

See Eldership. 

family— —determines succession to principalities 

737—739 

may exclude females 156 

Contests as to 

proof of 

Court to take notice of general 870 

divergence of — from the ordinaiy law to be 

proved 156 

unless^already recognized t5. 

difficulty of this . See Adoption I029d 

■ refused recognition. See Adoption 1029 

the action of the Courts tends to extinguish spe- 
cial usages 927d 

See Adoption 1126, 1158, 1202, 1212. 

Ascetics ; Jains ; Khojas ; 6r&ddha ; Usage 922. 

Dint 572 

Daxva Marbiaoe 514, 517, 519 

Bahaqes — see Compensation 837 

Bamdupat— rule of when applicable 786/ 

— not abrogated by Act XXYIII. of 1865 ib. 

— to whom applicable 

See Interest. 

Bavsbl— iSSse Maiden 501 

BIka— SS fs Gift. 

AdopUon VI 1144 
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DAKOIN0 WoiC]SN-**a8BOoiation of — - not foreign to Hindil 

system 88691, 

adoption by — 1068 

See Courtesans 8859t. 

Adoption IIj 93391 ; III. 1016, 1016n, 1068. 

514, 617, 

II 922, 


Marriage 

Disi 38J 

connexion with — innocent according to N&rada •••... 88611 
See Concubine. 

Disi-PTJTEA— 5ee Illegitimate Son. 

DasnImah elects a successor 556 


Datta homa — See Adoption 934 ; VI. 1082, 1084, 1125, 1126 


Dattaka son — See Adopted Son. 

alone now recognized as substitute for a son 894 

See Adoption IV. ; V. 1071. 

Dattaka OHANDEiKA-^an authority in Western India 9, 23 

its weight as authority 11 

See Adoption 1078. 

Dattaka Kaxtstubha — See Adoption V 1076 

and separate List of Hindd Authorities. 

Dattaka MiMlMsi— an authority in Western India 9, 23 

its weight as authority 11 

See Adoption IVr 1070, 1072, 1074; VI. 11345 ; 

and separate List of Hindd Authorities. 

Dattbima— meaning of. 1078 

DAUGHTEBt— 


Her Status* 

her position generally inferior to widow’s accord- 
ing to Privy Council 106 

contra in Bombay 105, 106 

position of in undivided family is the same 

as that of sister. 051 

by marriage passes into husband’s family 129 

hence does not share father’s exclusion froin caste 130 
not named as representative of collateral line by 

Vyav. Maydkha.......... ^^0 

Her Relation to Father and hie Estate, 

inherits &om her father .................104, 270 

^0 claim to inherit inferior to adopted son’s......... 1068 
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DAuoHTSR^BUCcesfiion to her separated father’s property. 88, 104, 

341, 429ss, 456, 460, 466, 467, 502, 531, 591 

origin of the right of succession of — 105, 420 

it is still postponed to that of male collaterals in 

some castes 745d 

gradual recognition of — as heir 890 

’s portion 764d 

s of the same condition inherit equally 105, 443 

s cannot inherit in an undivided family 349, 350, 362, 438 

— inherits in a divided family .....104, 430 

■ excluded in some ITarvad&ri villages 430 

■ succeeds on failure of widow 269 

■ preferred as heir to a daughter-in-law... 128a, 433, 436 

— to step-mother 433 

■ — * to separated brother.... 435 

brothers exclude foster s 454 

■ excluded by brethren in some castes 746d, 792e 

is excluded by brother and nephew of deceased in 

undivided family «... 501a 

■ — s married preferred according to their indigencel45, 443 

B unmarried preferred to married. 104, 105, 145, 325, 

326, 442, 508 

reason of this 105 

— — s unendowed preferred to endowed 145, 325, 442, 443, 

508 


- unmarried in undivided family takes a quarter 

350 

*s excluded at first as unmarried succeed in pre- 
ference to their sister’s heirs (Bengal and 


Madras) 335c 

in Bengal a married having or likely to have 

a son succeeds 506 

childless widow excluded in Bengal 443 

her right not extinguished by her becoming such. t5. 

Bengal law compared with that of Bombay t5. 

barrenness of a — not a cause of exclusion ... 107 


- and illegitimate son of a Sfidra take equally... 105, 503 
unchaste — — does not succeed to her parents 


according to Macnaghten 154c 

step — inherits.. 536 

Estate taTcen by Daughter, 

in the Paiy&b generally transmits no right... ... ••• 430 
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Davghtbr — in the Panj&b usually excluded 430 

lands not given to s by the Rajpilts beyond 

a life- interest.. 316^ 

growth of father’s power to provide for out 

of tribal lands and to take her husband into 

the family «... 430 

■ takes limited interest in property inherited from 

father in Bengal 431 

iu Madras and Bengal her estate'^ assimilated to 

that of widow 151, 431 

Maithila law 832 

but in Bombay a — takes it as Stridhana ... 431, 432 

— — s take separately, excluding survivorship 106 

two or more —s divide 442 

this view is held by Yyav. Mayilkha 109 

in Madras s take as a class with survivorship 108 

takes in Bombay an absolute estate transmissi- 
ble to her own heirs... 106, 108, 309, 327, 481 

not a mere life-tenancy 106 

different view of the Privy Council 482 

-s are entitled to shares in a partition according to 

the Y iramitrodaya 803 

^’s share being one-fourth of a son’s 678 

— takes property on partition as Stridhana 270, 298 

— entitled to maintenance and residence 68 

and marriage expenses 438, 501a, 754, 822 

— of a deceased coparcener must be maintained... 232, 

248, 753d 


— of a reunited coparcener must be provided for 144, 438 

— of a predeceased son entitled to maintenance... ... 753 


and a marriage portion t5. 

— of a concubine entitled to a provision 164 

reasonable provision for must be made 

good by son 208, 350 

Relation to Mother cmd her Estate. 

— ’s succession to her mother 145, 151, 266, 810, 326, 

327, 502, 510 

— preferred to son in succession to mother............ 549 

- daughter’s son * 504 

daughter-in-law 482 


takes mother's property after payment of her 
debts 
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Daug5tee— nmnarried s share equally with sons Anv&. 

dheya and Fritidatta Stiidhana. 146, 268, 5X9d 

unmarried s alone succeed to Yautaka Str!- 

dhana 326,327,619ft 

has foil power over Stridhana devolved from 

her mother 803 

Succession to her, 

in Bengal on the death of property goes to 

her father’s heirs 431 

» she cannot alienate it to their detriment tft. 

devolution of property taken by s 332, 335c, 

336, 444, 446 

As to Adoption. 

> not to be adopted 873, 932, 933 

existence of no bar to adoption 978, 996, 1194 

See Adoption 943, 970, 1107, 1114; Sister’s Daughter; 
Sister; Brother. 

Dauohtea, iLLEGiTiMAie— cannot inherit 432 

whether — of a S^dra can inherit is a 

question tft. 

is entitled to maintenance and marriage ex- 

Dauohter’s Daughter— 

- s receive a trifle when there are daughters . 151 

— s receive a trifle in Anvadheya and Priti* 


datta Stridhana at division 146 

not an heir to a male 477 

her right admitted by B&lambhat(a 130c 

succession of to Stridhana 161 

>* " ■■■■' — next to daughter in succession to grand- 
mother 

Daughter’s Granbson — inherits to a woman 637 

■' — postponed to brother’s grandson 480 

Daughter’s Husband — See Adoption lY 1036 

Daughter’s Son — of an ascendant an heir in Bengal 493 

; — s take per capita 109, 446 

■ — precedes grandson’s widow 446 

» ' ' — — excluded by a great-grandson in the male 

line 390 


and illegitimate son of a Sfldra take equally 107 
inherits separate property of a united copar- 
cener 
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DAUOHiriBE’s Son — inherits to a separate gphastha 107» 153, <4£l3 

- — takes as full owner 445 

inherits to a married female 152 

- — — s preferred to son’s sons 511 

— excluded by a daughter 152, 438, 445 

when — — shares the inheritance 

with his aunt 483 

step inherits 536 

Sddras may adopt ■ 1037 

Ling4yats may adopt — ib. 

See Adoption 886 , 887, 942, 1029, 1030, 1035, 1066, 1067, 1171 
Daughtee-in-Law — may take gift or legacy from her father-in- 

law if not prejudicial to others’ rights 295 

succession of 481, 482, 528 

B41ambhatta and the Yiramitrodaya on ’s 

right to inherit 529 

■ preferred to mother-in-law as heir to her deceas- 

ed husband 408 

• to son’s daughter 528 

to first cousin’s widow * 482 

— - excludes distant cousins ib, 

■ is excluded by brother 432, 454, 482 

^ brother’s son 459, 482 

daughter 433, 482 

— ' daughter’s son 445 

■ entitled to maintenance ... 246, 247, 251, 756, 760d, 761 

’s claim on father-in-law as such denied 758o 

does — forfeit her right to maintenance by 
residing with her father P 757, 758 

■ — has a better claim than her father-in-law to adopt 

to her husband 372 

See Adoption III. 

' . has a better claim than her mother-in-law 405 

See Adoption m, 5 YII, 1171, 1180, 1183; Widow. . 

Dauhitba 87, 

Data — compared with inheritance 67, 67, 238, 600, 678, 711 

participation by birth is the typical form of — 238 

widow has independent power over 802 

DIta Apeatibandha— A pratibandl^ D&ya. 

DatabhIga — See DdyavibbAga. 

DIyIba 185 

Datavibhaga-- defined ••• 57 
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DItavibhIga — ^includes rules for the division of an estate ...... 57 

— — ■ ' of Jimdta V&hana, see separate List of Hindd. 

Authorities. 

Deap; Deafness — disqualifies for inheritance 153> 576 

See Adoption 111, 950. 

Disqualification 576. 

Death — See Civil Death ; Presumption. 

Debt— 


Joint Family^ 8. 

- contracted by the manager bond fide presumed 

to be for the common benefit 749 

and binding on other members 750 

- a first charge on joint estate 751 

- incurred by a member under pressure of distress 

is binding on all 632, 750 

family s to be discharged (but this not 

indispensable) before partition 787 

■s of a joinb business must be paid before profits 

are distributed ib» 

•s how distributed on partition 786sb 

when 8 are distributed creditors* assent 

should be obtained 788 

Separate^ 

personal of a deceased member not a charge 

on the joint estate 161 

and even though for family, if no necessity ib. 

Father'* 8 and Grandfather^ s — 

son bound to pay father’s and grand-father’s 

s 80, 161, 164, 166, 586, 609, 642, 7465, 747, 1240 

not during their life 648ss, 799 

the Hindfi Law insists strongly on payment of 

father’s 618 

son’s liability according to Y&jSavalkya and the 

Mit&kshar& 123 9ss 

obligation to pay father’s — s a part of the in- 
heritance 163, 167, 169 

estate taken by son is assets for paying father’s 

s 606n 

obligation to pay father’s s depends on their 

nature 77, 164, 193 

son liable to pay independently of assets P 1183 

liability to pay father’s s limited to those 

incurred for the family P 747, 748 
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Debt— J oin/ Family* s. 

impartible estate liable to pay father’s — s •«...* 163c 
ancestral estate in the hands of a son liable for 

father’s s 81, 167, 194, 643 

translation of this into power of the father to 

encumber in his life 614 

a son must pay father’s s even in his life? 618, 626 

hence a sale of family property to pay these 

binds son 622 

liability to pay father’s s after his death and 

in his life distinct 7466 

son’s liability to pay father’s s incurred be- 
fore partition 7896 

son liable by custom for all — s properly 

incurred for family 800 

father’s s not prodigally contracted may be 

charged on the inheritance 166, 169, 193 

comparison of English Law 620c 

several sons liable according to their shares 788c, 1241 
separated sons not liable for father’s ——s ... 166, 789 
property not hypothecated to pay father’s — —s 

77, 161, 194, 7466 

community of obligation amongst successors not 
recognized by HindA Law except in joint family 611 

unsecured s not a charge on the estate 193, 194, 746 

son not directly responsible for unsecured s 164 

except after father’s death 164, 625 

securities created by father unless profligate bind 

sons ;••• 77, 164,614 

responsibility of son according to Hindd Law 

arises only at his majority 620, 625, 1240 

minor bound to discharge on attaining ma jority . 1241 

decree-holder for father’s s preferred .to one 

for owner’s s 


Son’s 

father not to pay son’s — 

must pay ‘.s necessarily incurred by sons 

living with him 

Smband’s — 

widow bound to discharge husband’s 
not if barred by limitation 


s 


586 

800 

102 

»6i 


166 H 
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Dxbt— 




Coparcener*6 

undirided property not answerablo for separate 

’s 76. 161, 787, 790 

of a member to the common estate set off though 

barred by limitation 751 

apportionment of — s amongst sons and succes- 
sors 611. 768 

Annexed to Estate taken. 

obligation to pay — s dependent on taking pro- 
perty 80/. 160 

■ ■ ■■■-■« is limited by Bombay Act VII. of 1866, 

80/, 166, 748, 787 

income liable to pay s if property descends as 

hereditary 161, 167 

brother answerable for brother’s s only to 

extent of assets 725& 


See Adoption VII, 1162, 1177, 1183, 1184, 1186, 1186; 
Charge ; Coparcener ; Decree 628 ; Dfi.ya ; Family Par- 
tition 786 ; Obligation. 

Dxbtob — one of several joint s may represent all in paying, 

but not in resisting payment 610r 

- — agriculturist under Native Governments 786 

Dicisions op Courts — weight to be given to 871 

Dboreb— may award arrears and future payments 262, 757a 

■ awarding separate interests destroys joint estate 688, 

684, 842 

comparison of English Law 684c^ 

right to partition under lost by non- execution 663^ 

effect suspended by appeal 606c, 694 

for partition of land paying revenue to be exe- 
cuted by the Collector ?94 

for maintenance a charge on estate 767a 

against a member of joint family as affecting 

other members 619ss, 6266 

against representative member on a joint debt 

may be executed against the family property... 616 
law as laid down in N. W. Provinces 617 


in 

against manager only, binds only his share ...... 636 

against a father a charge on property 748 

not to be satisfied out of his 

share at his death? 628 

Judicial Committee’s decision ccnUra 169, 628 
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B«ORaB«— effect of the execution of a — for father’s debts 

against ancestral property 

against a widow for arrears as a charge ; only 
her estate passes 

against the widow ; when it binds the reversioner. 96a 
Adoption YIII. 

Dedication— understood in grants to Brdhmanas 138a 

to religious uses 180 

i'O religion inalienable under most^systems of law 

186», 65? 

iili® first exception to inalienability of patrimony 

192c, 197 

- - connected with the growth of individual owner- 


ship over wastes 197 a 

— — to an idol creates a trust 160 

^ , . 657 

Deduction— in partition in favour of eldest son 806, 807 

— disallowed 806 

See Partition ; Distribution. 

Deed— of partition not essential to partition.....*...,., ...... ...681a, 848 

constitutes separation 841 

required by some castes 681a 


inoperative as not acted on (Madras)... 

See Registration. 

of adoption not necessary — See Adoption VI. 1087, 


1119, 1122 

Defect— of son warranting adoption— see Adoption III 908 

•— — — of organ — see Disqualification 676 

Defendant— law of — when it prevails 6, 6, 7 

Dbobees— of affinity obstructing marriage 937, 1027 

prohibited extend to great-grandson of one given 

in adoption 937a 

under the Canon Law 243 


See Adoption II. 937, 938 j IV. 1022, 1027, 1062»; VII. 1163, 

1166; VIII. 

Deubgation— by husband.— sec Adoption UI. 957, 958, 1069, 

1070 ; VI. 1120 


Demandant — partition ooflnued to the 666 

Debange3Ibnt— presumed from prodigal alienations 207, 

See Lunatic ; Adoption III, 

Dssai, Desaigibi— see Vatan ; Allowances 452 

Descendant— what — — s forma united fiunily 613 
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’S take the iuheritanoe by repr66e]i6a< 


DiscENDANT—which - 

tion 65 

such 8 extend to third generation 662 

rights on partition between the ancestor and his 

first three — r-s 770, 771 

first three s of a separated person take per 

stirpes 78 

— — s of an absentee may claim down to the seventh 

degree 677 

Descent — law of is not regarded as inherent in land 744A 

law of is determined by personal status .. 4, 7445 

or by family custom 4^ 156> 735 

Zamind&ri or Yatan aliened or divided is freed 

from special rule of — 7445 

comparison of English law ib. 

See Devolution ; Yatan. 

Db6gat Yatan— see Yatan. 

Devasthan — does not revert 741c2 

See Dedication 174c ; Grant ; Endowment, Beligious. 

Devise — is on the same footing as a gift tn^er vivos 293 

merely for “Dharma*^ ineflectnal 229 

executory (remote) not recognized by Hindfi 

Law 97, 179, 184 

not to be regulated by English Law 98a 

to several sons with cross remainders is good 

under Hindfi Law ih. 

• of in&m village to widows against son 806 

alienating ancestral property void against a son 

unseparated 813d 

to a persona designata as adopted son effectuated 1228 

of land once inoperative in England without 

assent of heir 219a 

See Adoption YI. 1108 ; YIII. 1228, 1229 ; Bequest ; WiU 806, 813 

Devolution— course of cannot be altered by private 

agreement 4, 156a, 177, 585 

' ■■■'- prescribed by law 178, 184a, 685 


■ - of i&girs and other public grants governed by the 

intent of sovereign ; 179 

See Yatan. 

Dsarma— the rule of law 240 

what it comprises 82 

a devise merely to — ineffectual 
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DH/kBifX — engagements against ruler's do not give a 

right to enforcement 188 

See Devise. 

Dhaeaca-Pain!— alone inherits 88 

who is a — id, 

Dhaema-Potba 891c, 1160, 1218 

Dhabma^astbas 81 

their divisions 82 

- ofU^anas T 36 

: of Safikha 40 

of Manu and YSjSavalkya 48,45 

Alvalfi.yana 51 

Dhabmasindhu — an authority in Western India 10 

— — — ’s weight as authority 11 

——— compiled by Kasinfttha 25 

DhabmasOtba— 32 

Gautama 84 

Yasishtha id, 

materials of which s are constructed ......... 36 

•— — — B existed in the time of Patanjali 88 

four of them composed in the South of India ; the 

fifth probably in the North 89 

Dikfbadab6ana 108, 266n, 656 

indication of a principle to be followed 74 

of 667a 

Jangama {6. 

Triordha... 568 

48, 49 

Dining APART— a sign of partition 689 

but not conclusive of partition id. 

Disciple— natural son may become 559 

ceremonies at the nomination of — — 558 

succession of to Guru .....499, 554 

who deserts his Guru forfeits succession * 572 

takes equally with a united Gurubh&6 556 

succeeds to a Gos&vl 555 

's disciple inherits 562 

succession of female — to a GosAvi 561 

See Fellow-Disciple 562 

Disease, Incurable— sufferers from — disqualified to inherit. 154 
Disinheritance— by father of son by birth or adoption for 

adequate reasons....*. 585 
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PAGB 

adopted only as of begotten son «,««.. 1152, 1173 

son disinherited may be restored 585 

no — by will ..........587, 1113i 

comparison of Roman and Athenian Laws 585a 

See Adoption III. 946; VII. 1178. 

I^ISOBJBDXSKCE-— simple — does not disable the wife from in* 

heriting 429 

Disposition — ^ power of — limited by Hindd Law 196, 885 

See Adoption VI. 1107, 1114 ; VII. 1171 ; Family ; Father ; 

Gift, Maintenance. 

pisquALiFiCATiON^persons disqualided to inherit 153, 575ss 

arising from : — 

insanity ......................158, 576, 580 

subsequent insanity no — 580 

incurable blindness ib. 

but only congenital 155 

lameness 576, 578 

leprosy of a virulent type .....154, 561, 579 

deafness and dumbness 153, 579, 580 

enmity to father 588 

addiction to vice 586 


adultery and incontinence 588 

by loss of caste cured by penance 58a 

loss of caste now no —— 1545, 426, 575, 658, 907 

son of disqualided father may take his father’s 
place down to the partition of the inherit- 
ance 585, 908 


disqualified father replaced only by begotten son 

(or Kshetraja), 577 

not by one born or adopted after succession or 

partition 577, 580, 590, 752, 792, 950, 1191d 

simple disobedience of wife no 429 

under the MitftkBhar& and the Mayfikha barrenness 

in a daughter no 506 

to inherit from defect arising after inheritance or 

partition does not cause forfeiture 448 

as €99. gr, in case of lunacy 580 

the rule of exclusion qualified by custom 155, 752a 

for inheritance to be scrutinized by Courts 586 

for sharing under customary law 752a 

to inherit excludes from a share on partition. »•••« 579 
and from right to dennand partiUon •rMM ib. 


c 





PAGE 

DisqvALmoATlON— disqualified father not entitled to a share on 

partition 670, 822 

disqualified persons entitled to maintenance 248, 

761d, 752 

wife of a disqualified person may adopt 908, 948 

by custom, not by the 64stra 580, 681a 

See Adoption III 946, 949, 950 

Distbess — warrants alienation of common property by copar* 

cener 682, 799 

in husband may deal with wife’s Stridhana 

92, 274, 297, 810n, 818 

season of justifies gift of a son — see Adop- 
tion y 1074 

See Coparcener 821 ; Debt, 032, 760. 

Disteibution — capricious or inhumane — of property not al- 
lowed 208, 209 

• of property naturally indivisible to be equitable.. 784 

of property amongst the Jews 808n 

unequal when valid 771, 772, 811 

subject to control by the Courts 809 

. not to be effected by will P 772a, 818 

— allowed by custom 772c 

has regard to property as it actually subsists ... 763 

'■■■— by division of proceeds 694 

of liabilities 746, 791 

In specie when takes place 770 

is equal on a partition of ancestral property 

between an ancestor and his descendants to 

three generations tS. 

on a partition between brothers 778 

on a partition between reunited coparceners ...*•• 783 

on a partition between collaterals — is per 

sivpes 778 

partial — on a former occasion how taken into 

account 698, 778 

— — of rents and profits is not conclusive of partition. 786 

of debts 786, 787, 788 

by marshalling in favour of creditor in posession 

778 


See Division ; Partition. 

Division — none between husband and wife ......91, 142 

■ - — cannot be partial 661, 699, 788 

except by consent.* 
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Division— of a religions fund or dedication by turns of office 

and emoluments 785n 

patrimonial lands not divisible according to the 

Smyitis ; see Property, Sacred 732n 

«'■ may be made of upfi.dhyapa:^ by custom 78 5n 

not completed creates no separate interests 686 

unequal when good 811, 839 

of rents and profits a permissible partition ...694, 786 

of income for convenience does not amount to a 

separation 694 

■» " of the profits of a Yatand&ri village 786 

agreement to make a — - does not sever interests 684 

will Courts ever refuse to decree a P 676 

See Family; Partition; Separation. 

Division or Proceeds — a mode of joint enjoyment 693 

of partition 694 

Divorce — ^ by Ghatasphota 588 

by Soda chiti 592 

at husband’s will 424, 425 

by agreement in some castes 423 

seldom occurs 425 

— allowed amongst the lower classes 423 

not in the higher ones ib. 

■ - — ■ disentitles a woman to maintenance 593fl 

Documents — see Adoption III 955 

Donatio Mortis Causa — recognized by Hindfi Law ...219, 747a 

Dorir — see under Castes 589 

Dos LEGITIM A 319 

Dower (English law) 319, 396 

■ capable of release not of alienation 302a 

See Palla 

Deaupadi — ^ legend of 281 

Dravida country — see Adoption II 973,974 

Duhitra-Suta 84 

Dumb, Dumbness— congenital — disqualifies for inheritance 153. 

155 

'■■■■" of the son bom does not justify adoption ... ... 908 

See Adoption III, 950 ; Disqualification 679. 

Duplas — see Tribes 289 

Duty— of a Hindfi depends on his personal law * 7 

indispensable ; discharge of — a ground for 

alianation by single coparcener 7506 
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Dvaita Nm^AYA — ^is a work by Sankara..#.; 20 

necessary to explain some parts of the MayOkha. ib, 

DVTAMTJSHYiYANA 896, 897, 914 

of the original type not now recognized 897 

in what sense now recognized ib, 

nob unusual in the Southern Districts of Bombay 898 

status of the son of 899 

celebrates the SrAddhas of both fathers, but 

his son those of the grandfatl^^r by adoption 


form in adopting a — 1184 

— *s right of inheritance 1208, 1209 

— not to be set up in a suit on ordinary adoption . 1222 

See Adoption lY, 1041, 1044, 1066; V. 1078 ; VII. 1209 ; VIII, 

1222 

Dwelling — see House. 

Eabnings — are at the disposal of the woman according to 

JtmAta VAhana 801 

of a woman belong to her husband 292 

■ — by prostitution belong to husband ... 616 

See Stridhana. 

Bast India Company’s power to legislate 1 

Eating — separate — — evidence of partition 862sa 

Eccentbicity — implying injustice ascribed to derangement 196 

Egypt lOOn 

EjECTMENTr-by wife against her husband 802a 

Eldee Bkanch — succession of by custom 743, 744 

Elder ; Eldership — advantage allowed to by custom 784 

gives precedence 728 

and preference for office 745 

precedence allowed by some family laws to son of 

elder wife 

gives title to the right or western side of family 

bouse in partition .* * 

■ gives a preference as to custody of family 

idols ‘ 

supremacy annexed to — connected with the 

sacra 728 

the — brother has precedence in sacrifices and 

marriage 

still of consequence 7S6at 

transition from — to single succession ......... 728 


166 a 



mmx. 


m% 


* . PAGE 

Eu>ar; Eedehship— the mode of ^tablishing «— a eouroe of 

dispates in India and Europe 736a 

See Brother ; Manager; Precedence; Primogeniture; B&j. 

EMANOiPATioiir — under Boman Law son injured by adoption 

^ claimed— 

Bmigeant B Em — descendants of — . 73 

See Absentee. 

Emigeation — does i^t alter the law of inheritance 3 

Endowment — creation of s 201 

interest of the State in religious s 216 

gift for religious by coparcener approved ... 664 

no restriction on creation of religious — by 

grant 185/^ 

religious not allowed to cover a private per- 
petuity 668 

consent of whole family may annul a private 

religious 817 

charitable s are inalienable 175, 201, 557, 785w, 818 

and irresumable 202 

■— ..-s never revert 741d 


— — B frequently confined to a single family 202 

property given to a purohit is in the nature of 

an 

— * usually impartible 202 

but divisible by custom 730o 

See Vyitti. 

■ may be temporarily pledged for necessary pur- 
poses 557 

succession to an — determined by custom ... 201 

holder of an cannot impose rules on succes- 
sors 202 

or alter succession 78, 56M 

succession to religious is per formam doni* 201a 

See Alienation 785w ; Ascetics 555c? ; Trust ; Trustee. 

Enemy of his Eathee— defined 5S3, 584 

— is especially one from whom religious benefits 

are not obtainable 585, 587, 752a 

is disqualified from inheriting and sharing in 

partition 154, 584, 679, 752 

ENGAGBHENTs-*Hindfi Law enforces 8 

English LAW---op©ration of — — in a presidency town 3 





English Law— < 5ompapison of — - with Hindft Law 60, 79, 

88a, 96, 97, 98, 162, 182, 186d, 189,192c, 213, 214, 

215(^, 216, 217, 218, 264w, 260, 284, 297, 298, 

302a, 319a, 346, 356, 359, 377, 585rf, 690, 601a, 

607c, 610c, 613, 620c, 627, 629o 633, 648, 649, 

670n, 671e, 675, 684cf, 688, 695, 696, 697, 705c, * 

717, 726, 734, 735(i, 7446, 773, 77671, 779, 794, 

806a, 841, 846 


Equity— aids HindO Law 8 

■ — - decides when Smpitis conflict ! 11 

rules of decide questions of partition 832 


See Adoption ; HindO Law ; Interpretation ; Jurisdiction ; 
Partition. 

Error — see Acquiescence; Adoption VIII. 1229; Ignorance 


1228, 1229; Misrepresentation. 

Escheat— State takes by on failure of heirs proved 139 

and with incumbrances 72271 

Estate— one cannot create a new form of ,*17Sf, 198 

— - solely not allowed by HindO Law 217 

not to be in abeyance 178 

deferred in enjoyment 1169 

right of father and son are equal in ancestral™ '74 
mortgaged property until recovered continues to 

be a joint 684 

family once inalienable, divisible only for use 731c2 

connexion with this of the right of pre-emption. . ib, 

how the family became alienable ib, 

and partible...... ib, 

ancestral — in the hands of sons liable for 

father’s debts 81, 163, 169 

may be incumbered by any coparcener in an 

emergency 821 

separate liable for debts in the hands of the 

heir 716 


See Adoption VI. 1107, 1109, 1110, 1111, 1113, 1114; 

VII. 1188, 1195} VIII. 1?31; Alienation; 
Debts ; Descent ; Devolution ; Father ; Grant 
7216; Property; Stridhana; Vatan. 
Estoppel— fed by subsequently acquired interest a doubtful 


principle under Hindfl Law ....i 190rf 

in case of adoption 1097 bs, 1223 


where adoption has been admitted by conduct 1223, 
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not arise from denial of adoption 12S5 

against reversioner who concurred in an aliena- 
tion by a widow 778a 

- — against a mortgagee who has sold i. 790 

See Acquiescence ; Adoption IV. 1065 ; VI, 1097 ; VIII. 1223, 

1224 

Ethics— relation of to Hindd Law 8 

E CNUCHS — entitled to maintenance only 7 5Sce 

E^^dbnce — of caste custom. — See Custom. 

of family custom by declaration. See Custom, Fa- 
mily 156a 

Of Partition^ not peculiar 681 

conduct and oral testimony are 681, 688 

is a question of intention 681, 682, 691a 

signs according to the Hindd Law 687 bb 

circumstantial suflScient to prove parti- 
tion 690, 691a 

of separation is on a matter of fact 690 


separate possession of portions of the property, 
once joint, raises a presumption of separation.. 692 
false statements made for the common benefit 


are not of partition 693 

exclusive possession for thirty years affords con- 
clusive of partition 696 

separation for fifty years was pronounced 690d 

taking profits in certain defined shares is not 

conclusive 693, 694 

living and dining apart is not conclusive — 689 
separate performance of religious rites is not 

conclusive — ih- 

proof of instrument by single witness by assent . 223 
admissions not to be used by strangers 189c 


burden of proof in case of separate acquisition 


disputed 

— - — — of adoption 

decree on a contested adoption is not v?hen 

there is a change of parties 1234 

Adoption VI. 1091; 1139, 1142; VIII. 1221, 1234; 
Burden of Proof ; Presumption ; Stranger. 

Exclusion — from caste 1066 

from caste extends to sons bom after but not to 
those bom before the expulsion 180, 585 
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Exclusion*— sons born after expulsion from caste take the out- 
cast father’s place 535 

daughters are not excluded with their father ih, 

• from inheritance and partition on account of vice. 762a 

under customary law {h. 

for twelve years extinguishes the right ♦ 686 

persons excluded from shares are entitled to 

maintenance 248, 679, 761, 762, 776 

See Disqualification ; Limitation ; Possession 704a 

Execution— against one coparcener affects only his share 66 S/ 

liability of the son’s share in against the 

father discussed 618ss 

a ** reversioner’s” contingent right cannot be sold 
in — 96 


Sec Debt ; Decree ; Sale. 

Executoii— under Act Y. of 1881 225, 226a 

• may pay a barred debt 613 

in mofussil may sue without probate 226 

s are the representatives of the testator 162 


«-’s legal position discussed 225 

takes a qualified ^^universitas” in personal estate 

(English Law] 213 

takes subject to survivorship 226 

Executoky Devise— 5*^ Devise 97 

Expectant Heirs— not to be prejudiced by widow 322 

Expectant Interest— probably not saleable t..l90e, 26M 

Expenditure ; Expenses — of united family defrayed out of the 

family estate 822 

authority of the wife as to household 92a 

of a coparcener. — 5'ee Partition 835 

previous inequalities of — not taken into 

account in case of partition .*763, 836 

unless fraudulent 836 

marriage of children to be provided • for on 

partition 764(i, 781 

■' — of a daughter of .deceased member 

must be provided for 501a 


♦ It is twelve years from the time when the party becomes aware 
of the exclusion; but till then there can hardly be exclusion. Tim 
condition makes the purchase of property almost as hazardous as if 
there was no limitation. 
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BxPENDrnrRE ; Bxpiksiib— funeral — of father a charge on 


the common property 747tt 

See Assent 6036. 

Bxpebssioks*— operative — for adoption 1086 

Expulsion — ^ from caste — see Exclusion. 

Extba Shake — see Distribution (unequal) ; Partition. 

** Factum valet*’ — discussed 212, 241, 809, 911, 912 

■ doctrine rejected by MitAksharA 909a 

Faderpiuh 280a 

Familia 165a 

Family arrangement — gi?en effect to 681, 699 

Family custom — how proved 4, 156a 

See Custom. 

Family Dwelling— divisible ? 785 

belonged to eldest son under old English 

law 806a 

but by custom to the youngest 734^ 

Family, HindO — the cherished institution of the HindOs 237 

father’s duty to provide for 648 

no transaction approved which tends to indigence 

of 638 

Adoptive 1083, 1145 


J)lvided — See Adoption III ...,970, 1003, 1004? 

succession in , 77 88, 104 — 114, 133 — 

136, 356—498 


See Inheritance ; Partition. 

Joint or United ■ ■ ■ ■ - - 

normal state of a HindO is one of union 601 

described 651 


how constituted 


599 


is of two kinds, undivided or reunited 651 

characteristics of — 602 

Hindh regarded as continuous 600 

extends to great-grandson in existence 664, 655 

in a presumption of all property being 

joint 7245, 729a 

son cannot demand a declaration of his right to 

speciffed undivided share «... 1236 

not a partnership 598a 

usually represented by a manager 609 

compared with joint tenants undor English Law. 60la 
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HiNDtf— principle of the — and gotra adopted 

by the Sddras to govern adoption 1035 

Sddra’s illegitimate sons may irtfer so form a 

and probably also with legitimate half-brothers, ib, 

may be formed by prostitutes (Madras) P 601 

dancing girls cannot form a (Bombay)... 601o 

how regarded as to mutual responsibilities. 765, 

973, 1003, 1004 

reciprocal rights and obligations 601 

members jointly liable for common debts 611 

powers of a member of a 607, 7605 

rights of coparceners in 608 

gift to — is joint property 663 

acquisitions of members accede to joint estate ... 764 

including manager’s gains 768a 

where one member has disappeared the rest may 

deal with common property in good faith 607 

transactions of — — - require unanimity ac- 
cording to older authorities 603, 604, 607 

view of the Viramitrodaya 603e 

alienation of undivided share now allowed. See 

Coparcener 604, 607c 

origin of this 605 

rights of a grantee from one member subject to 

rights of coparceners 700 

suits by 607, 608 

when a carries on trade all members 

must join as plaintiffs in a suit 615 

suit by one member followed by common suit ... 604 

suits against — 617, 618 

where there is effectual representation, all may be 
bound, though not immediately made parties. 616 
liability of sons for father’s acts and suits put on 

the ground of representation 616, 617, 620 

where interests are common one’ member of a — 

— - sometimes taken to represent all in a suit. 616 

contra «.... 642^ 

infants held liable though manager had had no 

right to defend in their name 615 

sale or incumbrance by a single member valid in 
case of urgeht need •.#.^.7605, 821 
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Family, HxNBtr-— graotee from one member may enforce partition. 705 

a decree against the father may be executed 


against the family property 616, 617 

inheritance in a 65, 839 

separation of a 666, 796 


See Adoption passim ; Alienation ; Coparcener ; 

Debt 750; Expenditure 822; Illegitimate Son; 
Liability ; Manager ; Presumption ; Property ; 
Sacra. 

Family Betmited, described 655, 656 

- formed only by those who were before united ... 656 

Family Necessity — cases showing what is a 6095 

a ground for alienation by any coparcener ...7506, 821 

Famine — a reason for giving away a son 1075 

See Adoption. 

FaEIKHAT 

or deed of release in case of partition 


See Partition. 

Father — once supreme over family estate 713 

growth of restraints on his authority ib. 


in case of — *s incapacity his son takes his place 639, 

668c 

has uncontrolled power before birth or adoption of 


a son 642/ 

son given equal rights with in grandfather’s 

estate come to the father 713 

gradual development of this right ib, 

hence a right of interdiction 194 

owner of ancestral estate in same sense as 
sons 640 


as manager is by Hindfi Law in the same position 

as any other manager {see below) 639 

’s relation to son as joint owner and sole manager 1168f 

and representative 616, 708 

may deal with share of infant but not of adult son P 620 
’s power in distributing ancestral and self -acquir- 
ed property. 770—772, 798, 804ss, 813 

may alien or incumber ancestral estate in certain 

cases 169, 170, 193, 639, 641, 749 

effect of decrees against as regards the sons 

620, 707, 708 
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FATHBK--aooording to the law of Bombay — cannot aUenate 

patrimony without the consent of his sons 631, 

648a, 812. 

- shown by their attestations 638a 

cannot alien son’s inchoate shares (Bengal) P 313, 314, 

619, 621 


• may dispose of ancestral estate on failure of sons 

or separation from them 77 

rulings of the courts extend his powers 169, 638, 641, 

749 

especially in 

1 165 

- making excessive alienation presumed deranged. 206 
•’s limited power over property a general rule of 

jurisprudence 770c 

-’s power of distributing at pleasure recognized by 

contrary to Mitd.kshar& ib. 


’s power of distribution amongst sons 772c, 804ss, 813 
cannot make a gift or bequest to one son to the 
prejudice of others, or of a grandson 208, 209, 771, 

808, 809 

except of self-acquired property 208, 211, 772, 804 

may dispose of self-acquired property 772, 804, 812, 

835 

is free to deal with his own share 169 

subject perhaps to subsistence of family 193, 194, 

758, 1242 

• may make religious gifts within moderate limits. 206 
gift by — ^ to adopted son not affected by subse* 


quent birth of sons 1229 

^ cannot wholly disinherit a descendant 813 


except for adequate reasons. 585, 687, 812, 

906 

As Mcmager 609, 618ss, 639, 7466 

the care of the family especially incumbent 

on—— 

is naturally manager of the joint &mily estate... 609 
as manager can be superseded for incapacity by 


his son (^9 

■ ■ - — in same position as mother 747 

presumption in favour of his transactions.. .... 637 , 688 

167 A 
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FAXHER^-allowed disposal in ways opposed to good manege- 

ment 641 

™ not liable to pay his son’s debts 686 

unless incurred for indispensable duty 632 

— — ’s transactions plainly detrimental whether 

binding on the family estate 638 

may burden inheritance with debts not prodigally 

contracted 169, 193, 

purchaser or incumbrancer from bound to 

Inquiry 169, 

son bound to pay debts of — 80, 164, 642 

son in Bracton’s time bound to pay ’s debts 

out of inheritance in England 165 

his contracts and obligations pass to the heir ... 80 

his promises morally binding 206 

and sacred 747a, 1239—1242 

as also his donations to charities 747a 

instruments made under distracting influence 

Toid by Hindd Law * 194^, 643 

son suing to upset *— ’s transactions bound to 

prove his non-liability 640, 641 

suit against does not affect sons not joined. 642 

liability of the son’s share in execution against 

the — disoussed.h 170, 618ss, 631, 707 

decree against the alone will not ordinarily 

bind his sons as to ancestral property 168, 642 

but will where decree is against — as repre- 
sentative 708 


where held not to represent in&nt sons 708a 

effect of a sale in execution of the interest of the 

in ancestral property 168, 616, 617e, 642 

separated from brethren is the origin of a new 

line of succession 77, 1189* 

— inherits 110, 341, 364, 399, 453, 464 

^lien succeeds to his daughter... 145, 326, 601, 

614, 617 

separated preferred to brother separated 464 

prkerred to mother as heir by the MayOkha 110, 448 
or ascendant may separate from his descendants 
atony time 


* for becomes, at this place, read become* 
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Fathbb*— cannot* it seema* separate sons mier se against tbeir 

will 665ss 

cannot make an unfair partition 798, 805 

— may reserve a double share of self-acquired pro- 

perty 800 

or alienate it at his pleasure 772 

held answerable in partition for personal debts... 642 

in Punjab a — *s division revisable at his death 666 
when — is entitled to maintenance 263, 650, 793, 1167 

bound to support indigent son 793 

See Adoption IV. 1024, 1063, 1066 ; V. passim ; Charges ; 
Debts; Decree 167, 748 ; Liability; Patria-Potestas ; Pro- 
perty ; Securities ; Suits. 

Fathke’s Bkothee’s Daughtee’s Son— -sm Adoption IV. ...... 1062e 

Faih£e’8 Mateenal Aunt’s Sons — are Bandhus 133, 488 

Fathee’s Mateenal Uncle — ^ is a Bandhu «... 489c 

Fathee’s Mateenal Uncle’s Sons— are Bandhus 133, 488 

Fathee’s Pateenal Aunt’s Sons — ^ are Bandhus...... ih, ih, 

• 

Fathbe’s Second Cousin — is postponed to paternal aunt in a 

divided family P 484 

Fathee’s Sister’s Son — ^ is a Bandhu 492 

Father-in-law— see Adoption III. 946, 953, 987, lOOlss. 

Fee — gratuity of a woman 151 

goes to her husband ih. 

See Sulka ; Stridhana. 

Fellow-student— when inherits 137, 342, 481, 600, 574 

— — ’s disciple 

Fellow-disciple— inherits 

— — of a Guru, inherits 663 

Female Gentileshif... 284ss 

not necessarily indicated by the use of a ** ma* 

tronymic” 422d 

traces of — in the law of succession ... 287, 422 

sister’s son heir to uncle among original tribes... 888a 
in Malab&r 


w. 


Female- 


KhAsyas. 

Koohes . 

N&yars 

iuTravancore 

position of — d in early times 270, 281, 288, 8048s, 

877SS, 882, m 
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regarded as dbi^tals in some tribes 421 

under tutelage and generally dependent. 253e, 281c, 298 

— ’b oonsequent inoapaoities 2649t 

regarded as necessarily dependent by the Teutonic 

laws and in Ohina 271f 

gradual recognition of the capacity of— s to 

hold property - 267, 27dsB 

favoured by B41ambhatta — eee Adoption V 1071 

-^s may succeed to some priestly emoluments 

appointing substitutes... 411 

— s may become dos&vis 661, 566 

Yair4gts ^ 

-s may be excluded by family custom from 
inheritance 

«s not excluded from succession to in&m property.. 431 

-s could inherit hook land in England 88ci 

-8 in the PunjAb do not transmit inheritance ...... 176 

-s cannot form a joint family 383 

- cannot generally transfer her right as wife, widow, 

or mother.... 254r^, 

possible exception 

a gift to — s may be accompanied with power 

to alien 312/, 

so as to a devise 

comparison of the English Law 

-B generally incapable of inheriting in Bengal and 

Madras, unless named by special texts 126 

so in Benares P ib» 

so in Eastern and Southern India 127 

but not in Western India where the MitAksharA 

prevails 

-’s incapacity still recognized in SiAlkot 270c 

* cannot be a Kamam (Madras) 343 

-s cannot become SannyAsis 553 

married s are subject to husband’s guar- 
dianship 541 

failing him and his &mily to that of their parents 

and their kinsmen ih. 

what s are Gotraja Sapi^ji^s 131 

a license to — to use ornaments not a gift of 

them 186 

•s can succeed to a vatan 3407^ 
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their succession regarded as inheritance.... 654a 

s have inchoate rights of participation which 

become effective when separation takes place. . 653 
their rights distinguished from those of males ... 655 

— s’ share in partition 678 

their right arises on a partition either voluntary 

or enforced 6775 

— — s cannot claim partition though entitled to shares. 677 
a grandmother in Bengal may sue to sever her 

share along with dividing parceners’ 677c 

widow of a coparcener in Bengal may sue to sever 

her share 678 

others are entitled to maintenance only 752 

heirs to- s 145sS| 501ss 

unmarried s 145 


married s leaving issue 146 — 162 

no issue 152 — 153 

remote succession to s governed by same 

rules as to a male 8245 

descent through s in Malabar 656d 

connexion for succession limited to a single 

in same line 498 


involving several links not 

admitted ... 

See Adoption ; Daughter ; Gotra ; Maintenance ; Manager ; 
Mother ; Partition ; Priest j Sister ; Strldhana ; Succes- 


sion ; Widow ; Wife ; Woman. 

Feudal System— succession under — compared with 

that to a principality in India 736c 

See Inheritance ; Bdj ; Vatan. 

Fictions — ^become law by adoption..... 882fi 

Findee— see Treasure Trove.. 833 

First Cousin— ace Cousin 138 


First Cousin’s Widow — succeeds in competition with * her 

daughter-in-law 

Fobfsiturb op Rights— refusal to adopt not a ground for —392, 

906, 1217 


... ■ incurred by widow remarrying... 110 , 427, 430, 468, 690 
„ , ^ not by unohastity subsequent to succession ... 89, 691 

subsequent insanity does not cause — ~ 580 

. of inheritance by a Guru through fornication' ... 670 
See Adoption Vni, 1218 5 Maintenance ; Unchastity; Widow. 
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jewels uiider English ••!••• 186(1, 

' to persons unborn cjannot take effect 179, 182 

reasonable — from parent to be respected ...208, 811 

not subject to partition 7786 

resumable if improperly made 1241 

as a contract 190 

essentials of i6. 

transfer of possession generally necessary . 191, 221, 441 

not perhaps amongst near relatives 191, 1218 

void unless completed by delivery ...179, 207, 686, 695 

as against subsequent transferee 441 

— * of inalienable property void 1242 

cannot, according to the MitAksharft law, be made 
of an undivided share... 221c, 603, 605, 632, 664, 671c 

except for pious purposes (see below) 664 

nor of ancestral immoveable property P 477, 731d 

unless attested by sons 638a 

as assenting 

of whole estate subject to provision for wife 192 

limited to self-acquired property minus subsist- 
ence fund of family 759, 1242 

— and sale of child forbidden by Apastamba 876d 

of girl to be expressly in marriage 1088 

religious — -s in India and Europe compared 192, 

206, 207 

nature of to religious uses 19, 197, 200 

moderate religious may be made by a father 206 

religious inalienable and irrevocable 197 

' " ■ in Krisbnarpana 99| 191 

every — is accompanied under Hindd Law by a 

tacit condition of revocation 187 

or defeasance 187, 441 

not cancelled under present law 441 

conditional — is invalid according to Virami- 

ti*odaya * 186 

so also tmder the MitAksharA 

but not necessarily according to N&rada id, 

contingent — inoperative save as a promise 217 
condition precedent may invalidate a — 187i 217, 

1085 

subsequent invalid if repugnant to law. 187 
limiti^ion to male descendants only is bad 182 



OifT-*Talid thongh donor retain life-interest 

cannot be made snbjeot to fantastic directions and 


limitations 196, 721& 

may be accompanied by a tmst .*.189, 203 bs, 441 

trust now enforced 441 

comparison of the Boman Law 441, 817e 

by Alienation 407, 60^ 

whether valid against coparceners^ 192 

religious — not to be used for other purposes. 817 

to child, wife, or concubine binding.... 194 

to one son upheld against another 811 


unequal to a son not generally allowed 208, 209, 

807, 811 

of moderate amount to a separated son allowed 793, 807 
by father to adopted son not affected by birth of 


begotten son 1229 

to illegitimate son valid 583 

to a daughter.... 208 

valid if provision is made for 

widow’s maintenance 414 

of affectionate kindred to wife 92 


to a wife by her husband not invalidated by joint 


interest of sons 207 

to wife of heritable interest 812/ 

See Female. 


of whole property to wife (excluding sons) void... 834 
See Alienation ; Father, 
as a token of affection — see Pritidatta. 
at the bridal altar (or nuptial fire)— -seff Adhjrag- 
nika. 


at marriage — see Yautaka. 

for maintenance, is a kind of stridhana 268 

by a son 301a 


a sum of money given in lieu of maintenance is 

stridhana.... 810 

from the brother, a kind of stridhana 268, 370, 371 

is valid, if not fraudulent. 293, 296 


• f]x>m the father, a kind of stridhana ......268, 870, 371 

-s from kinsmen 81W 

• from the mother, a kind of stridhana.. ....268, 370, 371 

• from a son, a kind of stridhana ..i.fiTOf 371’ 

• in the bridal procession— Adhyivfthanika. 


168 H 





finperseGision— jSiee Ajdblvedanika. 

Bubseqaent — See Anrftdheya. 

See Adoption II. 922, 923» ; Y» passim ; VI. 1083, 1086, 1087, 
1119, 1126 ; , VlII. 1229 ; Endowment ; Father ; Orna- 
ments ; Present, 544 ; Stridhana. 


Gialsi Hakks — see Hakks 

Giel — not adoptable, see Adoption lY 1068 

Givbe in Adoption — see Adoption II ; V 910 

Gondb — S 66 Tribes 281 

Good Faith — ^ protects an alienee from the widow or mother as 

manager 611 

See Alienation ; Creditor; Debts, 749 ; Father ; Manager ; 
Minor; Widow. 

GobatI — ceremonies at initiation of —s 558 

position of s in the community 653 

dOdras and women may become 653, 934fi 

— — — s are either Puri, Glri, or Bh&rathi 565 

— — s K&nphat& 662 

— — — s are not Sannydsis 552 

difference between Sanny&sis and s 653 

some s engage in trade i6. 

Bh&rathi sect of s marry 560 

married s are eligible to mahantship 

— — s marry in some other cases 553, 560 

Gharb&ri s 664, 565 

concubinage allowed by custom of s 553 

— s for what actions out-casted 558 

adoptions by s 933, 934 

mode in which s get their chel&s 934 

relation between and his disciple differs 

from true adoption ih, 

- — (male) heirs to a 656, 564 

natural sons of may become disciples and 


not the offspring of an adulterous connexion ... ib. 
(female) heirs to a — 555 


See Adoption II. 921 ; III. 952; VII. 1212; Ascetics; 
YsirAgis 574. 

GosAvi^ri = a female GosAvi 


OoTEA— -sense of— among lower castes 


1055 
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GoTRA-^imifcation of — — relations by the Stidras 1036 * 

a woman by marriage enters her hnsband’s — 129, 131 
identity or difference of — as affecting adoption 

105680 

See Adoption IV. 1020, 1024; Gotraja. 

Gotbaja — according to Smriti Chandrik^ means sprang from 

the family iSOo 

according to Vyav. Maydkha means born in the 
family 181 

Gotbaja Samanodakas 133 

See Sam/lnodakas. 

Gotraja Sapijsjpas— who are included in the term. 114—132, 463ss, 

637 

table of 1236 

enumeration of given by Vijn&ne4vara 

not exhaustive 118, 119, 123 

meaning of according to the Mitfi.kshara 129 

— .Vyav. Mayftkha... 181 

division of 116 

Sam&nagotra the same as — 129 

distinguished from Bhinnagotra Sapindas 531 

what females are — 131 

order of 116, 117, 468s8, 479 

— inherit, according to their nearness to the de- 
ceased 114 

succession of 473ss, 48 

collateral succession of — stops with 

grandson of the ascendant in Madras 124 

in Bengal with great-grandson of the ascendant . ih. 

Government — see Adoption III 956^ 1009 — 101 1 

Grand- Atjnt, patebnal — entitled to maintenance 354 

Gband-dau&hter — is a Bandhu 49? 

cannot inherit in an undivided famdy ib, 

• ■ may inherit in a divided family * {6* 

’s succession to a female * 509 

is heir to her grandmother 151, 509 

Grakd-dauohtbb’s son .. 

See Bandhu ; Sapinda. 

Grandchildren — ^ not entitled to maintenance 758e 

entitled according to Mit^kshard 758c, 124j^ 

Grandfather— is a gotraja 114 

may separate from his descendants at any lame. 667 
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Gaandfathir— - grazidacHi bound to pay debts of — 60, 1640 

, when snooeedsw 116, 461, 473 

See Adoption Y. 1073, 1081 ; YU. 1183 ; Debts ; Grandson. 

fisAHDVATHEB’s (patbbnal) Bbothbbs— are gotrajas 117 

Gbandfatheb’s (patebnal) Bbothbb’b SoNS—are gotrajas. ih. 

when inherit 479,480 

Gbandmoiheb (patebkal)— cannot demand partiuon 677 

but may in Bengal (see Females.) 677c 

but on partition is entitled to a share 780, 824o 

- ' when succeeds 113, 461, 473 

■ ■■■ has a special place assigned to her 113 

special ground for her succession according to 

Smfiti Chandrik& ISOo 

* preferred to step-mother 471 

Gbanb-nephew— ace Adoption lY 1029 

Gbanjd-niece (uatebi^al) — takes with the same power of aliena- 
tion as a daughter or sister 499 

Grandson — entitled to maintenance P 758c, 1242 

cannot control grandfather’s alienation with his 

father’s consent 803 

— 's'right of inheritance 68, 78, 339, 389 

■ - may, separate by agreement 669 

- ■ " ■■*8 right to partition with grandfather not directly 

recognized 800, 801 

it arises only after his father’s death,**^ 668, 801 

— s take a share equal together to their father’s 659 

» takes his father’s place on the exclusion of the 

father 90^ 

* takes mother’s share by representation when 

mother dies between death of her father and 

actual partition Ill 

* not to be defrauded by grandfather’s gift to a 

son 809 

— of the maternal uncle of the mother may inherit. 499 

a sister 

See Adoption II. 905, 917 ; III 943, 944, 946 

BY ADOPTION— succession of in undivided fhmily. 71, 

651 

succession of *— in divided family 81, 389 


^ See Mit4kshar4, Chap. 1. Sec. Y. para. 3 note: YjaTahtra 
Chap lY. See. if. para. 2. 
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Grahpson, xixiaiTiMi.TS--gnoceB8i(m of «— of a 6ttdv$k 7f 

legitimate sou of illegitimate son takes half-share 

of his father among dCidras $2, 390 

Geavd-TJnolb— see Grandfather’s (paternal) Brothers. 

Gband-Unclb’s Gkandson— is a Gotraja Sapinda 481 

Gsikd-Uncls’s bon . — eee Grandfather’s (paternal) Brother’s 

Sons. 

GBAKT*^-<}onBtraed so as to be efifectnal 183 

the words aal4d aMd” in a — how construed 184a 

* to be preserved for designated purpose 184 

a village taken by to one is self -acquired 

property 721, 725» 

religious — favoured by Hindd Law 21da 

cannot be alienated 

a — « may be impartible 744 

- by the sovereign may make an estate impartiblelSO, 200 

- treated as separate property disposable by grantee 806 
a condition against alienation is generally void... 188 
the extent of estate conferred by a — in 

Bombay 721ft 

tenure of to support an office 744 

- not divisible to prejudice of service 742 

- cannot be resumed 197, 398 

- not voidable by the executive 722 

" binds grantee to its terms ift. 

he cannot enclose pasture-lands appendant to 

village holdings tft. 

not liable to debts of holder after his death 739 

except in case of confiscation ift« 

grantee’s mortgage upheld against an escheat ... 722 

holder of a jfigir or saraiy&m can make a for 

his own life 721ii 

succession to governed by its nature 742 

ftrotriyam is descendible to grantee’s sons- only 

-s public devolve according to special terms pre- 
scribed 

distinguished from private. 180 

to a man, his children, and grandchildren confers 

an absolate estate.. 463, 

to united brethren constitutes a joint tenaney...7fi, 709 
by a father to his illegitimate son for his mainten- 
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• • 

in fayonr of persons not in eiistenoe fails with tHe 

estates dependent on it 182 

to mistress — Saranj&m 7625 

See Adoption VIII. 1233; Brothers; Endowment; In&m; 
Interpretation; ^rotriyam. 

Gkakteb — adopting should obtain consent of grantor 1208 

See Adoption VII.; Grant. 


117, 473 

may separate from his descendants at will 657 

Adoption III 

Gbeat-geandmotheb 117, 119, 473 

■ entitled to inherit according to Mit&kshar& 127 

Gbbat-geandso N. 

— ' ' ' ' ■ s through different sons are Gotraja Sapindas ... 481 

position of in a partition 672 

when he inherits 63, 65, 78, 140 

— — ■ in the male line precedes a daughter’s son... 390 

— of the fifth ancestor succeeds before his father’s 

*’s son 487 

Geeat-gbandson by ADOPTiON—Buccession of 71, 651 

Great-gbandson’s son n is not entitled to any share 672>i 

Great-great-geandson ) does not take share 654 

but succeeds as a Gotraja Sapinda... 655 

Greek custom— as to exposure of infants 213c 

Greeks— '/S ee Adoption VI 1082 

Giohastha Avibhakta 58 

ViBHAKTA 58 

Guardian— till eight years of age the mother is — 438 

under Maithila law mother preferred to father 

as 355 

adoptive mother preferred as to adopted son. 1231 

so in case of a widow 371 

natural father is not — while adopted parents 

live 673n 

a near relative has the best right to ship of 

a minor 401 

a paternal relation preferred 438, 673s 

•———ship of female sought by husband, she denying 

the marriage 541 

— ^ ■ — — over a female is vested after marriage in the 

husband, his sons, and his sapindas ....322, 541 

nature of this ship 232 
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Guardian — ^ husband’s family being extinct^ parents and their 

kinsmen are the s of a woman 233, 641 

on failure of both the king is — 641 

a person cannot be appointed or administra- 
tor against his will 672^ 

— — ad litem may be appointed when there is no 

administrator ih, 

an officer of the Court may be appointed ih. 

■ ■ — may demand partition for the minor 674 

— sell to maintain a suit for the minor’s benefit 672c 

alienation by an unauthorized — 368 

See Adoption VII. 1174, 1179; VIII. 1231 ; Age ; Female 641 ; 
Minor. 

GfipHAJA 893 

Gujar — see Caste 476 

Gujarat — peculiarities of the law in 11 

See Adoption II., VII ; Custom ; Father ; Mother ; Sister ; Widow, 

Gueav A— interest of a in the temple land is alienable 785 

See Castes and Classes. 

Guru - position of in a temple or matha 664, 666 

relation of and his disciple somewhat re- 
sembles adoption 933 

. bound to maintain his chelS. in distress 793/ 

I succeeds* to a Vair&gi by custom 674 

disciple 600 

I ' — nominates a chela as successor 666 

succession of disciples to 664, 668 

succession to limited to one disciple 499 

Guru Bahii^ia 671 

GurubhaO — is heir to a Vair&g! 674 

See Fellow-disciple. 

Guru’s Fellow Disciple 663 

Guru-iSishyas 670 

Hakks '• 389 

are immoveable property 772d 

Halp-blood— see Brother. 

Halp-brothbr — see Brother. 

Halp-brother’s son — is a sapinda according to Vyav. May IlJ 

■ " succeeds to his aunt 

Adoption IV. 1024. 

Halp-sister— is a got raja sapinda 470 

may be included in “ bhAgini” 
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pre^md to step^mothor 470 

uncle’s widow 

doctrine of Yir. Chint&mani and Yjav. Mayd- 
kha i3. 

HaiK-^meaning of under English Law and Hindd Law 

compared 648 

See D4ya. 

■ — expectant — ReTer8ioner..i 96 bs 

• presumptive, cannot sue for declaration of his 

391 

See Female. 

0ttMiDRI , 9 

Hbrs DITART Offices — now regulated by enactments 745 

» how divided 784 

must not leave the family of the office holder 745 

See Yatan. 


Nbcessabius 

Heritable Eight— of the widow discussed 90 

See Birth ; Inheritance ; Widow. 

Heritage— rests on positive law 8 

■ — under Hindd Law implies ownership 452 

woman’s ranked as Strldhana 145 

See D4ya ; Heir ; Inheritance ; Stridbana. 

HindO Lav — operation of Iss 

application of authorized by the legis- 

1 

by equity 7,8 

Gondict of laws of different communities 5 

when law of defendant prevails 5, 6, 7 

its connexion with religion and ethics 8 

religious element preponderates in — 289 

scope of ancient — purely religious •••••• 55>t 

rather persontd than provincial 8 

sources of — of a sacred character *9, 1069 

based on the Smptis 54 sb 

authorities on — — 9 

conflict between — — books ILi 

criticism of — necessary 8, 9 

often turned into verse 55ii 

basis of 1 

•tends toconfcurmity with writtmi - 9 



INDEX. 184f 

Hypothecation— S ee Alienation; Coparcener; Debt; Father; 

Mortgage; Widow. 

Idiot — disqualified for inheritance 153, 576, 579 

when his idiotcy is congenital 155 

not disqualified for taking by conveyance 823 

Disqualification. 

Idol — ideal personality of recognised... ...1855, 20l 

endowments of 201 

property dedicated to an — : 160, 785 

property subject to trust for partible 742 

custom as to distribution of s 830 

family — s generally remain with the eldest 784e 


refusal to give up an for worship a cause of action ... id. 

See Charity ; Eldership ; Endowment ; Perpetuity ; Pro- 
perty, Sacred. 

Ignorance— deprives acquiescence or consent of usual effect... 1227 
inducing mistake in partition a ground for suit. . 702e 


loKORANTiA Lkgis Non Exccsat — discussed 1226s8 

Ilutam 421c, 422 

See Son-in-law. 


Illegal directions and teems— void— sec Adoption, III., VI., 

YII ; Grant ; Partition ; Will. 

Illbgitiicact— is a disqualification to inherit among higher 


castes, but not among Sodras 64, 72, 81, 140 

See Illegitimate Son. 

Illegitimate Brahmai^a — ^ takes only what his father gives to 

him 474 

Illegitimate Brothers — see Brothers. 

Illegitimate Children 682, 583 

Illegitimate Daughter — see Daughter, Illegitimate. 

Illegitimate Grandson — see Grandson, Illegitimate. 

Ilegitimatb Great-Grandson —succession of — — of a 

Sfidra * 72 

Illegitimate Son— 

— — s of a European not a joint family 4 

— — — —s of higher castes cannot claim inheritance 154, 582 

superseded by adopted son.. 1188 

— excluded from succession to a rAj 168 


excluded from succession under Lombard law 825, 380« 

once favoured by English law 3776 

of higher castes can claim maintenance only 82, 194, 

263, 388, 582, 683, 
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Illegitimate SoN--of higher castes can claim maintenance, bht 

not as a charge on the*property 263 

of a brother awarded maintenance 582a 

in higher castes a father may make a grant to 

• 263, 379, 583 

irrevocable by after-born legitimate son. 583 


Of ^udras, 

- inherits 72, 81, 82, 389, 415, 447 

- inherits collaterally by custom 83 

position of — when recognized by his fa- 
ther Bti, 415 

- supposed to take equally with legitimates 383 

this questioned * ib. 

- inherits half a share if legitimates living 81, 381 

- takes precedence of legitimate son’s daughter 880 

- assigned equal share with daughter 503 

- takes the whole estate on failure of daughter’s 

sons 72, 381 

a ^Adra’s right to disinherit limited 385 

•B joint inter se 383, 651 

-s may form a united family with legitimate half- 
brothers 84, 383 

- is entitled to half a share on partition 780 

- to a full share at his father’s choice 381, 775 

but not greater than a legitimate son’s share ... 381 


See Son. 

Image— sM Idol. 

Imitation — of higher by lower castes 426 

- of nature — see Adoption III. 947 ; IV 1032 

Immorality — of debt of father as affecting son’s liability 619ss, 641 

son required to prove ... 623, 64 2d 

Impabtibilitv — not identical with inalienability 159, 398 

principle excluding division on death applies to 

division by alienation 159 

■■■ , no ground for succession as to separate estate ... 740 

jSee Alienation 

Impartible Property— see Property, Impartible. 

Impediments to Succession— Disqualification. 

Implements — see Tools and Implements. 

Impotence— disqualifies for inheritanoe 153, 576, 579, 587 

as affecting capacity to adopt — see Adoption III. 950 ; 
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iMPRoviDEfiJC*— of father 624(5 

See Debt 194, 711 ; Interdiction* 

In Exthbmis— A doption III 949, 950 

Inalienability — see Alienation ; Estate ; Impartibility ; Ownership. 

180 

■■ ranks generally as ordinary ancestral property. 397 

is self-acquired property of individual grantee. 721, 

724«, 7256 


resumed and rebestowed held separate property 724a 

- ' is generally partible 397,829 

re-imposition of land-tax does not change estate. 724a 

lield subject to ordinary rules of succession 841 

inheritance and partition of an determined 

by the grant * 7376 

settlement of on wife to exclusion of son P 806 

See Escheat ; Grant 806 ; Interpretation. 

Inamdar — may have different rights under the same grant 397 

subject to rights previously created 398 

*s relation to tenants 897 

Incest — became revolting in Yedic times 2816 

child by has no right of inheritance 582a 

theoretical a bar to adoption 1032 

See Adoption IV. 1035. 

Incontinence— annuls, right to maintenance except of the wife 

and the mother 592, 593 

a ground of disinheritance in case of a widow. 590, 591 

but not for retraction 591 

of widow not a cause of forfeiture in Bengal ...... 257 

effect of on the succession of mother 591 

of daughter $6. 

comparison of the English Law 

See Family ; Unchastity 591. 

Inconvenience — of division in specie at partition considered. ..676, 

. 830,832 


Increase — of share effected by death of coparcener during ^ 

pendency of suit for partition. 683 


• " » - 

— before partition * .. 683(f 

after partition 682, 

Incumbrance— -see Alienation 162; Debt; Estate; Father; 

Mortgage ; Trust 188 ; Trustee 555. 

Incurable Disease — is a disqualification to inherit 154, 576 


persons aflfiicted with must be maintained 578 



1350 


INdBX. 


?A&8 

Inbiobncb — revives the claims of father and son to subsistence 

after partition 793 

' of family to be guarded against in alienation . 648a, 

759n, 1242 

See Alienation ; Maintenance 793. 

Indivisible Pbopbrty—sm Property, Indivisible. 

Infants — exposure of in Greece and Borne 2l3c 

See Age ; Guardian ; Minor. 

Infirmity — in body or mind disqualifies a person to inherit. 153, 


154 

Inheritance — definition of 57 

customary law of may be changed 3 

law of not affected by emigration ib, 

■ determined by the law of the defendant 5 

■ — as a source of property 60 

■ above individual will 69, 177, 178 

course of devolution not alterable by pnvate 

agreement 177 

direction of a line of descent unknown to the law, 

inoperative ib. 

» — ' once regarded as impartible and inalienable 271 

» ' ■ — and partition as viewed by Hindfi lawyers 599 

distinguished from partition 60 

historical development of the law of ib» 

special rules of — — 155ss 

■ — in tail male not known to Hindfi Law 61 


law of in what sense regulated by funeral 


oblations 



heir takes estate as a universitas 


162 


under Hindfi Law heir continues the person 
and family with which he has been identified 59, 67n 
under the Boman Law... ib. 


according to Vyav. May. is an inseparable ag- 
gregate of rights and obligations 162, 165a 

the rules of under Mit&kshaiA come into 


operation only as to separate estate 457 

not postponed by pregnancy 1011 

right to not extinguished by separation 367 

sub-divisions of the law of 58, 59 

obstructed and unobstructed 63, 599, 711 

right of succession arises as in partition on the 
death of propositus 68 




FAOE 

Bers of ibe deceased; when they inherit... 73 
no property of male to pass from family while 
a member survives 520 

— by females — see Custom; Daughter; Mother; 

Sister ; Stridhana ; Widow. 

— collateral — see Adoption 11. 988 ; VII. 
disqualifications for — — enumerated. 576, 684, 586# 


587 

See Disqualification. 

son previously adopted by one becoming dis- 
qualified to be provided for 1202 

in cases of inalienability 313, 819a 

— to Bh&gd&ri and Narvad^ri lands governed by 

Hindfi law and custom 745 

in Gajar&t males preferred to females 431 

burdens on IfiOss 

^ through females 656<l 

See Female Gentileship. 

debts not prodigally contracted 19S 

to Females. 

sister preferred to husband’s sister 328 

son by first husband preferred to second hus- 
band’s family 328,829 

special .doctrine of Vyav. Mayhkha 3299 

to Ascetics— see Ascetic ; Preceptor. 


See Adoption III, 941, 947, 960, 993, 1011 ; VI. 1089, 1108 ; 

VII. 1161, 1194, 1209 ; Brahmdch&ri ; Brother ; Descent ; 
Devolution ; Emigration 3 ; Naishthika ; Succession. 

Initiation 

■ of a Jangama 667 

— in relation to adoption 1145a, 12070 

to be provided for out of joint property. 754d, 782c, 

821 

1 S 00 Marriage 1061 

Insane, Insanity — does not necessarily prevent marriage 908 

of the son bom with respect to. adoption i6. 

disqualifies for inheriting .....163, 676, 679, 680 

and for share in partition 679 

but does not cause forfeiture 680 

See Adoption III. 946, 948, 949, 958; V. 1077 ; Disqualifi* 
cation 676, 680. 
lN 8 NNSiBLE-* 0 e 0 Adoption III. 


948 , 



iNSTHUMBifTs— ^xeoofced under disturbing influences void by 

^ Hindfllaw 64!, 

See Adoption ; Deed 680 ; Documents 1 142 ; Grant ; Inter- 
pretation ; Registration ; Will. 

tNTBLLiOBNCB-*-«eff Adoption III 948, 949 

Intention— unequivocal, of partition constitutes partition ... 841,856 
Interdiction— son*s right of — — against waste. 194^, 689, 714n, 810 

- by adopted son * 1109 

- — ■ by coparcener against sale by another allowed in 

Madras? * 707c 

Inter B8T— compound not disapproved by.Hindfl law 746a 

utmost recoverable = the principal (d&m- 

dupat) ib. 

rule of damdupat applies to some mortgages 786/ 

1 when the defendant is a 

Hindfl 786 


may be turned into principal by a new account... 746a 


— vested — see Adoption III 1006 

Interpretation — ^principles of — • 6, 11, 2655, 774 

to be consistent with texts 

— — of texts 1995, 

governed by custom 869 


every text must be given effect to if possible 125 

when different objects are included in a class by 
different Smyitis the class is to embrace all ... 269/ 
of texts influenced by philosophical systems. 8, 125, 

2655 


rules of 14a 

etymological preferred to technical 148 

equitable approved 831 

according to the reason of the law 767 

** Dikpradar4ana” or extension of a rule to analo- 
gous cases 108, 540, 866 

strained analogies to be avoided 1995 

contradictions in Hindd Law books how settled. 11a 
discrepancies in sacred writings must be recon- 
ciled 8615, 880c 


inference by reasoning to be preferred to the as- 
sumption of a plurality of revelations 8616 

of a special rule when a general one exists 880c 

Smritis are construed by reference to the one 
taken as a subject of commentary 269/ 



Inteb^retation— where a particular purpose is assigned as a 

ground for a permission this implies a prohibi- 
tion where the purpose is already attained 905« 

a prohibition resting on essentials is indispensa- 
ble ; not one resting on incidental matter 909a 

“■ of MitfiiksharA * 18 

meaning of half-a-share 72 

rules of by the Courts 870 

— governed by decisions 7 . 871 

^ to be drawn from within the Hindd Law 199& 

— of private documents 453 

actual notions of HindOs to be adverted to... •*.... 670 

according to the situation of the parties 781a 

extensive — of document showing family cus- 
tom of succession 743 

words indicating males may include females 670 

repugnant provisions void 780 

and those imposing restrictions disapproved by 

the law 

See Agreement ; Partition ; Property. 


of a deed allotting money, &o., to a widow accord- 
ing t 9 situation of parties 781tf 

of gift by husband to wife 301c, 312/, 320d, 1113 

of grant to a widow and other heirs 299a 

of the words “ aul&d afl&d ” 184a 


of wills and testamentary instruments. 183, 224, 228, 


229, 668 ?» 

will construed as a family settlement 184 

'■ of “ putra paotrddi krame” 230, 670 

' ■ of mrityu patras ” 222 

See Custom, Family 743 ; Equity ; Grant 184a., 463,. 721 ; 
Hindd Law 5 Smyiti ; Text ; Will. 

Intehpeetbrs — of ceremonial law 54 

iNVBSTITUBB—age of 1061» 

rites of ! IO 860 


See Adoption III. 899w; IV. 1033; VI. 1123, 1129, 1130. 

Investment— to be made to secure maintenance of widow 762 

— *^of concubine... 

Invocation— we Adoption IV. 1020 ; VI 

Ibxsh Law, Ancient — as to property retained undivided in 

partition 

170 H • 
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IzIpaidIe— - not a proprietor 

Jaqib 178, 179 

■ ’8 are grants of the revenues ^78 

— — s are impartible 173, 745» 

holder of can make a grant for his own 

life 721ft 

■ ■ ■ resumable at pleasure of the sovereign 178 

• an exception to the rule of devolution 179, 7376 

■■ " ■ ' - devolves according to the character of the 

grant 737c 

succession to a by primogeniture 746n 

See Saranj&m 745. 

Jains — divided into Tatis, devotees, and Sr^vakas 568 

— deny the authority of Yedas ib. 

— are P4shandas fft. 

• have no kriya ceremonies 1050c 

— — - 4i4ddha or paksha ceremonies 901ft 

■ are subject to Hindd law of inheritance in the 

absence of special custom 157, 928n 

See Adoption III. 952, 973 ; IV. 1038, 1050c. 

Jala Sankalfa 1119,1126 

Jangama — 8 are Ling&yat priests 567 

• s are married in some mathas 568 

■ ■ — heirs to a — 567 

the head appoints his successor 568 

Jakgama-DIksha 567 

Jatakaema = birth ceremony 1056» 

Jati— heirs to 668 

See Tati. 

Jats — see Tribes 2816, 417, 423ft 

Jewels — possession of does not affect widow’s right to 

maintenance 755c 

See Ornaments ; Partition 207, 31 On. 

JSIti— sec Adoption III 1006 

JOGTIN 

JoiNBEB— all interested in pressing a claim must be joined in 

a suit 

and in a demand 

comparison of English Law 610c 

Joint Family— see Family. 

Joint Lessors— must jointly re-enter 608n 

Joint Obligations— are indivisible 731 
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Joint Tenancy (English)— difference between — - — and 

Hindd joint estate 601(» 

See Brethren; Coparceners. 

Joint-Tenant— severs by sale 705c 

See Tenant, Joint 671c. 

JosHi Yatan — sccYatan 487 

JosHi Yatandar — ^may recover damages from an intruder ...... 398 

- presumed to be entitled to officiate m a particular 

family id. 

may be compelled to perform his duties td. 

JuBOHENT— on a contested adoption not in rem 1234 

' — ■ not evidence where parties are different <5. 

See Adoption YIII. 1234 ; Ees Judicata. 


Jtjbgment-Cbeditor — of coparcener can demand partition. 606, 667, 


66a 

See Brother ; Coparcener ; Creditor. 

Jurisdiction 289, 240» 

■ - — of the Courts is recognized over any question 

that the caste cannot settle 10076* 

incidental cognizance of religious and caste ques- 
tions 599a^ 

See Adoption YIII. 1216 ; Hindd Law ; Obligation 903 

Kabir 672 

Kalavantin— see Adoption II. 933a ; III. 1016 ; lY 1068 

Kaliyug— see Adoption V 1081 

Kamalirara — author of the Nirnayasindhu 23 

in what estimation his writings are held; ib. 

his parentage. ib. 

his writings and date 24 

Kanam mortgage 286n 

Kanaka — mortgage in 782» 

assent of the vil^ge community formerly taken to 

a grant in — 783H 

Kangba District*— sec Tribes 376 

extra share of eldest son in — 806a 

KInIna 898 

KanojI Caste .................... 347 

Kanpbata Gosivi - 

Karnavam — see Manager 

Karta — ^ position of — 76S 

alienation by — on whom binding 

See Manager. 
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Sarta Pvtra = Kfitrimafon /. 1081 

See Adoption V- 1081; Kritrima. 

L-^author of the Dharmasmdfan 25 

Tribes 281 » 

1074 

•ifci of 48 

Kept WoMAN-*ses Concubine...... 384 

Khalsat land 840 

KHASiAS—^see Tribes * 288ti, 2S9a, 421 

Khojas — governed by the Hindd Law of inheritance unless 

special custom proved..... 157, 597a 

Kholls — see Tribes 281», 282a 

Khonds— see Tribes 376 

Khot — managing, limit of his powers 612 

Khoti Estate — normal condition of 603 

usually enjoyed in parts without partition ih. 

does not imply ownership of village lands 722i» 

Kindred— see Kinsmen ; Female-Gentileship. 

King*— the ultimate guardum of infants 541 

■ — when inherits as ultimvsherea. 135, 136, 139, 378, 412, 

667, 582 

■' - must show failure of heirs 139, 541 

— must support females and pay funeral charges... 378, 

541 

See Escheat. 

Kinsmen — ’ s gifts to a woman 519d 

consent of — validating alienation by a widow. 97 

assent of necessary to adoption by a widow 924a, 

975, 1003 

remote postponed to sisters 458, 464 

See Adoption III. 954, 974, 986, lOOlss. 

Kochbs— see Tribes 281?i, 421 ; Female-Gentileship. 

Kolamb! Caste 3946 

Kosha Ordeal— not resorted to at the present day 769 

KiHSHjeriEPAyA— gift in 99, 300a, 344 

- by mother without consent of son invalid ......... 1176 

K|tixA=r the son bought 893, 895d, 1211 

■ adoption now disallowed 896, 1087 

See Adoption VI. 1143, 1146. 

E|iixbima = orphan taken with his own consent 893 

— — son = karta putra 
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SIlUTRfM A — ^still recognized in Maitbila 894 

See Adoption III. 1016; IV. 1067 ; VI. 1121, 1U3, 11464 ; 

VII. 1209 ; Elarta-Putra ; Son 893. 

KfdbTA— aea Jains 10506; Funeral Ceremony. 

all sons liable for fi^ther’s — • 7475 

Ejshatbiyas — ^ a division of Hindds 64 

- — said to have disappeared 9215 

G&ndharva form of marriage lawful for — • 614 

■ ■■ may become Sanny&sis 562 

See Adoption IV. 1054 ; VI. 1135c. 

Kshetbaja = son begotten by an appointed kinsman 763c, 893 

■ ' placed by YAjfi. next to appointed daughter’s son.. 419 

still recognized by custom in Orissa 650a, 868 

See Son, 893. 

Kulachara = family custom 156c, 740 

operation of 158, 740 

See Custom, Family. 

Kuladharma = worship of the tutelary deity 851o 

KuLKARijii— «cc Vatan 854, 438, 487, 610 


KuijrABi Caste 356, 360, 416, 427, 502, 616, 532, 565, 844 


Laona Wipe — see Wife. 

LAESHMiDEvt — 866 Bdlambhattatikd. 

• • 

Lameness — disqualifies for inheritance 153, 576 

taking on partition 822 

gives a title to maintenance 578 


Land — ^property in and modes of holding it discussed. 170ss, 

73288 

Landlord and Tenant — relation of not altered by 

omission to take rent 1285 

occupier and superior not always in this relation. 696, 

697 

Lapse — see Grant ; Forfeiture. 89, 110, 427, 430, 458, 570, 577, 

580, 690, 691 


Lauoaksbi 50 

LavajimI or La JIM a Allowance 339 

% 


Law— power of Mahomedans to convey not measured by Hindd 


applicable dependent on personal status 4 

the Greeks and the Romans regarded their s 

as of divine origin 55a 

See Hindi! Law. 

, Ceremonial. 
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Law, Oi7STOHAET--«a6d Adoption I. 867ss; IV. 1066; Castom. • 


Law of Bxfbmdant 7 

Law, Ethical 54a 

Law, Eahily — annexes defined duties to fixed relations 1101c 

» does not leave them to free volition 1105 

basis of right to snpport — see Maintenance. 

See Custom, Family. 

Law, HindO — see Hindfi Law. 

Law, Mosaic 54a 

See Mosaic Law. 

Law, Municipal<— its source in the religious law ib. 

Law, Bohan — see Adoption V. 1080/; VII. 1197d, 1204e ; Bo- 

man Law. 

Law, Social ib. 

Law-Ofpicees — importance of their opinions 2, 3, 866 

their testimony with respect to the authorities of 

the Hindfi Law 10 

# 

See Pandits; S&stris. 

« • * 

Legalitt op Partition 836—844 

See Partition. 

Leprosy— disqualifies for performance of religious acts 1074 

■■ for inheriting 154, 561, 579 

— for partition 679 


See Adoption III. 949, 998 ; V. 1074 ; Disqualification. 

Lessee — rights of — under a member holding in severalty... 779 
- from the manager not discharged by receipt from 


another member 

See Tenant. 

Lbvebaie— once general in India 417 

but now forbidden 418 

—— sprang from polyandry 419 

reason of its prevalence 876 

■ — still practised by some Br&hmanas 419/ 

in the North of India 423 


and amongst some of the lower castes and in 


in K^piuj. «.».••• 

inBohtak tA 

gradual disappearance of — 878 

traces of the former prevalence of — 880 

amongst the Jews 420 
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Lex LotJi— want of — * replaced in oases of sncoession by 


that of the person 4 

Lex Yoconu 464t> 

Lubiuiy — ^ lES — on inheritance how distributed. 746> 791 

distribution of debts in partition 787 

——— includes common debts 746 

provision for the maintenance of rela- 
tions of a deceased coparcener 747, 791 

— — — ies distributable on partition .....746, 763 

— — y in partition for assets does not arise till they are 

realized 7634 


y of dnoestral property for debts not affected by 
birth of a son 


167 


-y of impartible zaminddri for payment of father’s 
debts 


163c 


so as to an hereditary polliam 167 

of the heir under a decree against the last 


for contribution 

See Partition 791. 

LiPE-iETEKKST—^ee Adoption VI. 1110 ; VII. 1167 ; Female ; 

Stridhanaj Widow. 

Limitation— under Hindd Law 6926, 698 

comparison of Roman Law 698r» 

an executor may pay a barred debt 618/ 

a representative not bound to plead when- 
ever he can do so 613 

barred debts may be set off against claims on an 

estate 613/, 751 

— does not operate on a part reserved in partition.. 701 

- effect of on the right to claim partition. 697, 704a 

,, I . to suit for partition under Act XIV. of 1869 694 

under Act IX. of 1871 683n, 704a 

under Act XV. of 1877... 6866, 687a, 694a, 698, 704a, 

1100 




in case of partition account limited to three years 

before suit 

exclusive enjoyment for 12 years bars a suit ...... 

period of attachment by Government excluded ... 
where property is not available for partition ■ 
does not operate except through exclusive 

possession subsequently 


764a 

694e 

* 

701 



FAa« 

tfAiKTEXAKt^ — children, grandchildren, widow and concubine 


entitled to —— against terms of a will Itf4 

purchaser with notice of widow's right to 

bound 80 


right and duty co-extensive with (united) family 

246—248 

including widow and daughters of pre-deceased 
son 246, 247, 753, 757c, 760 


ruled contra in N. W. Provinces 250 

of son’s widow a claim arising from family rela- 
tion 758c 

widow of adopted son entitled to 1174 

Bombay law discussed 758c 

one member of a joint family not entitled to 

at the hands of others.... 650 


his right to arises through disability to 


necessary exceeding the share of the person 

to be made up by relatives 570 

persons excluded from inheritance and partition 

entitled to — 248, 578ss, 670 

adopted son of one who becomes disqualified en- 
titled to if not to a share 1202 

of a widow 163, 780c 

widow entitled to from her huband’s family 

68, 79, 192, 232, 233, 259, 653d 
but not if living apart without sufficient cause ... 692c 


- of a widow preferred by S^stris to other claims. 

but not by the Courts 

comparison of English Law 

widow’s right to — is a personal right 259, 302 

it is a mere inchoate right 192 

- usually provided for by allotment 758 

sum may be invested to produce 70 

a sum given to,a widow in lieu of is at her 

disposal 311 

widow’s right to — taken away by partition. 236, 

761 

how satisfied 264, 762 


not impaired by her with- 
drawal from the family.261. 
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MaintSnance — widow’s right to — not to be reduced on ac- 
count of vexatious defence 
— cannot be attached or sold 


in execution 261d, 762 

arrears of widow’s may be awarded, 262, 757a, 762 

proper amount of of widow 262gf 

may be awarded for the future 262, 757a 

is subject to variation if necessary 262, 265, 762 


decree for — of widow maybe made a charge. 262, 

681 

separate to widow when allowed ... 256, 261, 757 

widow’s right to not subject to an agree- 


ment with her husband 79, 192 

may be awarded in a suit for a share 264 

unchaste widow not entitled to — 592 

allowance assigned for of widow resumable 

in case of unchastity $b* 


concubine is entitled to 80, 164, 194, 415, 593, 


663d, 75S 

but not out of a saranjdm 762^ 

woman marrying without divorce and without 
first husband’s consent entitled to as con- 
cubine 593 

son entitled to whore father holds impart!- • 

ble property 650 

adult son entitled to only in extreme want. 263, 1242 

illegitimate children entitled to 80, 263 

s of higher castes entitled to ... 82 

daughter entitled to 68 


withdrawing without cause not entitled 


parents and children mutually entitled to 263, 


660, 759» 

of father to be first provided for 660 

of step-mothers 234 

of sister incumbent on brother 245 

till her marriage ... 437 
right to — — of children of deceased relatives in 

Punjab 767c 

right to — — of relatives disqualified and females 

762, 753 

of wives and widows of the former , 753 
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Maxntskance — of ennuchs 758a 

— of lunatics, &o t6. 

limitation for a claim to — 261 

time computed from demand and refusal of — 763 
See Adoption VII. 1165, 1166. 1167, 1174, 1180, 1204 ; 

Alienation ; Assignment ; Family ; Widow ; Wife 194. 

Majoeity— general age of now eighteen 80/ 

See Adoption III. 948, 961a ; VI. 1105 ; Age. 


Male s have alone full coparcenery rights 663 

- offspring a restraint on alienation 814a 

*s rights arise immediately on birth 656 

or adoption 1145ss 

succession to s 58ss 

Mill Caste 379, 380, 626 

Male! Caste 571 

Manbha^ ...; 570, 571 

Maebhayini 571 

Manaqee — ^ joint family usually represented in external trans- 
actions by a managing member ...» 609 


right of — - rests on the consent of the members 

609, 766 

father is naturally the — of a joint family.. 609, 


638 

during his life and capacity for affairs 609 

afterwards the eldest member qualified ib, 

elder brother may take the management unless 
others dissent ih 


widow for an infant 611 

See Minor. 

position of a 609, 766 

power of a 170 

■— may discharge the religious obligation of the 

family out of its estate 613 

^ can bind the estate and family by transactions 

for the benefit of the family 609, 634, 637a 

or with assent ....636, 750 

or for what the creditor reasonably thinks ^to be 
for its benefit 654 


may deal with the capital of family firm 688fi 

may enter into partnership with a stranger ...... 612 

may carry on family business for its benefit 685 
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Manager— may mortgage common property for common benefit 635 

' — ■> may incumber or sell for necessities 611, 746 

■ can pledge property for tbe ordinary purposes of 

ancestral trade 612 

his gains and losses fall on joint estate 768a 

authority of to acknowledge a debt 102, 612 

' not at liberty to' pay out of the estate father’s 

debts barred by limitatiou P 612 

nor can he revive a claim against family barred 

by limitation P 612, 613 

presumption in favour of his transactions 637 

• - especially in case of a father 638 

general liability of members for his acts (Bombay) 760a 
transactions with a member only supposed to be 
a manager acting for the common interest up- 
held 611 


transactions of — bind one who consciously 

takes the benefit 609,617, 687e 

lessee from not discharged by a receipt for 

rent passed to him by another member 610 

authority of to be liberally construed. 169, 171, 634 

limitations on the authority of a 611ss, 635 

in Bombay 636/, 638 

a managing Khot has not authority to give up 
important rights vested in the members gene- 
rally 612 

-’s act obviously prejudicial invalid 685 

fraudulent contracts by resoindible 613, 636 

alienee from bound to reasonable care and 

inquiry 635, 750a 

of minor’s estate ' 684A 

bound to guard interests of infants. 620c 

not a trustee P 766 

powers of widow and mother as 611, 612, 613 

payment to mother as — held to bind the son 611, 

617 

■’s liability to account limited 637c, 7635 

his liability for assets does not arise before reali- 
zation 768J 

‘ cannot claim for disbursements in excess of his 

proper share 6$7a 

• in suits represents the whole family 615i 636, ?56a 
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Hanagek — ^ in suits exceptionally another member perhaps may 

represent the whole family 636 

to bind minor co-sharer in a suit must, it seems, 

have a certificate of administration’*' 675, 766a 

decree and sale against alone affects only his 

own share 6265, 636, 706, 707 

deceased — — ’s interest not assets for satisfaction 

of a decree against him 628 

Karnavam (or manager) of a Malabar Tarw&d ... 609d 
certificate to collect debts refused to him if a 

debtor of the deceased ib>. 

of an endowment cannot impose rules on his suc- 
cessor 

See Administrator; Coparcener; Family, Joint; Father; 


Mother; Widow. 

Manasaputra 

Manaya DharmasIstra 30, 39 

Manbs of Ancestors 1082, 1083 

Manner and Legality op Partition 829 — 847 

Maktras 35, 47a, 874d 

Manu — see separate List of the Hindfi Authorities, p. Ixxxvi. 

Manu Sm|iiti 34 

its age 46 

Maratua Caste 513, 526 

Marriage — is a Samskura strongly enjoined 8/3^ 

of a girl a duty of the father 822 

age of 873/ 

is the only sacrament for a man of the servile 

class 10645 

the prevailing idea of — — 426e 

— governed by customary law 90 

mere apostasy does not free from the Hindfi 
law of 597a 

■ — is the origin of special rights and duties 426 

.1 — not susceptible of a condition of nullity 187d 

not prevented by insanity 908 

■ ' — of Hindfi children is a contract made by their 

parents f5. 


♦ Administrator as next friend or guardian. On this subject see 
Mwrlidhar and Vdsudev v. Supdu andBblkrishna, T. L. B. 3 Bom. 149 ; 
and JddotF Mulji v. Chhagan BMchand^ I. L. R. 5 Bom.^06. 



mmt. 



MARBiAGBH^between persons of different castes possible only 

by caste laws.. 

unequal possible according to Yiramitro- 

daya 82^ 

ju8 connubii between many pairs of castes 426d 

laxity of — amongst Sodras 4256 

its ill effects the same as amongst the Romans ... ib. 
-=■ contract (purchase) in China *. 278ti 

■ — of Sddras remote from Brdhmanical conception... 426 

■ ■ ' looked upon as licensed concubinage... 87 

treated, with contempt 1036 

and easily dissolved 423, 1035 

not governed by Smriti law 426 

relations amongst the wild tribes and low castes 

discussed 375ss 

■' ■ in some tribes not attended with ohange of family 284 

Roman matriinonkim sine comentione 284g 

prohibited degrees of on father’s side to 7th, 

on mother’s to 6th 4905 

with maternal uncle’s daughter allowed by cus- 
tom in the Dekhan, &c 868, 888 

with sister’s daughter common in the South,..'... 1031 

out of the tribe entails expulsion in Punj&b 4225 

gift and acceptance necessary to 1086 

higher forms of formerly not allowed to 

Sddras 86 

Asura makes the wife only a d&si or concu- 
bine ih. 

ve^'ba de preesenti compared with the G&n- 

dharva 2775 

fonns of as affecting succession 538, 640 

Arsha 275, 514, 517, 619 

Asara 276, 272, 280, 286, 287, 514, 517, 619, 527, 638 

Br&hma 514, 517, 619, 627 

Daiva 614, 517, 619 

G&ndharva 514,617,619 

Kshdtra 2806 

• Pai^ha 617 

Prdjftpatya 614, 517, 

R&kshasa. 280, 517, 

Svayamvara ^3 


279 , 




ooxicei^g 

,. 1 . - sIjoqU pass to disciple nominated by Gam 

KttONS {OuTCHi)--governed by the Habomedan tom mi 

bat as to inheritanco generally by Hittdfl Law u. ft. 
Mental Incapacitt — See Father 194^i 206 1 Idiot ; Insane. 

Merchant— succession to a ^....ISS, 136, 139y 189 

Minob, MiNORiTT—now ceases at 18 years by Act IX. of 1876. , 

not answerable for father’s debts during minor* 

ity 78M 

uninitiated may perform funeral rites 1241 

but not otherwise recite Vedic formulas (Manu 

n. 172) 

See Age. 

position of a in partition analogous to that 

of absentee 678 


’s rights in partition ? 6728s 

his assent to a partition is not necessary 67$ 


guardian of a cannot enforce partition 

against the will of the adult coparceners ... 674, 815 
except to prevent jeopardy to the minor’s 
interests 674 


• represented by guardian in partition 672 

• bound by such partition 816 

’s interests to be respected by manager and those 

dealing with him 638 

interests of — to be protected by the sovereign. 673 


the Minors’ Act for Bombay is Act XX. of 1864.. 672o 
{See too Act IX. of 1861.) 
this not superseded by the provisions of the 

Civil Procedure Code (Act XIV. of 1882) 673n 

whether property of a in an undivided 

family is subject to the provisions of the Minors* 

Act (XX. of 1864) 673n, 674 

not generally subject to separate administration * 
any one may come forward' as a next friend to 
a 673c 


• a relative to be preferred ft, 

administrators of ’s estate 6?2c 



* KdUdds Ravidat v. Prdnehmkar Jibhal, Bom. H. C. P.'J. 1864b 

p. 8. 
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-^bonnd by guardian’s beneficial transactions fi72o 

, ' and by a suit brought by or against a legally 

representative member of joint family* 686 

remedy of a against manager 767 

' unfairly used in a partition may repudiate it on 

attaining majority 675 

Family ; Father; Guardian; Manager; Bepresentation 708a 

MirIs, MirasdIr 176, 177, 733n 

■ — 3 could in theory reclaim their lands at any 

time 176 

their present position 177 

——s’ assent formerly necessary for admission to 

ownership within their village 783ii 

Miras Tenure— compared with customary tenancies in Eng- 
land 177a 


Misrepresentation— deprives consent of usual effect ... 1227f 1229 


Mistake— Ignorance 1226 

Mitakshara — where paramount 10 

■ is the commentary of VijhdneSvara on Y&jSa- 

valkya 12 

on payment of father’s debts 1239ss 

on power of alienation of a paterfamilias 1241 

See Adoption passim ; separate List of Hindfi Authorities, Ixxxvii 

MrtBAMisRA — the author of Yiramitrodaya 21 

Mohant — see Mahant. 


MohatOe Widow 


380 


Monet Lending — inter se by coparceners conclusive of parti- 


tion? 688 

Moral Depiciencies— persons labouring under disqualified 

from inheriting 154 

Morgengabe 278, 279a 

confused with dower 279n 


Mortgage — ^not sale — allowed by ancient law 197, 782 

■ accompanied by possession ib. 

requires assent of all coparceners 821 

except those absent and in case of emergency. 682, 

731, 821 

See Coparcener ; Alienation. • 

- by son is subject to maintenance of mother ^nd 

• marriage expenses of sister 826e 


* Oan Sdvant v. Ndrdyan Dhond Sdvant, I, L. E. 7 Bom. 467. 




IfoRTG^OE^Ksoparoetiere liable intei' se in proportion to shares... 79*tf 

a single coparcener may redeem the whole id. 

and hold — as security for contribution td, 

all sharers to be served with notice td. 

mortagagee’s remedy lies against any share 791 

a sale in execution of a decree on a — must 

embrace the whole interest 790 

attachment and sale not necessary to give effect 

to the lien 628ff 

by father in Madras : all sons must be joined in 

suit 627 

dealings with mortgaged property 746a 

- ■' ■' ' in Kanar& 732« 

See Kanarfi>. 

■■■ — — ■ « redeemable for ever td. 

so (formerly) in Norway ^ 734ii 

Mortgagee — may refuse redemption of part. 790 

must serve all oo-sharers with notice of foreclosure id. 

in execution must sell the mortgagor’s and his 

own interest id, 

See Alienation ; Mortgage 791. 

Mosaic Law — mixed up things spiritual and temporal 

compared with the Hindd Law 

Mother — does not include step-mother 110 

— never outcast to son ^2 


- preferred as guardian to father .355, 438 

Bee Guardian. 

- as manager cannot alienate without necessity ... 611 

- must be maintained 593d 

- is entitled to maintenance out of the family pro* 

perty 826 

‘’s claim to separate maintenance when allowed ...llSOa 
claim of to support not extinguished by al- 
lotment to her of a share 793 

• whether deprived of her right to residence by a 

sale of the family house... ..............734, 826i 

when inherits ...........109, 447ss, 452,456 

though separate * 

• postponed to father by the Yyav. May. in GujarAt 


succeeds to her daughter 


mm, ' 
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lifoTHJSB— inheriting fVom eon takes absolutely P may not alien * 

311, 812, 451 

> ' ■ takes precedence o?er widow amongst Khojas ... 157 

and by custom in Gujarit 99^, 157, 392, 404 


but not allowed to dispose of the estate 157 

’ of a Gir&sia is entitled to the Girdsi bakks by 

succession 448 

' postponed to son in collateral line 494e 

but not in a succession devolving through her ... ib, 

’s estate 465 

similar to that taken by a widow 110, 449, 451 

devolution of property inherited by 464 

property inherited through by a son once 

held to devolve in her line ? 495 


inheritance to is rather by succession than 

survivorship 712n 

in Punjab among some tribes property inherited 

through — excluded from partition ib, 

not so among others ib. 

See Property, Separate and Self-acquired 714. 
son regarded by Vyav. Maydkha perhaps as hav- 
ing an unobstructed right of inheritance to his 

*s Apdribh&shika Stridhana 300« 

but not said to be joint-owner by birth 711» 

whether such property taken by him is ancestral 714 
the Mitllksharli does not recognize a joint owner- 
ship of mother and son.. 146, 300a, 711n 

nor does the Smfiti Chandrikft 29 7d, 300a 

children cannot demand partition of — ’s pro- 
perty in her life 824 

•*s assent to partition required by several castes 653c, 

660, 661a 

• cannot demand partition 778a, 824 

except as guardian for her son 830 

* is entitled to a share in a partition 778, 815, 824sa 

-’s right to specific allotment arises when parti- 
tion is made 653a 

limitation of her share 654a 


♦ Tlie property was a Desai’s vatan which, being a service holding, 
tl^ S4stri (p. 467) may have thought inalienable on that account — eee 
Vatan.^ 
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Mothbe — under what conditions takes a share... 408, 653d, 776^ 

— -'s share equal to a son’s in partition. 778c, 782, 819d, 

824 

( 

share taken by in a partition is only a means 


of subsistence (Smr. Chand.) 303^ 783 

’s power of disposal over share given her on par- 
tition 781a, 824, 1177 


cannot, by adoption, divest her son’s widow’s 

estate 100, 984 

remarriage of as affecting her right of suc- 
cession 110, 453, 469 

iSw Adoption 11. 910, 930; 111. 984; IV. 1066, 1067 ;y. 
passim*, Stridhana. 

Mother-in-law — is the guardian of her daughter-in-law......... 407 

direct has preference over step 52S 

postponed to her daughter-in-law as heir to her 

son r. 408 

— succeeds to her daughter-in-law 518, 522 

See Adoption 111. 974, 1000. 

Mother’s Cousin’s G^ndson > according 

Mother’s Father s Brother s Grandson > 

to Bengal law 

Mother’s (Maternal) Aunt’s Sons 133, 488 

Mother’s (Maternal) Uncle’s Sons ib, ib. 

Mother’s (Paternal) Aunt’s Sons ib. ib, 

M|lityu Patra 199 

is a conveyance operating after grantor’s death... 220 

" common under Hindd Law 220, 222 

how construed 222 

See Adoption VI. 1111 ; Will. 


Muglai Harks 452 

See Allowance. 

Mundium 888n 

Munj — meaning of 1059n 

See Adoption IV. 1062, 1064 ; Upan&yana 1062. 


Mural! Caste 442, 502, 522, 6275 

Naigama Sect — see Caste * 

NAiKiNS—see Adoption VII. 

Nairs or NiTARs— cee Tribes 2845, 

polyandry amongst 

decay of polyandry amongst - 

fexnide gentU^bip amongst — 



IKDSX. 

, PAOB 

oa NItabs — women of — not allowed to marrry ^ 


man of a lower caste 424d 

marriage with brother’s wife disallowed 426a 

two husbands discreditable $6. 

marriage of dissoluble at will ib, 

Naibh^hika BRAHMACHAui — successor of Guru 500 

succession to 144 

Naivbdya = food offering to gods 840 

separate offering of is a sign of partition 689 

Sect — see Caste 570 

heirs to a -- 



its age 


Narvadari Holdings -sub-division of — not allowed... 745 

nor separation of the house from the holding ... tb. 


daughter excluded from succession to 

by ojstom in some places 430 

Natra — see Remarriage 4686 

Nearness of Kin — to a deceased r&j& preferred to survivorship 74 

Necessity— see Family 632, 7506,821 

Negative Element— of combined will the stronger 6086 

Nephew — ( father deceased) and uncle have equal rights on parti- 
tion 74, 76 

represents his father in undivided family 351 

when succeeds Ill, 112, 459,474 

— 8 take per capita 459, 461 

■ ■— preferred to half-brothers by Yyav. May 4686 

' when excluded by surviving uncles Ill, 467 

excludes a son’s widow 459a 

succeeds to his aunt 545 

r to be preferred by widow in adoption 1025 

— — s held to be sufficiently represented by their uncle 61d 

sister’s son preferred to maternal aunt’s son 49l6 

• postponed to cousin 474 

in Madras 494# 

— to sam&nodaka 

See Adoption II. 898 ; Bhftchd. 

Nbbhew’e Daughteb — not an heir in Bengal 499 

Next Feibkd of Infant — any one may come forward as 673c 

a rdative preferred 46. 

See Minor. 

Nxbandha — cranked as immoveable property 


174d, 772d 
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Nibansha — whether of necessity “immoveable property** in 


statutes 774ii 

widow excluded from s accession to by Byi- 

haspati 270 

Nikck— takes a share with her brother P 469 

sister’s daughter not an heir 476 

See Adoption lY. 1031 ; Brother’s Daughter 497. 

Niece’s Grandson — his succession 497 

Niece’s Son — his succession 

See Adoption IV. 1031. 

NiLAKAijiTHA — is the author of Vyav. May 19 

life of 20 

Nimbaditya 672 

Nibdhana — meaning of — 271 

Nir^ayasindhu— authority of 11 

is the work of Kamal&kara 23 

See separate List of Hindd Authorities, Ixxxfl. 

Nitya Adoption — see Adoption YI 1143 

NiYOGA~in Orissa.... 660a 

makes the Kshetraja legitimate..... ib. 

Nomination— of a successor to a Guru 565 

Notice — doctrine of 8a 

binding taker of property 189 

of foreclosure 


See Adoption III, 956 ; VI. 1122 ; Ignorance ; Mortgage ; 


Begistration. 

Nullity — see Instrument 641 

Nuncupative Will — see Will 668,818 

Nuptial Gift— constitutes separate property 340, 724, 851 

Nuzzabana — usually taken by Hiiidd rulers for recognizing an 

adoption 937fi 

NYAYADHisH 241 

* 

Oblations — funeral 19,62 

performance of important '. 66 

' See Funeral Ceremony ; Inheritance 62 ; Sr5ddha. 

Obligation — a Brdhmana is bom under three s 872, 

merely religious s will not be enforced by 

• Civil Courts 

— — -s of the father pass to the heir 80, 1240 

— to pay father’s debts is a part of the inheritance. 163 

— for debts dependent on taking property 8^/ 

limited by Act VII. of 1866 i6. 
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Obligation— to pay father’s debts does not extend to those of 

other members 195 

father’s securities bind sons unless they are for 

profligate purposes 77 

assignment of s 746fli 

5ee Adoption III. 974, 976; VII. ; Debts; Father; Pro- 
mise 195, 206. 

Obsb<{UIBs — eee Adoption VI. 1126, 1127 ; VII. 1160, 1161, 1166; 


Funeral Ceremony. 

Occupancy — see Prescription. 

Occupation — of waste is under Hind6 Law a natural right 172 

mere does not confer ownership (Mit.) 379 

Office — see Eldership ; Hereditary Office 784 ; Vatan 746. 

Offspring — of concubine entitled to support 80 

■ (Sudra) of a casual connexion inherits if recog- 
nized 83 

Oppression — of debtors under British and Native rule 786/ 

OnioNS — see Tribes 281n 

Ordeal, Kosfa 769 

Orders — seeAsramas 64 

Organ— defect of, a cause of disqualification 126, 163, 676 

Orissa 650n, 868 

Ornaments — commonly worn by a woman not subject to par- 
tition 208, 734, 736fl 

unless given in fraud of coparceners 208, 735 

given for ordinary wear are Stridhana 208, 310a 

license to use on particular occasions not a 

gift of them 186, 294/ 

— of courtesans exempt from seizure 886n 

■ — given to concubine inherited by her husband 615 

or her patron P ib. 

See Gift ; Jewels ; Partition. 

Orphan — See Adoption II. 894e, 930y ; V. 1073. 

Otti Mortgage 285 

OuDicH Brahmanas 1213 


OuTCASTE— sons bom before father’s expulsion are not 1546, ^5 

but subsequently bom share his expulsion... 1546, 685 
— ’s daughters are not expelled 1646, 685 


s and their children are disqualified from inherit- 
ing 164, 676, 579, 687 

doctrine does not apply to families sprung from 
sons ^646 
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OuTcXsTE*— iSee Adoption II, 907, 908; lU. 946; IV. 1066; 


Disqualification; Exclusion; Maintenance. 

OwKERSHiP — origin of ■ 171 

is a matter of secular cognizance ib, 

law of discussed by commentators at an 

early period 241 

in what — consists 188 

possession necessary to the completion of lll^i 

constituted by right of exclusive use 319a 

complete in the taker is the general prin- 
ciple of HindO Law llln 

power of alienation not essential to ... 319a, 321a 

comparison of European laws 319a 

under Hindd Law not lost by absence 732 

nor without owner’s will 172, 649 

subject to public law 188 

restrictions still recognized iit the North of 

India 176A 

■' - arising from possession 697 

■ of the transferee cannot be greater than that of 

the transferor 7 

" of village communities over common lands ...... 732n 

tribal of lands the source of individual — 

138a, 732n 

tribal not found in Bombay Presidency 422 

■ — unobstructed 333o 

obstructed 334 

collective in Malabar 656cf 

See Adoption VII. 1149, 1150; Gift; Possession; Property; 

Sale. 

PaisIcha Marriage 517, 619 

See Marriage. 

Paksha Ceremonies 1147/ 

the Jains have no 901 A 

PIlak KIanya = quasi adopted or foster daughter 925c, 1016 

may be discarded 933a 

Falaka Putra 925, 926n, 1015, 1144, 1212 

SecJS’oster Son. 

Falla 297, 518 

provision must be made for — 392 

in GujarAt resumed on widow’s remarriage. 418a 

pAijJpiTS (or ^ASTRis) — opinions of 2 

178 H 
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pA^jpits (or 6iSTRW)— testimony of 10 

See Adoption I. m ; IV. 1063 ; VI. 1089. 

pARADSsi-^ineaning of 8116 

See Caste. 

Pakaphebnalia 

Pabasaba Smbiti 47, 

Parc BN ER — See Coparcener ; Illegitimate Son 4 ; Partition. 

Parent — ^ to act with anxious care in giving a son 932 

— — s entitled to maintenance 263 

order of s* succession 448 


comparison of Salic Law 4486 

See Adoption •passim ; Father ; Gift 7786, 807a ; Guardian ; 

Inheritance ; Maintenance ; Mother ; Partition. 

Parents* Sapujidas — succession of — to Stridhana. 152, 517sd, 643 
PABIBHASHIKA StrIdhana — ^according to the Mitaksharfi no dis- 
tinction between and other kinds of 

Stridhana 146, 297 

succession to according to Vyav. May. 146 

ParIt Caste 449 

Parties to Suits — all members of joint family must join as 

plaintiffs * 608n 

one in possession before institution of suit is a 

necessary party 686n 

See Family ; Father ; Manager ; Representation ; Suit. 
Partition — defined 697, 699 


Vijfi&nesvara’s definition defective 600 

is regarded by the Civil Law as a kind of exchange. 697 

is a particular kind of intention 196, 841 

in — there is a break of continuity of the 

person and f amilia 67n 

separate enjoyment for convenience does not 
constitute — • 693, 779 


how a source of property 60, 67 

division of the subject of — 600 

will to effect 680 


favourably viewed by Hindfi Law 6736 

family is the basis of the law of — 598 

governed by usage 7 

See Custom ; Usage. 

according to caste laws 669ss 



son's right to claim — - derived from his co- 
ownership 



INDEX. 


PiRTrtiON — requires consent of all members (Miroomakata- 

ya«») 7SSd 

Complete and Pm^fial, 

son’s right to denied by many castes ... 659, 660 

in Bengal son cannot obtain 163 

of self-acquired property when allowed 657, 658 

* of ancestral property held by father at will of 

son 171, 657, 796 

confined to descendants of a common ancestor ... 654 

claimable by grandson after father’s death ... 658, 801 

— extends to the fourth in descent from the com- 
mon ancestor if present 672, 8286 

' — not claimable by a grandson during life of his 

fkther against the father's will * 6986 

« ■ - deferred till delivery of pregnant widow of de- 
ceased coparcener.. 75, 657, 847 

right to confined to demandant 665 

cannot take place between husband and wife,.. •• 91 

between co-widows 103 

females cannot demand — 677 

otherwise in Bengal 678 

mother cannot enforce 77891 

when a guardian may claim — — on behalf of the 

minor 674, 830 

a co-sharer practising fraud does not lose his 


See Fraud. 

persons disqualified to inherit not entitled to 679 

may be enforced by purchaser of undivided share 

705, 708 

in such a case effect to be given to the particular 

transaction... 705 

See Coparcener. 

coparcener must claim — ~ of his whole shaie... 699 


* The rules presume an estate descended to the father or taken by 
him in partition, not a mere right which he may asserti as before 
partitiorf In the latter he oatinot be superseded by his sons. See 
Mit. Ch. I. Sec. II. para. 6 ; Sec. V. para. 3 and note ; and YajS. IL 
117, 120, 121. The Smriti rule as to the share claimable by a son 
after his father’s death is extended to the case of a claim made by 
tke BQu on his father after the father’s separation but no further* 
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Partition — final •— re-opened for one excluded as outcast orf 


his expiation 58a 

in — the presumption is of all property held 

by coparceners being joint 708 

possible without property 840 

part reserved is divisible 702 

of lands redeemed may be enforced after a 

previous 684 

property omitted through inadvertence subject 

to 702, 736, 833 

comparison of Groman Law. 702 

of lands subject to public service 263 

of a vritti how made 730(r 

woman’s jewels excluded from 207, 810a 

also reasonable gifts from father to son ...... 7785, 807 


and to ft wife or daughter... 208 


is to be made of property as actually subsisting 
without allowance for previous inequalities of 

expenditure 763,, 835, 838 

unless there has been dishonesty 764d, 835 

of liabilities on inheritance 7*46, 763 

valid incumbrances to be deducted 748)» 

of debts and other liabilities 786, 791 

marriage expenses of unmarried members to be 

provided for 781 

regulated by the nature of the property as divi- 
sible or not 770 

f ?2 not essential 682 , 703 

of divisible property bow made 770 

of naturally indivisible property 784, 831 

in of Bh&gdhari and Narvad&ri no sub- divi- 
sion allowed 745 

may be made with reference to property itself 

impartible 740 

in case of partible and impartible 

property of one family 264, 740 

compensation for impartible property taken by 

one sharer 735 

comparison of English Law 735cl 

may be postponed during a life-estate 682, 843 

•or a mortgage 684, 701 

not constituted by mere arithmetical determina- 
tion of share 682, 685a, 691 a, 694 



INDEX. 
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Partition — not t^onatituted by taking profits in ebares 693, 694 

but is by a limitation of nghta to particular parts 

without actual distribution . 703 

not constituted by agreement to divide lands still 

to be recovered 684 

- effectual though not by metes and bounds... 682n, 841 

determination of shares on 763 

limited to coparceners in existence 76, 792 

Equal and Unequal, 

in ancestral property father’s and each son’s 

shares are equal 770 

according to Bombay High Court as to all 

self-acquired property uncontrolled 771, 772 

in spontaneous of self-acquired property the 

head may reserve a double share 770 

he takes an equal share if is enforced ... 770, 771 

father to distribute equitably .f. 771 

not bound to equality by custom 772c 

■ between brothers must be equal 778, 806 

collaterals per stirpes 778 

rights arising from sole possession of a portion 

by a coparcener ib, 

compensation in such a case 779 

contrary ruling ib. 

comparison of English law 779/ 

- in case of a house built by a member out of his 

separate funds 779 

See Possession. 

in between reunited coparceners the shares 

are equal 783 

mother in a takes an equal share 778a 

with an only son a moiety ib. 

by division of profits 78S 

distribution of acquisitions by different par- 
ceners proportionate to contributions 726a 

unequal not now recognized 771, 807, 820 

except by consent 844 

, .. of unequal gains must be equal... 728a 

partial not provided for in the Hindd Law 

^3ook-S * *••••••* ••••••••• ••• 

- not claimable 661, 699, 8444 

- - ^ effected only by consent 661, 699, 744, 783 
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Partition— among sons cannot be effected against tljeir will 195, 665 

Method of 

in — no account of past transactions is lo be 

taken 778 

except from the time that is wrongly refused 778d 

deduction from share for prodigal expenses ...... 786 

partial distribution brought to account in a 

fresh general ■ — - 778 

against the branch previously benefited.. 699 

rights and duties arising on 763 

» " duly claimed gives a right to account from that 

time 764fl, 769a 

in the case of enforced — “ complete accounts 

must be taken from time of demand 764 

but not generally any further back 7655, 767 

- • "■ — account how taken 769 

in a SI it for all the coparceners must be 

before the Court 764 

computation in case of one member’s separation. 

763, 764 

if detrimental Court can refuse 676 

under English Law the Court regards all equit- 
able rights 678ri 

decree for effects a severance 663, 683 

not a suit without a decree 842 

effect of decree suspended by appeal 663, 8425 

decree for of estate paying revenue to be 

executed by Collector 794 

Incidents of 

repugnant conditions cannot be annexed to es- 
tates taken on ih. 

the right to — cannot be annulled by an agree- 
ment never to divide certain property.* 
trade partnership constituted by agreement 

in 690i 

signs of implied will to effect — 687, 848 — 856 

may be proved like any other fact 848 

incompleteness of must be proved by those 

who assert it ?02, 703a 


* Bdmalinga KhMipure v. Vi^upakshi Khdndpwe^ 1. L. B. 7 Bom. 
588. 
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Partition — Consequences of— 

once to^ide is final 702, 703n, 884, 837, 8^ 

■ does not make members strangers 231, 238 

■ - does not close all claims of father and son in case 

of pauperism 793 

does not deprive son of the right of inheritance. 359, 

793 

son born after sole heir to^arent’s share ... 355 

■ of newly discovered property 883, 834 

— of a courtyard advisedly retained for common use 

refused 830 

so when division would prevent proper use 832 

consequences of partial 778 

partial separates the family as to the part 

divided 699, 7015 

no further 702 

inchoate does not alter the fights of copar- 
ceners 683 

rights of tenants of united family after — 7l7e 

evidence of— see Burden of Proof ; Evidence ; Pre- 
sumption 687, 692 

limitation now affects some cases of 828 

exclusive possession for 30 years bars an action 

for further 698 

mortgaged property redeemed by one member 
and held by him exclusively for 20 years is lia- 
ble to 694 

See Adoption II. 935w ; III. 1009w ; YII. 1189, 1190 ; YIII. 

1225; Charges; Coparceners; Debts; Disqualification; 
Distribution; Division; Elder ; Endowments; Expenditure 
836, 836 ; Family ; Father ; Female ; Fraud ; Furniture 
730 ; Grandson ; Grant ; Idol ; Illegitimate ; Indigence ; 
Maintenance ; Mother ; Ownership ; Patrimony; Property ; 
Widow. 

Partner — s* relations distinguished from those of a joint family. 698a 

■ - in business when inherits to' a Banya ... 185, 136, 138 

Partnership — joint family converted into see Partition ... 6d0d 

Pasha^;m.s 658 

Jains are 588 

See Caste. 

Pasture Ground— see Grant ; In4m. 

Paternal Aunt — see Aunt, PaternaL 
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PiTiLKi Yatan— ffffe Vatan. 

Patita — what actions make a man 558 

may inherit after penance 58a 

Plq’ MARRIAGE — is legal by Act XY. of 1856 414 

■ — of a widow allowed among Sftdras 423 


children of generally legitimate. 387, 388, 


413 

See Remarriage ; Patnt. 

Pa^ wife — said to have the same rights as a lagna wife ih. 

during first husband’s life time without divorce 

is but a concubine 415 

See Pdb Marriage. 

PatnI — meaning of — 

who is and who is not a 93 

■ alone entitled to allotment, according to Smriti 

Chandrika 885 

wife otAier than — entitled bo maintenance only 


93 


- — alone has a right of inheritance according to the 

Sdstra 86, 93, 258, 421 

PatnI BhIga — origin of — 285, 422, 819 

I prevalent in the Panjdb and in Madras 422 

• not now recognized elsewhere 819 

Patria Potestas — under the Hindfi Law 213, 288, 666 

Roman see Adoption YI. 1086» ; Father ; Stri- 


dhana. 

- extreme formerly. 281, 

gradually limited ih. 


288 

ib. 

Patrimony — once inalienable 197 

causes of this 197a 

’ recovered by father is separate property 720 

unless recovered with aid of ancestral estate 723 

mother’s assent required to partition of in 

some castes 660 

father’s assent required in many castes ib. 

, ■ — — according to the Smritis not divisible «... 732ii 

See Inheritance ; Partition ; Property 733. 

PATT^DHiKARi = head of a Matha ... 568 

Taunarbhava = son of a Paunarbhfi 6526 

Pauper — See Adoption Y. 1075 ; Indigence ; Maintenance j 

Partition 793 

Penal Code, The iNuiAN—ase Adultery. 



INDEX. 1^5 

Penance — questions on 11 

' ’ ■ — ■*- treated of in Y&jSavalkya 13 

■ — in case of adultery 424,593, 885 

fornication 424 

an out-caste * 690 

See Disqualification 58a. 

Pension ; * 180 

substituted for a saranjdm must support junior 

members 742 

— not attachable 775n 

See Nibandha ; Property. 

Permission — see Adoption passim ; Sanction. 

PERPETUiir — rule against under English law rests on 

public policy 200a 

in favour of private persona disallowed 184, 216w, 260, 

oven under the form of a religious trust 203^ 

in favour of an idol or charity * 186 

See Endowment ; Trust. 

grants of land in not incompetent because 

rSj impartible 398 

obstacle to in the presidency towns 226 

not in the mofussil..* 

Personal Inheritance — (E nglish Law) 773 

Personal Law — governs duties 7 

Personal Property— (E nglish Law) 773 

in stocks and shares 776 

Per Stirpes — see Partition. 

PhalavibhIga = division of produce 786, 849 

See Partition. 

Pig nobis Capio 7625 

Pilgrimage — not recognized as a cause for alienation 322 

expenses of a not awarded to a widow as 

against her brother-in-law 7Gltf 

Pious ACTS^are indivisible 831 

PiTiUDViq’ = Enemy of Father— Enemy of Father 683 

Place of Adoption 1118 

jSfftfsldoption YI. 1123. 

Place of Worship and Sacrifice— indivisible 

Polity 

Pollution— arising from death ; duration of 95flrf 

I as affecting adoptive father and son — see Adop- 
tion III. 960 ; YII * 
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Boltanpry * 284 

- — in Kamaun ; 289a 

' still subsists in Cochin and Travancore 284 

and amongst many of the aborigines of India 419 

such as Tothiyars 419^ 

■ - amongst the K&yars ib. 

and in Seordj, Lahoul, Spit! ib> 

fraternal amongst the Thiyens ib. 

and Khdsias 289a 

reduced to biandry 284 

its effects on inheritance... ib, 

transition to the ordinary system 285 

connected with niyoga 289 

— — in Sparta... 289a 

Polygamy — is referred to in the Yedas 879<r 

Possession — its effect under Hiudd Law 6925 

adversd'and permissive discussed ... 687a, 693, 

696, 704a 

partial extended to the whole when right- 
fully taken 12135 

separate of part of joint estate 634^, 778 

— — by the mortgagee is acquired by a bond fide 

attornment of the mortgagor 696n 

not always given to a cultivator 696 

. by Collector to protect revenue not adverse to 

real owner 704a 

- in common by joint family 676, 697 

by co-sharer ; its nature 633 

Roman and English Laws compared with the 

Hindd Law 633d^ 

by one joint tenant is by all 697 

unless distinctly exclusive ib, 

exclusive constitutes separation 633, 697 

See below. 


— — • necessary to bar co-parceners 694, 

696, 

mere non-enjoyment not equivalent to exclusion . 704a 

change of ■■ — when dispensed with 1^9n, 1213 

— ■' ' > generally essential to change of 

ownership 218, 221, 6965 

comparison of Roman Law 6955 

not necessary to validate gift to son 686», 811 

change of — replaced by registration 
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PoiseVsion — exception to change of being replaced 685c 

may be dispensed with when the deed is incon- 


trovertible P 12185 

separate a sign of partition 688a, 692, 695 


—once held essential to partition 841 

as to ownership of separate share ... 111a 

perfecting title may be acquired notwithstand- 
ing an irregularity in taking it.. 696» 

giving by a single co- sharer to purchaser protected 638 
exclusive by a single co-sharer raises a pre- 

sumption of its being his share in a past par- 
tition * 633c, 695 

acquired pendente lite is subject to the deci- 
sion 686 


before suit makes possesor a necessary 

party ih. 

is the strongest proof of ownershfjj 172 

as a title prevails until a better is shown 6955 

title by — arises concurrently with extinc- 
tion of the right to sue 697 

long by a member with consent of other 

sharers gives him a right to retain the parti- 
cular portion in partition 779 

by several in succession must be connected by 
lawful derivation to give a prescriptive title 

to the last 704a 

acquired permissively or by tenancy does not 
become adverse by mere non-payment of rent 

for 12 years 696ai 

by the mortgagee after payment is not necessa- 
rily adverse 

suits for — — 

refused to co-sharers excluded by one ? 633c 


See Coparcener ; Gift ; Limitation ; Notice ; Partition ; Pre- 


sumption ; Property ; Eegistration ; Sale. 

PoSSESSOEY ACTIONS ’• 

jurisdiction.... 

PosTHUJiiDUs Son — obtains a share after partition 708 

Bee Adoption VII, 1150 ; Son 792. 

PovEtt-TY Qualification — see Adoption V. 1075; Daughter 
{above t p. 1308). 

pRABHU — Adoption III. 952c; IV. 1029; Caste 521' 
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Prajapai;^ — declares patrimony impartible — see Inheritance 271 
Property A ; Patrimony. 

Phajapatya Marriage 514, 517, 519 

See Marriage. 

Prbcbdbncb — of begotten son over adopted son 1186, 1187 

See Adoption III. 955n ; VII, 1187 ; Eldership ; Primogeniture. 

Preceptor — of a BrAhmana, when inherits 187, 481, 496, 500 

inherits to a Naishthika Brahmfi.ch&ri 144, 500 

Pre-emption — arises from former impartibility of patrimony ... 731 

right of may be exercised by a widow taking 

by inheritance 31371 

Preference — in adoption by a widow, rule of — - 1025 

Pregnancy — of widow postpones partition 657 

See Adoption III. 945, 1011 ; Partition. 

Prepared Food — ^ indi visible 831 

Prescription— under the Hindd Law 6955, 698» 

compan'son of Roman Law 698?i 

under the Bombay Regulation V. of 1827 697 

— does not arise where successive possessions are 

unlawful 704a 

See Limitation ; Possession ; Ownership. 

Present — from a friend is separate property 340 

— to a woman ; succession to 544 

See Stridhana. 

Presidbncy Town — residence in does not of itself subject 

a Hindd to English Law 3 

testamentary law in See Will. 

Presumption — of union of a HindO family 708 

■ of joint estate 688, 708, 720, 7245, 729a 

this is easily overcome 729a 

•— — — in favour of joint acquisitions in united family 78, 709, 

720, 7245 

circumstances may rebut it 78 

— in case of separate acquisitions asserted and de- 
nied 729a 

of separate acquisition from conveyances in a 

single name and long enjoyment 7243 

of partition from separate possession 694, 695 

quiescent enjoyment of part.* 681, 697 

»■ ' ■■■— of allotment in partition against him who long 

holds a part of an estate exclusively 683o 

■ - of death when arises .. 676 
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P&ESUMPTiON — iu a.benami transaction 

of acquiescence of co-sharers when lessee conti- 
nues to hold under lease from a divided member 779 
of a debt contracted by the manager of a united 


family being joint 749 

in favour of widow’s dealings approved by heirs . 1217 

in favour of adoption 1094ss 

against the gift of only or eldest son except as 

dvydmushy^yana 12093 

See Adoption IV., VI ; Burden of Proof; Evidence. 

Priest — s fees and duties of 398, 411 

inherit from Yojam&na 714 

widow may succeed to emoluments by custom ... 411 

she appointing an officiator ib, 

an intruder may be sued 

See Property, Sacred * 

Primogeniture — origin of ♦. 914 

• under English Law 60 

in ancient Hindtl Law 69 

was a right of headship rather than ownership... 737 

connected with impartibility 7350 

instance of succession under rule of — 70n- 

junior son by birth entitled to precedence over 

elder son by adoption 935flr 

provision for younger brother where pre- 
vails 263 

traces of still preserved 736a 

contests as to in India and Europe ib. 

See Adoption II. 955w ; Appanage ; Brother ; Custom ; 

Eldership ; Precedence ; Baj. 

Principality — ruled usually by a single line of Chieftains 736 

various modes of succession to 736 

pRiTiDATTA — is the affectionate gift of the husband ... 146, 269, 619 
See Strldhana. 

Privity — connects successive possessions 704a 

Privy — is indivisible 832 

PaoBATE—granted to adopted son 1233 

of a will in the Mofussil needless 226, 

See Idoption Till. 1233 ; Wills 226. 226. 

Peoce dure— ^ indd 239 

Proceedings — legal 24 

See Adoption VIII; Limitation ; Suit. 
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Procreation— by deputy was common in ancient times •882» 

on a fiddra a ground of expulsion 424A 

pRODiOAii — see Expenditure 786w ; Father ; Interdiction. 

Prodigal Expenditure— deduction for 786 

See Coparcener ; Partition. 

Prodigality of Father — a cause of rescission by son 194^ 

See Prodigal ; Burden of Proof. 

Profits — see Rents and Profits; Partition 693, 694 

Prohibition — see Adoption III 968, 969 

Prohibitive Will — ^prevails over active in a combination 608 


Profligacy — see Alienation ; Debts ; Interdiction ; Partition ; 

Prodigal. 

Promise — s are sacred 189, 266, 295, 7477t 

s now create only a moral not legal obligation... 195, 206 


property promised morally inalienable 206 

gratuitous s generally void 193 

' ' ■ made the father binding on the sons 161, 747ii 

— — to wife if reasonable binds sons 208 

fulfilment of postponed to maintenance of 

family 1242 

See Adoption III. 952; Father; Son.. * 

Property — 

A. Its Characteristics under HindO Law. 

nature of under Hindfi Law 173 

power of sale not a necessary incident of * 

local sacrifices held a consecration for the benefit 

of the first occupants 197 

allodial rather than feudal 173 

■ ' " ■ takes its characteristics from the family law 237 


^ they are not qualities inherent in the land, &c. ... ib, 

— referred to religions connexion by the ancient law 55 

— connected with family sacra 66», 587, 752a, 1082 

rights of under the BiAhmanical system 

connected with spiritual union 636 

possession of — essential to an effective sacri- 

partition attending dispersion of sacra 

as viewed by Hindfi Law is in itself capable of 

alienation (Smr. Ohand.) 

sale of land once disallowed 197, 732 

• See Bo. Gov. Sel. No. 114, p. 6, para. 12* 
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BAOS 

— religious gifts approved 197# 198 

.. - irresumable 138a, 174, 202 

these the source of the right of alienation ... 192, 7< 
comparison of history of the religious gifts under 

English Law 192c 

under various other laws 733» 

See Dedication ; Endowment ; Gift ; Grant ; Idol ; 
Sacra. 

ownership regarded as indestructible without the 

owner's will 732 

See Ownership. 

— conceived as not transferrible without consent. 649, 

1161 

how far volition passes depends on personal 


law 7 

partition originally a mere distribution for use... 731 
may bo freed from special cus(^m by mutual 

consent 741 

intention to free from custom must be 


expressed ib. 

Limitations of 170ss 

by owner restricted 178 


must be in favour of an existing person 

182, 185, 1110, 1833 


cannot generally be made inalienable 188 

limitation of female ownership... 1765, 308ss, 462, 733n 

limited rights of widows 97# 98, 314, 1113 

of wives...., 91, 777 


comparison of other systems 1765 

See Daughter ; Female ; Stridhana ; Succession, 
ownership and succession of tribes and village 

communities 138a, 172c, 782n 

succession of BrSihmana community 138 

a stranger cannot be introduced as a co^sharer 
without assent of co-members 733n 


Mirasi rights 176, 788n 

Bhl^ddiri and Narvadiri estates'*' 175 

private property generally subordinated to the 
will of the sovereign 1785, 185 


* See Bom. Gov. Rec. No. 114. At p. 5 is an instance of the yiL 
lage changing the seat of cultivation triennially, which illustratai 
Tao. Germ. 26. See too 5th Rep. 723. 
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Peopkbty— rD. Classes oe Property. 

I. Acceding to Natural Character, 
a. hnmoveahle Property. 

what is immoveable - — under Hind A Law P 


question discussed 772d 

immoveable — in legislation 773ss 

immoveable — includes a hakk ih. 

and arrears ? 


may include property purchased 
with capital or profits of 
ancestral moveable 709& 


immoveable — — does not include an annuity from 


Government land revenue 773 

but one to a temple out of extra assessments held 

a charge on — 

• — regarded as inalienable except with 

^ assent of family P 648 

not disposable by owner P 772, 813 

power of disposition supported by a ^astri 814 

and allowed by the High Court of Bombay 772 


naturally indivisible how disposed of ...829 — 832 

immoveable not to be aliened so as to reduce 


family to indigence 604, 758c, 1242 

a compound is divisible — under ordinary 
circumstances 832 


restrictions on widow’s disposal of — — — 777 

See Alienation ; Stridhana ; Widow; below p. 


a, a. Moveable Property. 

- not identical with ‘‘personal property” 


under English Law 773 

disposable by owner 812, 818 

widow’s power to dispose of 777 


See Personal Property ; Stridhana ; Widow. 
Incorporeal Property. 

Nibandha declared immoveable 


includes a religious fund 

See Hakk 772; Mbandha 17 id, 773; Pension; 
SaranjAm. * 

y. Indivisible or Impartible Property i see below D. II. 


indivisible described 728 

legally described 736 

— kinds enumerated 730, 784, 831 
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Property— ' legally indivisible, so to be disposed of in partition 

as to secure maximum of advantage to 

all coparceners 7B4 

’■■■ may be sold and proceeds distributed or 

equitably adjusted by agreement 784*, 785, 881 

impartibility not a reason for exoneration from 

debts 163 

D, II. According to ^UTjpoaea served, 
a. Sacred Froperty. 

sacred 188a, 185, 197, 202, 554 

dedicated to an idol 160. 

confined to priestly family... 411 

sacred — inalienable under most religious 

systems 1855 

comparison of Roman Law ib, 

' ■ subject to special limitations as to inherit- 
ance, partition, and alienation® 817 

temple allowances are hereditary and divisible, 

(subject to special customs) in some cases 742 

trust property partible subject to trust ib, 

a widow may enjoy appointing a sub- 
stitute 411 

intruder subject to a suit ib, 

under the Roman Law 817a 

Alienation ; Ascetic; Custom; Dedication; 
Division ; Endowment ; Gift ; Gos&vi ; Grant ; 

Idol ; Krishndrpana ; Mahant ; Perpetuity ; Sro- 
triyam ; Temple ; Trust ; Vritti. 

jS. Charities and Public Dedications, 

— DEDICATED — is a trust 160 

■ generally inalienable ib. 

Sec Charity; Dharma; Grant; Trust ; Will. 

y. Political Tenures, 

* • 

■ IMPARTIBLE — on account of political condition ... 735 

■ maybe joint 740 

1 includes a pension commuted for a 

resumed saranjdm 650 ^ 

■ > - - may form part of family estate..... 740 . 

- . ' M .,.,,,. and be taken into account in partition ib, 

I — not necessarily inalienable 

seniority by birth gives superiority of 
title to — 



PHOPXETY, IMPARTIBLE— is inherited by the nearest maU 

members in preference to daughters 740 
claim to a r&j as being refuted by en- 


joyment opposed to impartibility 741(1 

the Tarwad’s — — in Malabar 656(1 


See Grant ; Jilgir ; RSij ; Saranj&m ; Zaminddr. 

B Official Tenures. 

Tatan is dirisible 844, 84^ 

a vatan impartible, held not to have become 

partible by cessation of official functions 742 

See Hereditary Office ; Joshi ; Tatan. 

D. III. Accm'ding to Relations of the Persons interested. 

a. As Members of a Famihj. 
a. In equal Relations. 

1. 1. AncestrolJoint Property. 

- Ancestral — described 709, 711, 718, 720, 72$ 

joint — - regarded by HinddLaw as an attribute 


of common origin 598 

■ — ■ implies concurrence of rights over the 

aggregate 

■ depends on indivision of family 599 

comparison of Eoman and French Laws 

a joint trade is joint 340 

acquired by use of patrimony is joint ... 709, 720 

purchased out of the income of ancestral — is 
itself ancestml 72$ 


immoveable acquired by means of aneestral 

moveable ranks as aneestral immoveable 

1 709d, 728, 724 

acquired through instruction at the family ex- 


pense is joint 841 

self-acquired does not rank as joint where ac- 
quirer received only sustenartee and elementary 

education from family 720* 

acquired while acquirer was drawing an income 

from family is joint 727 

J oiNT — - cjauses absorption of interest on death 

without male issue ?...•• 698> 


the whole property of each member presumed 

to be joint 708, 720, 7246, 729» 

See Family ; Presumption. 



PkoI^ertt, ancestral ^ gift to united brethren 'without disori- 

xnination is joint 653i, 

■■ — becomes ancestral as soon as it devolves undis- 
posed of on descendants ..... 7l0 

ancestral — — co-extensive with objects of nnob- 

struoted inheritance 711 

father and son have equal ownership in ancestral 

363, 890, 685, 713, 723, 796, 798 

whether ancestral is alienable by father for 

purpose not illegal or immoral 618, 61? 

joint inalienable by co- sharer under the 

Mit&ksbar& 1242 

gift of immoveable ancestral allowed by Mi- 

tftkshar^ to a separated parcener 478 

may be joint though impartible 740 

indivision excludes several ownership according 

to Ddya BhUga a 766 

conditions under which partition may be claimed 657 
■ ancestral, partible at will of son united with 

father, head of a family ‘ t6. 

after partition retains its character between the 

parcener and his sons 716, 717 

comparison of English Law 717e 

share taken on partition is ancestral — to the 

branch taking it 717 

undivided not answerable for separate debts 79 

> includes property mortgaged but 

not recovered 684 

recovered by one of several sons 69, 

797 


immoveable mortgaged by the father and 

sold in execution subject to son’s claim for 


partition 694n; comp v618, 622^642 

eflPect of a single parcener’s sale 688a 

father has no exclusive right in devolv- 
ing on him by brother’s death P 710 


See Coparcener; Eldership; Partition; Possession ; 
Brosidence 702; Sale; Savings 168; Widpw. 316. 


a. 1. 2. Separate arid Self-acquired Pfopertp. 

Separate and Self-acquired— defined 340, 841, 721, 

724, 7S» 
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Pbofbrty, separate and self- acquired— is of two sorts " 721 

— as between father and son ih» 

as between coparceners 724 

■ " ' independently acquired ranks as separate estate. 78, 

mb 

undivided members may have — — 7l6e 

separate includes : property inherited from 

females, brothers, collaterals, or great>great- 

grandfather 710, 711, 728 

nature of property thus taken discussed .... 711 bb 

inherited in any right other than lineal inherit- 
ance through males is self-acquired P...715, 722 

separate includes : property sold, which a 

coparcener repurchases out of 

his own means 719 

savings and accumulations by 
junior members out of their 


allotments in a zamindari 168, 748 
gains of science without aid of 


patrimony 


724 

a reward for extraordinary 


achievement 


7266 

gains of valour without aid of 


patrimony 


724 

gains of chance 


ib. 

nuptial gifts 


861 

present from friends ... 


ih. 

grant of village 


721 

bequests 

227, 228 

property recovered from stran- 



ger holding adversely to 
family of acquirer 719 

— ancestral property recovered by 

father 718,722 

the recovery being through his 

own ability 718, 728 

mother’s estate is not P 711ii, 714 

^ zaminddri inherited through mother not — - ... 714 

^ received from father-in-law or maternal grand- 
father is (in Dera Gazi Khan)... 7126, 7246 

— of half-caste received from his European father is 


227 
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FAax 

pROPBRTY— property renounced in favour of younger sons is 

their separate 717o 

source of fund employed determines if property 

is separate or otherwise 7^8 

property divided is treated as separate of 

the member as against separated members ... 717 

the acquirer has absolute power of disposal over 

separate 477 

presumption that is self-acquired from long 

enjoyment and separate dealings 7246* 

unequal distribution of separate is admissible, 

though opposed to commentaries 208ss, 648, 772,812 

separate may be given or willed to wife to 

the exclusion of sous P 806, 885 

contrary opinion of the Hindd authorities 807ss, 884, 




1107 

especially as to immoveables ....a 648a, 810, 814a 

See above D. I. a. 

he may give her even ancestral separate to a 

moderate extent 207 

when son, grandson, or great-grandson can de- 
mand share in separate 658, 795, 796, 808 

acquired by different parceners how to be distri- 
buted 7256, 734 

presumptions which arise in such cases, see Bur- 
den of Proof ; Presumption. 

See Adoption YII ; Alienation ; Coparcener ; Dis- 
tribution ; Pather ; Mother ; Testamentary 


Power 103ss, 667 

1. 8. Becovered Property, 

meaning of ** recovered” 720, 797 

nature of — • — » 719 


recovered by father when ranks as self-acquired 


718, 722 

and when as ancestral 722 

ancestral recovered without the aid of the 

patrimony becomes separate 720, 7256 

ancestral recovered by another coparcener 

with the aid of patrimony is ancestral — „• 718 
subject to deduction of one-fourth for the ac- 
quirer n, 

■ looked on jealously by custom though 

approved by the Sftstras 764 
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FBOPBBTT-r-a. 2. In StUtordinate BelaUons. 

gift of ancestral immoveable restricted by 

6 &stri in case of a married man 477 

and his testamentary power 11 680 

nuptial gifts are separate — 840, 724, 861 

property acquired by a woman usually her hus- 

band^s 91 

See Adoption YII. ; Concubine ; Daughter ; Fe- 
male ; Illegitimate Son j Marriage ; Sister ; 
Widow; Wife. 

/3. As members of Communiiies and Corporations, 
transferred by a mahant by breach of trust can 

be recovered 188/ 

See Bh^gdSrri 431, 745 ; Endowment ; Matha. 

y. As members of Castes and Classes, 

See Brothmanas ; Mah&rs. 

6. Co-Ownership ; Co-Possession ; Co-Besponsibility, 

See Coparcener j Family ; Manager ; Ownership ; 
Eepresentation ; Possession ; Suit. 

— - Ancestral — see above D. III. and the references. 

> — Divisible — see Property A ; C. II. jS ; D. I. y ; 

D. II. a ; D. III. a. I. 2, and the references. 

» — Immoveable — see Property D. I. a. 1. 1, 1. 2 ; Alienation* 

i" " Impartible or Indivisible, — see Property D. I. y ; 

C. II. 3 ; D. II. y; D. III. y, and the references. 

■ Inalienable — see Property A. D. II. a, and the references. 

Eeligious or Sacred. — see Property D. I. 0 ; II a, 

and the references. 

Self-acquired or Separate — see Property D. III. a, 

1.2; Alienation ; Debt ; Inheritance ; Partition ; 


Presumption. 

Prostitution — property acquired by — belongs to the hus- 
band 516 

Puberty — see Adoption II. 930^' ; III. 998 ; Age. 

PuMEi = worshipper 666 

Public Policy 188, 189 

386,^662, 882 

son of a regarded as illegitimate 388 

■ legitimized by Act XV. of 1866 887 

See P&i ; Remarriage 887, 388. 

inherits 187 
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when inherits to a Sanny&si i 144, 

See Disciple ; Guru ; Student. 

Purchase — by a coparcener is presumed to be on the joint ac- 
count 

of son disallowed 894 

of children by dancing worhen once common 933a 

by Gosdvls of disciples 983 

See Adoption II. 

of wife disapproved, eee Wife 273, 376 

Purchaser — for value favoured 192 

— of family property ; his responsibilities 622, 686 

from father or manager bound to inquiry 641 

• ' ' ' ■ in good faith from a widow exonerated 101 

— with notice of widow’s claim 80 

without ib, 

of an undivided interest, becomes a tenant in 

common with other co- sharers#.. 606, 631, 632, 707 

not entitled to any particular portion of the 

estate 606, 631, 705 

has to work out his right by partition 606, 631, 705, 

706, 707, 786 

must join all the members as defendants 706 

on partition may be allowed the particular por- 
tion so far as justice allows 705 

■ — cannot be put into possession 664, 707 

but in possession allowed a joint possession with 

other CO- sharers 633, 664, 707 

will not be ousted 683 

not affected by subsequent partition to which he 

was not a party 632 

■ under decree against a co parcener must sue for 

partition 637 

contrary rule as to a father in Madras ib. 

Pur! Caste 666 

See Gos&vis. 

POROHITA ISO 

PuROHiTS 200, 243» 

Put — escaped by a single adoption 1148 . 

PutRA— in the Sm|*itis does not strictly . include an adopted 

son 

See Son. 

PUThisHTi — eee Adoption YI 1082, 1124, 1126 , 

176 H 
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PutrikI- 

two senses of * 

— — — -not enumerated by Manu 8946, 10676 

but named separately i6.. 

'■ was ranked abore Kshefcr^'a 7b3c 

- placed on the" same footing as aurasa 10676 

sister’s daughter or son cannot be — — 1058 

the daughter herself might be called and 

perform obsequies 10676 

■ — ■ not recognized at the present day 894 

See Adoption II. 877 ; IV. 1027 ; Appointment 890. 

PUTRlKi-SUTA 84, 87 

Quasi- Adofiion — see Adoption 1068 

Quasi-ootbaship — amongst the lower castes 929e 

Quit-rent 697 

BIj— may exist for purposes of property without special poli- 
tical statifs 739 

inheritance to such a resembles that to a princi- 
pality i6. 

succession to 70,15.7, 788 

- compared with European system ... 735e 

illegitimate son excluded from 152 

regranted before adoption to widow. 1152 

See Custom ; Descent ; Devolution ; Eldership ; Princi- 
pality ; Property II. 

Buah — see Adoption Y1 1122 

Rajput Casts 884,458 

Rakshasa Marriage 517, 

See Marriage. 

Bamananoa .1 

Ramavat 

Ranqari Caste 859 

Ratification — ^ no — - of that which is not done on account of 

the principal 368, 1175 

requires knowledge 1229 

of a lease made by widow 102^, 868 

by conduct of son of payment of mortgage to his 

mother 612 

in oases of adoption 1099 

5e« Acquiescence i Adoption VI. 1105; VII. 1175; Estoppel ; 
Relation 1219/; Widow. 

Rationalist — ranks as an Atheist 


869 
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RIvalkItha 5^4 

Re-apfearancb — See Absence ; Absentee. 

Reason of Latt— when consulted. 674, 676, 691, 725, 767, 845 
See Interpretation. 

Reasonable Inquiry — eee Purchaser ; Manager ; Minor ; Creditor, 

Records — see Authentication 1101 

Registration — cases of referred to 6966 ‘ 

case of gift discussed 6850 

effect of 189, 190, 191 

as notice 190 

omission to register tA 

replacing possession for transfer of ownership ... 685 

partition deed for Rs. ICO and more to be regis- 
tered 680/ 

but partition otherwise proveable... t6. 

See Adoption VI. 1138 ; VIII. 1220. 

REGULATiONS^see separate List, p. Ixxyii. • 

Relation — ( term of English Law) — cannot validate an act void 

for want of power 964, 1219 

the invalidity of an adoption is not cured by a 
supervening state of things in which it would 

have been valid*. 1014d 

Relations — see Kinsmen. 

Relationship — full blood — counterbalances reunion 23/ 

remote 242 

not recognized in ancient times.. 242a 

analogies of European Law 243n 

of the adopted son dependent on the Saiaskdras. 988, 

1203 

See Adoption IV. 

Relatives— provision for — at the time of partition ...... 747, 1202 

blood — of wife — see Adoption IV 1083 

See Inheritance ; Kinsmen ; Maintenance ; Partition. 

Religion — as determining personal law '. 4 

Religious Ceremonies — C eremonies. 

Religious Community 551,554 

See Custom ; Property. 

Religiou| Endowment — see Endowment. 

Rsligious Services 554 

Relinquishment — of a share, recognized 827, 8^ 

■ induced by fraud is not binding 8.H9 
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B£LiN(2Ui8HMfiNT— by widow — see Widow * 

See Adoption VII. 938; 1178. 

Rbmai?«der — only to a person in existence 171^ 

estate by way of 1159 

not to be governed by English Law 97, 98^^ 

Bemarriaoe— of widows in higher castes void by HindO Law. 413 

of widows disallowed* by Hindd Law except under 

caste custom 386ss, 417, 425, 447 

- — valid amongst ^Qdras 423 

divests widow’s estate 591 

in some castes on by widow, payment must be 

made to the family and sometimes to the caste. 418a 

in some castes widow on has to give up all 

her first husband’s property except pritidatta... 417 

■ does not prevent inheritance from son by first 

husljand 458 

offspring of a woman by formerly considered 

illegitimate S87 

son by — now legitimate 413 

legalized by Act XV. of 1866... 360, 387, 389, 413. 425, 

447, 453 

a woman remarried without divorce deemed a 

concubine 593 

such a penal ofience »5. 

See Adoption III. 999 ; P&t Marriage ; Widow. 

Bbnxs and Profits — receipt of separately not con- 
clusive of partition 693, 786 

division of is a recognized mode of par- 
tition 694, 786, 829, 849 

of a Vatandfiri village 786 

Benunciation— by an older brother gives estate to a younger 457, 717c 

. of adoption not allowed 1153 

' of marriage on payment of a fine..., 423 

‘ ■ ■■ •mmmmmmm filSallOW Ofi 424 

See Adoption VII. ; Relinquishment. 

Bepa RTITION— when may be claimed ; . 703, 839 

— — not generally claimable 834, 837 

exceptions 

variation in value does not give a right to claim 


See Partition. 
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BepAesektation (= Declaration)— inducing change of position 

must bo made good 189, 12$9 

-- — (for inheritance) by descendants 65 

sons and grandsons take by 72 

female not generally recognized 470 

rule as to not affected by residence abroad. 73 

extent of 344, 652, 672 

law of extends to remote relations 74 

failure of three intermediate links bars the right 

of 73,344 

can be claimed up to seventh degree 73 

■ ■ — ■ said not to extend to collaterals 468, 469 

grandsons take by when mother dies be- 

tween death of grandfather and actual partition 111 

nature of this succession discussed 711n 

limits of by descendants 664 

■ — not recognized in heirship to^a deceased bro- 

ther Ill 

of family by father 707, 708 


See Father. 

exception under circumstances in favour of in- 


* 

fant sons 708a 

- of family by father as defendant 617e 

^ of father by adopted son in partition 935c 

See Adoption VII ; Family ; Manager ; Possession. 

- of joint family in suits ; . . . 615 

See Suit 1179. 


representative character ascribed to father or 

coparcener sued 611, 620ss, 629, 686 

in other cases denied 62688 

See Suit. 


Repudiation— flee Wife 5935 

Repugnant Provisions — void 671, 718, 721 

Reserve — see Adoption VI. 1107, 1109, 1114 ; VII. 1157 

Res Saceaq 185 

See Sacra ; Property, Sacred. 

Res Judicata— binds the same parties, though a different portion 
• of the property was the object of the former 

suit 1334 

binds when the decision bore on the same jural 

relation 
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Ess Judicata — ^instance of maintained, though erro- ' 


^ neons 722b 

4 -^ 

See Adoption VIll. 1234. 

Rbsidencb — as affecting the law to which subject 3 

abroad does not affect representation 73 

daughter entitled to 68 


of the widow should be in the family dwelling 68, 79, 

262, 256, 734. 826, 863 

enforced by caste laws as a condi- 


tion of maintenance 267a 

in husband’s family a duty not now 

enforced 266, 260 

widow cannot be deprived of her right by a sale 79, 

252, 345, 734 

comparison of custom of London 7346 

widow’s occupation is notice of the right 8266 

purchaser with notice of widow’s right to — bound 262 
separate — when allowed 267 


See Adoption VI. 1123 ; VII. 1164, 1180 ; Maintenance ; Widow. 


Besidub, Undivided — succession to — — how regulated ... 702 
Besignation — see Eelinquishment ; Renunciation. 

Responses — importance of of law officers 3 

See Adoption I. 866 ; V. 1073. 

Restriction— Transfer 7216 

Bbsumption — of grants by native rulors 398 

— of land by Government gives right to a parce- 
ner, deprived of it, to claim contribution from 

others 840 

Retrospective eppect op Adoption ... 368, 982, 993ss, 1149s8, 1176 

RfiUxnoN — with whom possible 140, 666 

— *• how effected 140 

effect of §6. 

original status restored 143 

— according to the Viramitrodaya 144 

See Family 6566. 

Reunited Coparcener — succession to — 140 

—8 when succeed 141 

sons take their father’s estate l40, 141 

in preference to sons still separate t6. 

See Inheritance i Reunion 140. 

Beuntted Famili — see Family, Reunited., 
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2 = expectant heir) — ^haa no vested interest during 
■ *8 life 

cannot generally obtain a declaration of his title 

during widow’s life 96, 

but may in case of an attempted alienation.’* 

" may protect the estate against improper aliena* 

tion or waste 97 

— cannot question alienation in which be concnr- 

red 778n 

what can sue the widow 97 

■ when bound by a decree against the widow 96a 

interest of — — is not liable to attachment and 

sale 98, 190c, 314 

Revocation — see Adoption YI. 1086 ; Gift. 

Bights — beyond the pale of religious connexion not recognized 

by ancient laws 

creation of only in favour of^ person in ex- 
istence 185 

— — of widows restricted in Bengal 1078 

of maintenance cannot be assigned by a widow 192, 253, 

269, 262, 302 

proprietary acquired by occupancy 379 

restoration of conjugal when refused 91c 

See Birth ; Inheritance ; Property; Wife. 

Rites and Ceremonies oe Adoption — see Adoption YI. passim. 


Rival Wipe — see Wife. . 

Roads— common — when indivisible 730 

may be used by all coparceners 784 


Roman Law — compared with Hindd Law... 1866, 194d, 214, 218, 

242a, 2776, 282n, 284a, 2970, 319a, 441,4636, 575a, 

685tt, 610c, 629c, 630», 649c, 698n, 703a, 7246, 

817a, 893a, 905d, 916a, 926c, 928a, 92Pd; 930^, 

931o, 932c, 933a, 936a, 1080/, 1165c 
Rotation — proceeds of hereditary office to be enjoyed by — ^ 784, 817 

an in&m village, indivisible, may be enjoyed by 
829 

property dedicated to family idol to be enjoyed 

• by 

places of worship and sacrifices are- indivisible 

and to be enjoyed by 

• See lari Dutt Kjost v. Musst, Hanshwtii KosT<iin$ L. B. 10 L 
150. 
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RoTtmnBRS * 79 ^ 

Sacjsrootal Phivileges Bbib 

Sacra 69; 165a 

privata 166fl, 1865 

— follow the inheritance 907 

connexion of — — with inheritance 666, 752«, 1082 

rights of property connected with 1082, 1085, 1101, 

1104,1118, 1146, 1197, 1204 

— devolve on the person who takes the estate 939 

perpetuation of the — 984, 988, 989 

Siidras have no — ^ in the higher sense 1036 

change of in adoption 1020, 1147 

■ non-performance of does not deprive the heir of 

his estate 907 

See Adoption III. 983, 984, 988, 989 ; lY. 1036 ; YII. 1147, 1189 

SACRAMENTS—treated of. 19, 24 

to be pCTformed in adoptive father’s family 1060 

See Adoption ; Marriage 1064 ; Property, Sacred ; Samskfi,ras. 
Sacred Writings — see Interpretation. 

Sacrifice — performance of taught 32 

motive for 874, 900 

expensive s may be performed by one mem- 
ber only with the assent of others 603 

See Assent. 

separate performance of a sign of partition 

689, 731d 

~s fotbidden to the ^ddras...... 920 

except vicarious ib. 

former prevalence cf animal — 8755, 900f 

6rauta 914a 

Roman domestic s 689a 

See Adoption II. 92Zn ; IV, 1060 ; YIL passim. 

Sadbisak likeness, suitableness 1058 

See Adoption II. 928. 

Sagotba— see Adoption, lY. 1065 ; VI... 1132 

Sagotba Saphipa— see Sapindas. 

version of the Veda 

Sarxjlya— see Sapinda, Qotraja. 


'Of patrimony once disallowed 
arose through gifts,.., 


197 

ih. 



PAOS 

—formerly had to take the shape of gift 192, 

delivery and acceptance necessary for a 

of land still unrecognized in some districts 

consent of townsmen or co^mir&sdirs formerly 

required i5. 

of family lands not a process of Hindd Law for enforc- 
ing payment of debts 649 

— — made for common liability causes a deduction from 

common property 668 

— of son in extreme need, see Adoption 1074, 1075 

and gift of a child forbidden by Apastamba 876cl 

‘ — of children recognized amongst the Romans 893a 

— of expectant interest of doubtful validity 190« 

in execution of a father’s interest does not pass son’s.. 68^ 

of a single co-parcener’s interest extends to it only.,. ih. 

effect given to by partition 

purchaser at a Court can only peek for partition 707e 

■ acquires only the judgment debtor’s right to 

claim a severance of his share’^ 663 

See Adoption VII. 1177; Alienation ; Co-parcener ; Father ; 
Purchaser ; Widow. 

Sale in Execution — rights of enjoyment of otherwise indivi- 
sible property (e. y. well or tank) are transfer- 


rible in execution 832 

Salic Law — compared with HinddLaw 88a, 448 

Salvation — may be attained by asceticism 905a 

See Adoption 11. 872, 875, 901, 902, 921, 1082, 1103; Ascetic. 

Salvbb Caste 7bld 

Samanaootra — the same as gotraja 129 

- — — means belonging to the same family «5. 

Samanodakas — who are 132, 133 

meaning of 138 

— — — gotraja, when succeed 133, 486 

- — — cease with the fourteenth degree ih, ik, 

■■ not mentioned in the MitdksharA as heirs to a 

woman’s property 537 

SfMBANDHA 

SAMsiBA#= moral and ceremonial duties 


^ Bdboo Hwrdsy NatTQin Sdhu v. Baboo Boodei Perkash Pr- 

Co. 5, Deo. 1883. 

177 H 
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. FAes 

SawkIra • =r the initiatory rites (Mahu H. 26ss,39, 67. 169, 170) 658 


neglected by GosAvU 668 

Munja or Upandyana (Manu II. 169)* 

See Initiation. 

performance of — as affecting status 9386 

* ' ' ’ — ~ adoption, see Adop- 

tion II. 9386, 1148 ; VII. 1160, 1166 ; Ceremo- 
nies ; Initiation ; Marriage. 

SamskIeakaustubha— of Anantadeva 24, 862 

See separate List of Hindd Authorities, p. Ixxxvi. 

SAfifeRlSHTi — succession to a 140 

Samvabta Sm|iiti 47 

Sanction — of grantor deemed necessary to adoption of an heir 

to the holding of grantee 937fi 

See Adoption III. 966, 956, 958, 961, 972, 984, 987. 

Sankara — was the fj^ther of Nilakantha 20 

'■ — author of Dvaitanirnaya *6, 

SankabIchIbya 

SANNYASt 69, 65 

who may become s 652e 

Sddras and women cannot become s 663 

duties ofa <6. 

succession to a — 144, 499 

custom governs succession to 554 

See Adoption III. 952 ; Ascetic 651ss. 

SInthaIiS — see under Tribes 281 

Sapujida — s described 120 

who are s 122, 123 

interpretation of according to B&lambhatta. 128 

■ relationship based on descent from common an- 
cestor 120 

not on presentation of funeral obla- 
tions i 122 

—■ ■ in the case of females on marriage 

with descendants of a common ancestor t6. 

when-— ceases 121, 543ft 

bhinnagotra same as bandhu 138 

who are bhinnagotra — *-s * .*. 187 


* An account ol the Samskdras now practised will be found in B, 
S. V. N. I^^dlik^s Vyar. May. Introd. pp. xzx as. 
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Mil 


-paternal aunt pronounced not fit gotraja — but 

a bandhu P 1816 

contra 1,81 

« relationship through fefnales restricted to four 

degrees 137 

>s of the husband when inherit 153, 520 

•s of the widow when inherit 153 


who are s i 517 

Ramal&kara’s rule of determining nearness of 

s 518 

sagotra — s of the husband when succeed to the 

widow 520 

bhinnagotra s when succeed to the widow ... 637 

of the widow, inherit to her 640 

sagotra s of widow, succession of.. 548 

Sfl.e Adoption VI. 1122. * 

bhinnagotra 547 

duty of as to adoption 864, 881c, 976c 

son of — preferred for adoption 887, 1087 

. Adoption III. 976, lOOOss ; VI. 1109fl, 1117; VIL 
1196 ; Kinsmen. 

Safii^Pa’s Succession 481, 482 

See Gotraja Sapinda. 


SArEAliBANDHA DiYA SUCCESSION — $66 Suocession, Obstructed. 

Saranjam — is usually impartible 173, 742, 745» 

holder of a can make a grant for his own life 721n 

■> ' is attended with an obligation to maintain the 

y oun ger members 742 

pension substituted for has the same legal 

character id* 

succession to a is according to primogeni- 
ture * 746» 

grant to a lady out of resumable after death 

of grantor 762 

SaeanjImdIr — consent of Governnient thought necessary to 

choice by in adoption ; 1070 

SAROGEftd — see Adoption III. 997 ; IV. 1081 

fiisTJilS 8 

importance of their opinions 866 

reason of some inconsistencies in their answers ..•••« 425, 
6atatapa (Viuddha) Sm|iiti St 
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control orer absolute 92^ 26$ 

limited the Smpti. 

6AVXKGS*-^iit of part of zanfindftrl allotted to a junior member 

are not joint property 158 

made by a widow — see Widow 315 

- — of a widow out of the estate inherited from her 

husband are accretions to it unless distinctly 
appropriated otherwise,* 

■ — out of allotments to juniors not joint property 743 

8ee Accumulations ; Stridhana. 

Saxon Law — as to pious gifts compared with Hindd Law I92e 

Schools — ancient, origin of 83 

Br&hminical, origin of intellectual life in India... 53 

Science — see Gains 725 ; Partition. 

Sebaits — see Mahant ; Property D. II ; Suit. 

Second AnoraoN— kee Adoption III 944 

Sectarians — fabrications of 53 

S£Ci7RiTiES-*Greated by father bind sons unless of a profiigate 

character 77 

Seisin — once essential to gift of land under English Law......... 219«r 

See Possession. 

Self-acquired = in any way acquired except by succession, 

descent and participation of rights 714 

Self- ACQUIRED Proferit — as between father and son 721 

,, — between co-parceners generally 724 

See Property, Separate and Self- acquired. 

Self-given — see Adoption II. and III. 

SENlORirr — in origin postponed to nearness in Wood 70 

- by birth gives superiority of right..... 78, 73 

- where property is impartible.. ................. 7S 

See Eldership 736 ; Primogeniture, 

Separate Property r7ssr721s» 

Spc Property^ Separate and Self-acquired. 

SEPARATED Bouseboldbr— becomes the origin of a new line of 

succession t ..4 77 

— ■ free to dispose of ancestral estate in 

the absenee of sons ••• tA 

heirs to a 

See Father ; Inheritance ; Partition ; Property ; 

Son. 

• Isri Dul Koer v. Musei. tfatiebuiti Kaerai%, L. B« 10 L A. 15(K 



IKDBX, 


1418 


signs of 436, 687, 689, 697 

■ - cannot be prevented by creditors...... 687 

times of 

* may be made at any time on terms agreed to 669 

—— at the will of a son 667 

■ of the father from his father and brothers does 

not involve of the father and his son 368 

sons bom after — — preferred to sons separated 

as heirs to their parents’ share 68, 355 

> does not deprive a son of inheritance 357 

See Adoption YIl. 1172; Commensality ; Evidence; 


Partition ; Sacrifice ; Son 776. 

Seevicb-land — aliened or divided freed from special rnle of 

descent 744 

Services, Religious— secure future beatitude f. 1082 

Settlement — of land made with holder binds owner 722 

See Widow 1229. 

Set off— of barred debts against claimants on a fund 613/ 

Sex — see Female. 

Sexual associations— in the lower castes 376, 417ss 

in ancient times 878, 881 

Share allotted to Females — nature of J}he property 780, 783 

See Adoption VII. ; Daughter ; Father ; Mother ; Partition ; 
Sister; Stridhana; Widow. 

Shishya 660 

6iMpi (Tailor) Caste — see Caste 616, 1136 


SiRPivA — see Allowances. 

SissEE Abors — see Tribes 

Sister — entitled to maintenance 232, 248,437, 763 

— *8 provision in undivided family extends to a quarter sbare 361 

See below. 

»s maintenance and marriage a charge on brother’s 

estate * 

indigent widowed s entitled to provision in some 

^ castes 764n, 767 p 

- ^ ' — to provision from 

brother’s widows, 765 


is a gotraja 


131 


not so according to ChandrikA. 47?. 
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SistEi— in Gojarit is first of tlio gotr^ ^« 4 o» U4, 117 

in Madras regarded as a baudhii, Imt poatpmed to 

sistev^s son 494s 

- — ■ ’s succession 463s 8, 494e 

perhaps a trace of female gentileship 422s 

posifeioii of full 463 

oompetenfc to inherit in Western India 127s 

exclusion of by custom 463 

her right admitted by B&lambhatta 130c 

is analogous to that of brothers 

. — — s take equally 464 

— succeeds before remote kinsmen 458, 464 

— preferred to a paternal first cousin 464 

— in Bombay and Gujardt precedes half-brother 112, 458, 

464, 465, 468 

•— placed next to the grandmother by Nilakant ha 115, 117 

— postponed to gotrsja sapiiidas by ‘Vijiidnesrara 114, 115 

« ' — ex. gr. to the widow of the paternal uncle 

131, 132 

‘*8 succession to a sister 502 

succeeds to her brother by adoption as by birth 923w 

half -- — preferred to step-moDhor 469 

iS'ee Half-Sister 466 

in some passages allowed an equal share with brothers 677c 

takes absolutely by inheritance 296, 328 

property inherited by is Stridbana (in Bombay) 465 

— is entitled on partition to a share equal to one- 

fourth of a brother’s 437 , 782 

— *8 share in a partition is her absolute property 782 

• — — is only a marriage portion? 

(Smriti Chandrikd) 303 

the Yiramitrodaya ib. 

*8 Sulka inherited by her full brothers 277ss, 327, 51 9d 

Bee Adoption IV. 1034; VII. 1189, 1197. 

Sister’s Daughter 498 

— — ’s right of inheritance admitted by Balambhat^a . 130c 

—rr-— succeeds to a woman * 548 

postponed to sister’s son.... 494 

• pronounced not an heir 476 

Sister’s Daughter’s Son— his succession admitted in Bengal .*f 498 

bat questionable ib. 

S vi.JcvAMa/av/« I**. .I...... »..*«•»«. til. 



Siii^Vi Son— is a bandhu 49S^ 

has no right so long as a sister survives 

— B take before sister’s daughters 405 

- postponed to sister-in-law I Si 

cousin’s son 34*^ 

— fifth descendant from grandfather 406 

as successor preferred to paternal aunt’s son..**.* ih, 

maternal ^ ih» 

— succeeds to his maternal aunt 64? 

■ — heir to his uncle amongst aboriginal tribes 888a 


See Adoption lY. 1029, 1030, 103^1, 1037, 1066 ; Bandhu; 
Sapinda; Sfidra 1037; Vaisyas 1037. 

SiSTBR-iN-LAW — preferred to sister’s son and to a male cousin... 131 

son of wife’s sister may bo adopted — see Adop- 


tion lY 1064 

SiqiiTis 10, 14, 26—64 

natural at a particular period of devqjopment 66 

enumerated 26 

classification of 41, 61 

are versions not forgeries 60 

come nearer than the Yedas to modern practice 866 

interpretation of — 63,8616 

governed by the Mimamsa 540 

See Interpretation. 

— are not codes but manuals 54, 56 

are above reasoning 869 

rules contained in the — 239, 240, 242 

could not be repealed 880(j 

rest on a religious not a utilitarian basis 65?» 

deemed superior to usage 869e 

— not entirely consistent 006a 

when they conflict, Equity decides 11 

form one body .........14, 8616 

— are supplementary to each other .* .....14, 55 

. have frequently been altered * ^0 

— contain much that is given in the Dharmastitras 48 

which — — are redactions of Dharmai§6stras ......... ••• 60 


•— f hardly applicable to. marriage relations of the lower 

castes 

or to adoption amongst these classes. 

See Adoption II ; lY ; Y 1069, 107.1, 1078 j YII. 



i4ie 


of 


SopA OHrpi— fw Divorce. 

SODAKA-^same as Sam&nodaka 183 

the old law incapable of property 271, 288, 341 

-abolished by Act Y. of 1843 516 

kinds of — 50 

See Adoption II.; VII. 

Sm|uti OHANDKiKi — 8€e Separate List of Hindd Authorities, Ixxxvi 

8ok — importance of a 872, 8736, 899, 901 

guardianship of a during minority 1090c 

See Age ; Guardian ; Minor. 

— continuator of family sacra.... 713 

procreation of a son an imperative duty ... 9016, 902, 972/ 

substituted indispensable failing one begotten 860 

a single adoption discharges the sacred debt 1148 

takes the place of a father disqualified or retired 658c 

bom in wedlock is legitimate though begotten before 

it 340 

includes son’s son’s son 68 

— entitled in extreme need to maintenance 263, 1242 

even in preference to fulfilment of promise 1242 

status of necessarily unconditional 1085 

not transferrible like a chattel 931, 1075, 1076a 

— can be disinherited only for adequate reasons 585, 587, 

812, 873 

but then could be replaced 8736 

begotten son not to be replaced according to some 

passages 877d 

identified with father for all lawful obligations 162 

^’s liability to pay father’s debts — eee Debts 80, 161, 164, 

166, 586, 609, 642, 7466, 747, 1240 

limited by caste laws 747a, 7476 

separated not liable unless he inherits property. 166 

•<-~s liable to pay with interest, grandsons without 1241 . 

is represented by his father in a suit 616 

is bound by a compromise made hondfide by his father. t6. 
becomes head of family on father*6 incapacity or 

retirement 668c 

-a and father are joint owners in ancestral estate 77, 390, 

586, 718, 722 
722, 723 


and in property acquired by father 
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co-ownerahip arises only on ftctaal birth gQS 

or adoption — see Adoption VII^ 

— cannot contest prior alienations by father 80$, 813 

— s* ownership, according to D&ya Bhftga, arises only on 

the death of their father 59 gjl 

— not deprived of a real right by a transfer 7 

See Transfer, 

— may prevent improper alienation ofancestral property 

by the father 194 ^, 639, 810 

See Interdiction. 

— cannot generally charge property during father’s life. 248 
share of the — how far liable in execution against 

the father 618ss 

— s take by representation 66 

but not brother’s sons (see below) Ill 

— takes impartible estate as purchaser ” 162 

— s succeed to an Avibhakta Gfihasth# 66, 389 

— a and grandsons take solely the self- acquisitions of the 

father and grandfather 840 

— s succeed to a separated person 77, 855s8 

separated — is preferred to father’s widow... 357, 369, 

792 

— s may claim partition of ancestral property ? 171, 657, 659, 

665, 796, 797, 798, 804 


many exceptions to this by caste law. 659ss 

cannot contest a partition made before his birth 1229 

s cannot obtain partition in Bengal 163 

— — s cannot demand partition with grandfather against 

father’s will 6985, 796 

— cannot enforce partition of father’s self-acquired pro- 
perty 816 

— — allowed to sue to establish his right in a share in- 
herited from his uncle by his father 683 

predeceased (childless) ; his interests merge in his 

father’s 170, 341, 973gi, 987 

».i-— . may relinquish his share and become separate ... 340, 792 
.. - does not thus lose his right of succession ••• 857, 792, 793 

— — •■s not reunited postponed to reunited 140, I4l 

separated s postponed to ■ s united or bom 

after separation 68, 340, 355, 365, 776, 792, 802 

importance of eldest — 
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PAGE 

Song— elder — by younger wife preferred to a younger by ' 


an elder wife (generally)... 340 

See Eldership. 

— suooeeds to his mother 512 

<^hen s inherit to their mother 162 

— s take unobstructed inheritance according to Yyav. 

May Ill, 300, 714 

See Mother. 


s succeed to mother’s self-acquired property (Bengal). 8245 
s are not co-sharers with mother (Smpti Chandrik^) 


108, 297d 

•s are coparceners by birth..... 65, 2165 

s take equally 78, 362, 363 

Sddra’s s legitimate and illegitimate inherit inter 

ee as brothers 383 

s cannot be separated inter ee against their will ... 195, 665 

B of brothersH)f the full blood inherit 112 

half blood inherit »5. 

when 8 of brothers of the inherit with 


brothers i5. 

s of half-brothers are sapin^s according to the Vyav. 

May 113 

s of deceased brothers represent their fathers in par- 
tition and succession to ancestors 348, 828 

s take the place of adoptive father 81 

See Adoption VII. 

illegitimate s, not affected by their mother’s 

connexion with other men than their father 385 

B in the religious sense not possible to a Sddra 884 

illegitimate s of a Sddra inherit ...72, 81, 82, 873, 

375ss, 447 


■ ■ — ■ — get half-a-share if legitimate 

descendants are living i5. 379, 881 

illegitimate — of a Sddra preferred to a widow and 

daughter 377 

B bom in sin entitled to maintenance only 88, 387, 424 

s of a concubine are inter ee brothers of the whole blood 83 

and inherit inter ee as brothers 383 

illegitimate s of a European could not form a true 


joint family 4 

illegitimate — s of higher castes can claim mainten- 
ance only 82, 164, 878, 877 
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SotJ&^Subildiary Sons. 

twelve kinds of subdiary — s a*. 892> 89® 

relative places assigned to the different kinds ol — s 

891, 892 

division of sons into kinsmen-heirs, and kinsmen- 

not heirs... 891 

subsidiary s of each class exclude those lower in 

the scale 384 

— s of uncertain origin excluded from succession 

adopted sons succeed on failure of legitimate issue of 

the body 71, &1, 

See Adoption 'passim j Debt ; Father ; Gift ; Illegitimate 
Outcaste ; Primogeniture. 

Son’s Daughter— postponed to daughter-in-law 528* 

Son, Posthumous — inherits 140, 847 

partition re-opened by birth of ... 703, 847 

Son’s Son — ’ s succession to grandmother failing sons 512 

Son’s Son’s Son’s Son — inherits as a gotraja 655 

Son’s Widow — postponed to brother 454 

SoN-iN-LAW — in some tribes taken into the family of a sonless 

man 421o 

affiliation of 1212 

— admitted in some Narvad&ri villages as successor 

to a proprietor 

See Ghar-Jaw5hi; Illatam 421c. 

SoNiR — see under Caste 505 

SoNis — see under Caste 76 Id 

Sources — see HindO Law 9, 1069, Ixxxv 

Spartan Law— comparison of — with Hindd Law 289a 

Spiritual Relations 137 

See Ascetic. 

SrIddha t 

described 114!^ 

importance of — 66 

separate performance of is a sign of partition ... 689 

wife’s share in s 

Jains have no s 

— ^ forbidden to ^ddras 922d, 930y 


* Bo. Gov. Reo. No. 114, p. 134. 

t For the 6r&ddhas in actual use see R. S. Y. N. Mandlik’s Yyav. 
May. Introd. pp. xxxvi ss. 
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6s1jddhA"~s may be performed by all castes by custom 922dr 

subordinate character of a — celebrated for mother 
and her auoestors 10696, 1166 


— — ill case of nephew adopted 1161 

by adopted son in default of original heirs 1162 

repetition of — s a supposed ground for repeated 

adoptions 1166a 

See Adoption II ; Dharma-Putra ; Property 62 ; Sacra. 

Skauja Sacbifige 914d 

Sravaks — (J ains) 668, 569 

Skoteiyam Grant— is separate property 7265 

descendible to grantee's sons only ib, 

Srotriyas = learned Br&hmanas 138 

j^RUTis— are fountain heads of law 56 


contents of 


ib. 


— are above reasoning 869 

State — the source oi<^sanction of private property 178, 185 

succession of- to property 102, 139 

See Escheat ; King; Property A ; I). II. y. 

Status — law of personal — dependent on religion 4 

of son cannot be made subject to contingencies ...... 1085 

See Adoption VII. 114f5, 1156. 

Statutes — see separate List Ixxviii 

Statute of Limitation— bars suit for partition after long 

separate holding 694 

when operates by prescription 697, 701 

effect of — ' in a suit for partition 828 

See Limitation ; Prescription. 

Statute Law — supersedes HindO Law in contracts 7 


SteptBrotiier — 

's son 


see Half-brother’s son 


546 


See Brother, 546. 
Step-Daughter — see Daughter 


536 


• s succession 


•’s son heir to a widow 524 

Step-G randmother 

Step-Mother— nob included in the term ** mother’’ 

— -*6 right to maintenance or an allotment ..#472a, 653o 

and to residence 358, 776«, 826 

maintenance of — ^ a duty of stop son as well as 
of her own son 284, 678, ll81 

— -’s allotment..... 780c 
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Step-Mother — her right to inherit 471 

excluded by Strange ih, 

=- admitted by Bdlambhatta tb. 

stands next to paternal grandmother according 

to Mit&ksharfi 472 

postponed to half-sister 470 

■ ■ ■ - daughter 433 

grandmother r 471 

regarded as successor to step-son and his widow. 623 

adoptive — see Adoption VII 1181 

her step-son may inherit her stridhana 472, 1182 

s though sonless ar§ entitled to equal shares on 

partition 473, 820 

this questioned by Ytramitrodaya ib, 

doctrine of the Vyavah&ra Mayiikha 472 

Step-Sister — see Sister; Half-Sister. 

— ^ ’s son is excluded by sister's soi^..... 496 

Step-Son — not entitled to succeed to his step-father 613 

■ succeeds to his step-mother 472, 621, 1182 

as heir to step-mother postponed to husband ... 622 

Stipulation — by adoptive parents for annuity for giving their 

son, illegal J... 1087 

STRANGERS—to agreements or awards cannot use admissions 

in them 189a 

cannot be intruded into sacred offices 


'Different Conceptions of 266ss 

different senses of — — 266, 2668s 

Vijh&nesvara’s definition 266, 317, 381 

Nilakantha’s definition 266, 267 

growth of woman’s right to 27388 

enumeration of 267 

enumeration of Manu not exhaustive 148 

the Sarasvati Vildsa on 333 

Apar&rka on 780o 

Nilakantha’s classification into P&ribh&shika and 

other kinds 1 146, 146, 267, 618 

. - according to MitaksharA 146, 160 


no distinction between PAri- 
bhAshika and other kinds. 146 
has no technical meaning ... 147 
includes every kind of ac- 
quisition by a woman.. *324, 329 
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— recognition of every kind of acquisition by women “ 

by the Court in Madras 880^ 

— in Bengal 330 

but restricted by decisions so as to exclude pro- 
perty inherited from a male 829ss, 832o 

the female now takes but a life estate P 836 

See Daughter ; Female; Sister .......449, 461, 465 

distinction lately drawn between females born 

and tho.se married in the family 837 

correctness of this discussed 387, 838 

in Bengal property inherited by a daughter from 

her father is not 803d 

nor is the share taken by a mother in a partition 

as representative of a deceased son 303 e 

See Mother. 

immoveable property bought by a widow out of 

saving from her maintenance is her 315, 316, 607 

if she indicates her intention of so holding it*** ... 315a 
BO is property bought from a fund bequeathed by 

her husband 301c 

mode of acquiring ■ ■ - — 292 

according to Mit&kshar& 266, 317, 381 

gifts from parents 292. 514 

husband 293, 308,312, 329, 341 

ornaments given for ordinary wear are — — 310 

immoveable property given by the husband 

is 312, 3265 

subject to restrictions on disposal 777c 

a husband separate in estate can give or devise to 

his wife with absolute ownership 1113 

gifts from sons, brother, and others 295 

by inheritance 148, 149, 150, 270, 272, 296, 327, 333, 

777, 780 


property inherited by a widow from her husband 


is 829, 465 

— includes inheritance from second husband 513 

according to the Privy Council property inherit- 
ed by a woman from a male is not an^ is 

not transmissible as her own 160, 835 


• I#n Dut Koer y\ Mm$t Hanshutti Koerain, L. E, 10 I. A. 150. 
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Str&hana— proof that according to the Mit. inherited pro- 
perty is from the case of brother’s sucoes- 

sion 272(1 

from the treatment of the subject by the Vyav. 

May 146, 160, 

the principal commentators adopt this doctrine . 332 
Mit. followed by Viv. Chint. and Saras. Vil. 273, 

832, 333 

doctrine recognized as that of the Mit. by the 
Viram., Dftya Bh6ga, and Smr. Ohan 149, 272o 


wife’s share in a partition is — 304c, 310, 777, 781, 

825 

and a widow’s share 304c, 310 

a mother’s share is 827, 780c, 781a, 782 

so is a sister’s share 328, 335, 777 

and a daughter’s 298 

marriage gifts are wife’s a 283 


Adhyignika 290 

Adby&vfihana id, 

Anv6dbeyika 146, 290, 519 

Fritidatta 146, 290, 519 

Saudayika 267 

Sulkd' 290 

Yautaka 518 

nature of the woman* 8 estate {see above) 297ss 

gifts to a wife from strangers belong to husband 295, 


300 

mother takes absolutely 328, 1177 

so do daughter and sister 303, 328, 331 

exception in Madras 803, 329d 

Bengal 830, 332 

BO a maternal great-niece 3285 


mother’s property in Y&jfi. =: Stridhana in Mit. . 325a 
wife’s power to alienate controlled by husband... 92 
her power of disposal over gifts, bequests, and 

heritage 303, 777c 

her power over — — (Saudayikam) unfettered 

except as to immoveables 92, 298, 299 

according to the chief native authorities 297—299 

generally except immoveables taken 

from her husband 800, 301 
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-widow’s estate not a trust nor an estate for life 313, 314 

sbe represents the inheritance 314 

widow’s share in partition at her absolute dis- 
posal P 308, 304c, 810 

authorities discussed 781a, 782 

daughter has full power over devolved from 

her mother 303 

and over her allotment in a partition 298, 310 

or a gift from father 311 

testamentary power as to commensurate 

with the right of disposal during life 309 

husband may dispose of wife’s in distress... 297 

— - may take in cases of wife’s flagrant 

misconduct (Yiram.) 297a 

Succession to — 

the subject discussed 149, 327ss 

in Bombay 33588 

property inherited by a sister from her brother 

is and goes to her daughters 466 

descends to daughters unprovided for 609 

heirs to the different classes of 146, 310,* 326, 519 


1 * 6 . 


Prttidatta 

^ulka 

Yautaka 

succession to according to Sri-Krishna and 


Yijfldnesvara 323, 324, 

according to Bengal law 326, 


■ ■ — Jagann&tha 

immoveable property given by husband descends 


ih. 

151 

826 

617 

614 

326 


if an absolute estate has been given, ... 308, 312/, 1113 

BO as to all inheritance save from husband 329 

contrary decisions 150, 335, 448, 449 

rule of succession to a male applied 146, JL60, 630 

husband’s sister preferred to his cousin 637 

husband’s sister’s son wrongly preferred to his 

cousin. «.*.682, 585 

widow’s sapindas inherit after husband’s 540 

See Adoption YII. 1175, 1180 : Daughter ; Ejectment 302a ; 
Female} lufiieritanoe ; Mother; Sapinda; Sister; Step- 
Mother; Succession; Widow; Wife ; Woman. 
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StUDENt — tee Fellow-Student 137 ; Pupil... 50S^ 

■ ■' to become a householder after instruction in the 

Yeda (Mann III. 2-4) 87^ 

See Grihastha. 

Study— of Vedas and of Manu prohibited to Stidras (Manu II. 16) 

dpe, 921 

SuBODHiNt — a commentary by VisvesvarabhaHa 17 

Subsidiary Son— see Adoption ; Kshetraja ; Pdtrika Putra; Son. 

Substitution — under Boman Law 319a 

8 ucoEssiON— depends on status 4, 5 

See Custom ; HindH Law ; Lex Loci 4. 

mode of determining in litigation 5 

regulation of according to the performance 

of funeral oblations peculiar to Bengal 62 

division of 63, 64 

to an Avibhakta Grihastha 65 

joint and undivided is the mle 68 

■ according to the Yiramitrodaya 137 


special rules of 165, 176 

to a rdj or principality 157, 735 

mirds 176 

regulated according to propinquity 117a 

— — differently according to various authorities ib, 

as affected by forms of marriage 538 

collateral of adopted son ... 368, 1176, 1189, 1182 

on the death of a widow goes to her husband’s 
heirs next to those specified 89 


origin of — of persons spiritually related 63 

not suspended for one not begotten or adopted 67, 

677,681, 1195 

of cosharers impaired by adoption in a family ... 1073 
to impartible property governed by seniority ...69, 79 
limited to a series of single heirs is not equi- 


valent to primogeniture* 70» 

See Eldership; Primogeniture; Yatan. 

illegitimate son excluded from — — 1^ 

except of a ^(Idra.. 

See Illegitimate Son. 


♦ Achal Bdm v. Udai Partdh Addiya Vat Singh, Pr, Co. 30 
mv. 1883. 

179 a 
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fitC€SS0ioH — line of — prescribed by law cannot be altered / 178/ 


unrecognized — disallowed* 177 

to an endowment determined by cnstom 201 

to bhdgd&ri lands in tlujar&t 431 

females in Mardtbd conntiy not excluded &om 

to inibm property.... ib^ 

See Female; Grant; In&m. 

through females only in some tribes 2676 

of parents 448 

on the death of mother who has inherited from 

son goes to his next heir ib» 

to undivided residue 702 

to priestly offices and emoluments 411, 431 

See Adoption VII. 1166, 1171, 1180, 1181, 1182, 


1189, 1195, 1196, 1197, 1202, 1208, 1211; 
Brother ; Coparcener ; Custom ; Endowment ; 
Family ; Female ; Inheritance ; Matha ; Priest ; 
Principality 735, 736 ; Property ; EAj ; Vatan. 

■■ UNOBSTRUCTED 63, 67, 140, 389 

extends to three descendants in the male line. . 65, 68 

according to Mit. and MadanapArijAta • ex- 
tends to grandsons only 65, 67 

rules of apply to reunited family 140 

See Family ; Inheritance. 

Succession Act (Indian) X. of 1865 1235 

tee Separate List, p. Ixxvi. 

> ... — governs IS'ative Christians 4 

.1 ' M— made applicable to wills of HindAs 216 

— allows a remoter disposition than the Hind A Law. ib. 

See Wills. 

$tDBA8-64, 72, 81. 82, 84, 86, 87, 88, 105, 140, 275, 339, 374, 386, 
416, 432, 438, 443, 453, 503, 612, 527, 546, 553, 555. 664, 

570, 572, 581, 589, 651, 776, 780, 847 
See Adoption II. 887, 888, 919, 921, 929; III. 951, 

959, 977, 978 

— are Gfihasthas 64a 

— - excluded from duties and rights of the higher castes 

(Mann I, 91; II. 103) 919, 921,*930, 1130 

have not the higher sacra 1036 

* Kumar Tarahee^var Boy v. Kumar Shoehi Shihhareewar, L. B. 10 
I. A. 51. 
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•*->caniiot become Sannyftsis 

— may become Gos&vis 55S 

Vair&gfs. 672 

forbidden to study the Yedas and to perform sacri- 
fices 64^ 

^x. gr. the datta homa 920 

— recite mantras 921 

their iSr&ddhas allowed, but defective... 8 73, 919, 922d, 9Z0f 

union among not of a sacred character 1027 

incapable of having a son in the religious sense 384 

can adopt sister’s son 1087 

daughter’s son ib, 

their rules of adoption partly admitted into the 

Br&hminical system 1085 

begetting a son on a woman entails loss of caste 424^ 

but not mere intercourse ib. 


See Adoption IV. 1065, 1066 ; Y. 1079 ; YIL 1187, 1188, and 
passim ; Brother ; Caste ; Oere'monies ; Custom ; 
Daughter ; Family ; Illegitimate Son. 
p—mere against one coparcener does not affect others 632 


unless the coparcener is a representative 616 

See Joinder 608 ; Parties ; Bepresentation. 
representation of minor in a — 675 


See Administration ; Minor 766 ; Next Friend, 
and sale for a co-sharer’s debt pass his right to share 623, 

628 

in a — against a family all are to be made defend- 


to, 

by or against the father alone — see Father. 

— — as affecting sons 619ss, 624, 626, 629 

— should name sons or specify repre- 
sentative character ^25 

a compromise by father suing held binding on sons ... 612s 

sale under decree against father as affecting sons 621 bs, 

627 

a nephew not bound 625c 

against a manager affects only his share 636 

against sons for father’s debt...** 631 

adopted son representative for — — ....« 1179 

by son against father 

for oronerty as divided does not bar one for it as un- 

»» 
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SviT-^for partition * m.768ss 

— to enforce partition deed not allowed to be changed 

into one for maintenance 780c 

— for partition by coparcener conveys no right to his 

widow S4t2 

perhaps not even a decree P ib* 

to a — for partition by the purchaser of the father's 
right the mother is a proper party.* 

• for family idol 784c 


adoption pending 1179 

See Adoption VIII. ; Attachment ; Charge ; Copar- 
cener ; Debt ; Decree ; Family ; Father ; Guardian ; 
Liability ; Manager ; Obligation ; Sale. 

Suits, Possessort 696 

See Possession. 

iduLKA 268, 290 

definition of 276 

kinds of 277 

- not the same as Morgengabe 278 

- goes to uterine brothers 619d, 277 — 280, 327 

Superstitious uses — E nglish law of not enforced 215 

Suretyship inter se by Ooparcener.s — is a sign of partition but 

not conclusive .....688, 850 

Survivor— A doption 993 

Survivorship — rule of recognized 74 

' ' alternative to that resting on re- 
cognized oblations 76 

no — amongst daughters in Western India ... 106 

- in united family 466 

- — excludes an executor 225 

- ' regulates succession in a reunited family 143 

See Adoption VII. 1172 ; Brother ; Coparcener ; D4ya ; 

Family ; Inheritance ; Property ; Succession. 

Sutar 1160 


are strings of rules 


* Hurdey Narain Sahu v. Rooder Perhash Miner, Pr. Co. Dec. 
1883. ' _ 
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characterized by their shortness 44 

SvAiRi^i = disloyal wife 652, 882 

— is one who deserts her husband and cohabits with 

another man 387 

son of occupied a place above adopted son ib. 

SvImya and Svatantrata 209 

SvARjiT = property acquired by one’s self 712 

SVA YAM VARA 283 

Svyamdatta Son — meaning of 893, 1081 

not now recognized 895 

See Adoption Y. 1073. 

SwATHis — a Himalayan tribe S06a 

Sweden — right of free occupancy in ancient 734 

Tailor 381, 516 

Tanks — when indivisible 780 

— may be used by all coparceners by turn or agree- 
ment 784, 832 

Tapodhana Caste.... 434 

Tarwad ib. 

TAULKiYA-AoDlCHYA CaSTE ib. 

Temple Allowances — hereditary and divisible 742 

subject to special rules ih* 

See Adoption III. 1068; Endowment; Nibandha. 

Temple Property 554, 555 

See Perpetuity ; Property D. II. a. 

Temple Servant — interest of alienable 785ii 

Tenant — see Lessee ; Landlord. 


discharged by payment to one of several co- sharers... 610n 
joint has not a devisable interest under English 


Law 67191 

covenant by one joint to sell severs the joint 

tenancy in equity 705e 

See Coparcener. 

rights of s after a partition 717e 

Tenure — rare under Hindft law 178 

of land supporting an oflSce 744 

See Grant ; J4gir ; Saranjftm ; Vatan. 

Testa JlBNT—see Will. 

Testamentary power 213,11^ 

11 .....— depends on the state of the family and the^ 

nature of the property y* 171 
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unknown to Hindti Law ' 203 

legislation affecting — -s amongst Hindis 441^ 

instances of — — s 203, 

native usage determines whether a — - has been 


may be annexed to gift 441 

to husband for wife 203 

for daughter 204 

•— not allowed to create a perpetuity for a family or an 

estate 203^ 

— dissoluble only by assent of all interested ib, 

s uncertain and illegal ineffectual 203, 206 

*~-s how dealt with 204, 205 

charitable — s enforced 215d 

enforcement of s 204, 441 

religious and charitable — s common 203 

treated with special favour by HindO Law 216 

in favour of an idol 160 

heritable may be resigned by father to son 653 

— not to be altered in constitution by majority ib* 

property transferred by a Mahant by a breach of 

can be recovered 188/ 

beneficiaries may sue for the enforcement of the duties 

of 398 

subject to the consent of Advocate General or his 

substitute ib. 

See Endowment ; Gift 441 ; Grant ; Property D. 11. 

Trustee — of a religious endowment cannot alienate or encum- 
ber it except under special circumstances 555d 

See Endowment. 

widow is not a for son to be adopted 1218 

but continuing a suit after adoption may be deemed 

a trusty ib. 

the possessor of land who has settled for assessment 

is — • for owner 722n 

Uncebturtt — vitiates a trust 203 

Urchastity — makes a woman only temporarily impure 885n 

disqualifies mother from inheriting to son 591 

■ — ■ does not prevent inheriting from maternal grarid- 

mother ib* 

disqualifies daughter from inheriting 154o 

but not among Lingftyats 591 
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* PAGE 

UNCHA8TITY— disables a widow for inherifcing from her husband 

or son 

but subsequent does not divest a widow’s 

estate 89, 69i 

See Widow. 

— / prevents one widow getting her share from the 

other 591 

of widow opens daughter’s right te inherit id, 

— causes forfeiture of the right to main* 

tenance 592 

maintenance allowed resumable on ■— id. 

Uncle — as manager ; presumption in favour of his transactions. 637 

— may be commissioned by sister to give nephew in 

adoption 1079 

when succeeds to nephew 351, 473, 474 

paternal succeeds to niece 646 

•maternal — postponed to the widww of the paternal 

uncle.^ 131, 132 

— inherits as bandhu 136, 136i 495 

- - inherits as a bhinnagotra sapinda 490 

— — preferred to maternal aunt’s son 492 

See Adoption II. 898; lY. 1025; Ne* 
phew. 

llNCLifi’s (Paternal) Daughter’s Son — an heir according to 


Bengal Law 4915 

Uncle’s (Paternal) Grandson 481 

Uncle’s Son 474ss, 546 

See Adoption IV 1033 

Uncle’s (Maternal) Son — is a bandhu 493 

— — ^ succeeds to a woman 547 

Uncle’s Son’s Wife 486 

Uncle’s (Paternal) Widow — her succession 484; 485 

different law of N. W. Provinces 486 

Uncle’s Wife — see Widow of Paternal Uncle. 

Undivided Family— see Family. 

Union, Spiritual ^082 

Unity of Estate — presumed in a united family 729 

Si^d Family, Joint ; Presumption. 

Univebsitas 102, 165, 213^ 


Unmarried Female — eee Daughter ; Female ; Sister. 
Unmarried Man — ^ may adopt — eee Adoption II. 906», 918, 219 ; 


lan n 
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TTnm^eried Soh— fM Adoption HI 984 

TJkobsteucted OwB£RSHiB--its character ... 104| 338e 

;• of a son in his mother’s estate asserted 

and denied SOOa^ 711ss 

Ukobsiructeb Succession — see Inheritance ; Succession. 

UpIdhi ^ 18d 

UpAKUBvi^iA"— tae Brahm&chdnri. 

UfanIIyana — see Adoption III. 899^; IV 1062, 1063, 106& 

meaning of rite 1059^, 1129 

no ceremony in many castes 1061 

Upanishads 

Usage — importance of — • 


tends to conform to received Scripture standards . 9, 425, 


426, 867 

- 7 — governs inheritance, partition, and adoption 7 

is to bo followed |ailing statute law 7 , 867 

caste approved as to the members of families. • 

gentu — to govern succession and contracts of Genius. f 
See Adpotion IV. 1067 ; VI. 1106, 1115 ; Custom 199. 

UsANAS — see Inberitaiwe 271, 732« 

— Dharmasdstra 36 

Vadilki— see Eldership 736 

TAinlots — see Gosdvis 

who are — — 

position and rights of — with respect to tem- 
ples ..... t 6 . 

sometimes hold temple property like Mahants i5. 

may retain their property 573 

may marry 575 

VAisyAVAS — have forged some Srofitis... 52 

Taisvaobva = food oblations placed in fire 689, 840, 850 

separate performance of — may be a sign of 

partition 689 

but is not conclusive 689, 851 

Taibtas — said to have disappeared 921h 

a class of Grihasthas .t. 64 

may become Sannydsts 652 

* St. 21 Geo. III. Oh. 70, Sec. 18. 


t 17. 
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Yaii$tas — can adopt sister’s son 1037 

See Adoption III. 951. 

Valotjb— gains of as separate property compared witb 

pemlium caetrense 7245 

V A MiA‘ p ARAMP A Ri = lineal succession not colla teral 463 

VIraprasiba 5526, 562, 566 

VandI Caste 

Yl^t Caste 411, 508, 

Vasishtha DharmasOtba 84, 45, Ixzxvi 


■' has been recast 85 

iSf66 Adoption V. 1069, 1070, 1072; YI. 1125. 

Yatan — nature of 173, 745, 846n 

law relating to 845, 846a 

— — compared with a fief 846a 

succession to — 742, 7445 

devolution of is governed by special law 179 

females can succeed to a 848a 

— - not presumably impartible 842a 

De^gat is partible 897 

ofaKulkami 354, 438, 487, 510 


Yardi 

Zamind&r’s — - is divisible 730c 

Patilki 884 

Joshi 487 

once aliened or divided is freed from special mle of 
descent 7445^ 

profits of a vatand&ri village may be divided 786 

impartible does not become partible by disuse of 

services 742 

Yatandar Joshi — see Joshi 398 

Yatandabs’ Act--(Bo. Act. III. of 1874) see separate List of 

Acts Izzviii 

YatandIr Yillage— sec Distribution ; Yatan. 

Yatsa ^ — 1078 

Vazipa— see Allowances. 

YAZtRV-see Tribes... * 


Subject to Bombay Act III. of 1874 and* other statutes. 
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PAGE 


Ybbas — the fountain of intelleotoal life in India ' 58 

— the remote fountain of law *. 56 

superior to custom.... 867 


each of the consists of Mantras and Br&hmanas. . 56 

antiquity of 9395 

— of little importance as a direct source of modern law... 56 

character of their different parts ib. 

— not to be recited by the Sddras 1136 

nor by a boy uninitiated 1241 

Vehicles — when indivisible and when not 730, 734 

— to be kept by those having them 785, 831 

Version of Naeada — discussed 48,49 

Vested Interest — see Adoption III... 982ss, 992 

Vested Eemainder— R emainder 97, 98 

ViBHAKTA Grihastha 58, €4, 77—138, 355—499 

Vice — as a ground of diSsinheritance 154, 752a 

VidtIdhtayana 32 

VusfANESVARA 15, 1075 

age of 17 

ViNiYOGA — a disposal of widow by husband’s family 410, 753c 

ViRAMiTRODAYA — is a Commentary by Mitramisra 21 

ViRA ^AIVA 

Vishnu Smriti 35, 

Visve4vara (Bha^ta) 15 

is the author of the Subodhini 17 

Volition — how far passes property 7 

Vritti— meaning of 741c?, 8345 

is a family estate subject to inheritance and partition. 411 

is heritable 714a 

Yajam&na 348,410 

is partible 397, 730c, 74 Id, 785n, 842 

Bhatt’s is divisible 730c 

• • 

— inalienable outside the family 411 

widow may alien for necessary sustenance 431 

mortgaged sold in execution of a decree 741 

intruder into a is liable for damages 411 

each invasion of a is a fresh cause of action.... 845« 

whether the representative of a priestly family can 

sue his Yajam&na 411 

widow may alien for necessary sustenance 431 

ViiHEXTis = mystic formulas of sacrifice 1125 
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VyisA 1073 

MaiCkha— ranks above fcbe Mit&k8har& in Gu- 
jarAb 11, 117 

- is the sixth MayOkha of Bhagavanta Bhftskara... 19 

- composed by Nilakantha t5. 

- dedicated to king Bhagavantadeva ib. 

- must in some places be explained by the Dvaita- 


Watan — see Vat an 179 

Ways, Common — ^ when indivisible 780 

may be used by all coparceners 784, 831 

Wblpaeb, Spieitual — see Adoption I. 872, 873 ; V 1077 

Wells — when indivisible 730 

may be used by all coparceners 784, 831 

use of as appendant to share of property 831, 832 

Whole Blood — limit of the preference of the over the 

half-blood «..• 126 

Widow— 

Position under the Religious Law. 

*s moral unity with her husband 90, 420 

— may perform the Kriya and iSr&ddha of her husband 

in the absence of son 93, 872e 

(patni) answerable for sacrifices to her husband’s 

manes 258 

See below. 

life of a — a prolongation of her husband^s for 
determining the successor to the estate 89 

— regarded as part of the familia of the deceased 417 

sale of by husband’s family (PanjAb) 426# 

or by her father or brother 4235 

— is the guardian of her minor adopted son 871 

See Adoption ; Guardian ; Minor. 

— as manager for her son or his widow ...367, 368, 611, 1185 
See Adoption VII. ; Manager ; Ratification.' 

taking of — by brother-in-law 420sg 

See Levirate. 

Riphts to Maintenanee. 


entitled to maintenance in husband’s family. •• 68, 77, 79, 
163, 192, 233, 346, 348, 356, 653d, 753, 755, 853, 854 

*s right an inchoate right realized on partition 192, 244 

in united family entitled to mainteuan(&.». 
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right not dependent on ancestral estate i!49n 

80 under caste laws ih. 

whether the right is a charge on the estate 80 

not strictly an interest in the 

estate 258, 259, 260 


not impaired by her possession 

of jewels "... 

cannot be deprived of this right by agreement with 


her husband 79, 

cannot release or resign her right 79, 192, 253 

cannot bo deprived of her right by alienation 392, 414 

nor deal with it by anticipation 192, 258 

but may deal with specific allotment 253 

or charge decreed P 254 

maintenance of ~ by adopted son 1146 

daughter-in-law 1147 

not entitled Against members separated from her hus- 
band or without ancestral estate 236 

• of separate Hindfi once thought entitled to mainte- 

nance by his family 235 

this decision disapproved 286, 244 

• of reunited coparcener must be maintained 144 

arrears of maintenance may be awarded or not 262 

- must be supported by brothers failing husband’s 
family 7585 

•’s right cannot be attached 261 

bat arrears awarded can 262 

limitation to suit for maintenance 261 

purchase with notice of her right * 80 

maintenance of commutable to a share 244 

but claimable in every case 245i 246, 252 

duty to maintain — avoided in some castes by giv- 
ing license to remarry 418a 

husband’s debts have preference over her right 259 

the 64stris make the light depend on residence in the 

famUy 256,259,757, 781 

BO the Vyav. Maydkha and Yiramitrodaya 264, 257 

so do the caste laws 257a 

but separate maintenance may be claimed 260, 261 

only on refusal or failure by the family P 258 

decision of the Judicial Committee that it may 257 

■ High Court, Bombay... 757 
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* PAsai 

Widow — the right to an allotment in strictness limited to the 

patnt 

cases on the subject discussed 

distinction of Bengal Law as to the right of to 

maintenance 

right of a ed daughter-in-law — see Daughter-in- 

law ; Maintenance. 

Hight to Residence. 

~~ of coparcener entitled to residence in th^family house 68, 

77, 79, 252, 734, 826, 853, 854 


not deprived of her right by a sale 79, 252, 345, 734 

nature of the right 262^r 

ought to reside with son. 255^ 


entitled to r^idence as against adopted son 1180 

residence as a condition may be dispensed with occa- 
sionally 255, 256, 260 

as in case of ill-treatment 255, 260 

not compellable to reside 260 

*s leaving her husband’s family revolting to Brahma- 

nical molality 419 

Position under the Law of Inheritance. 

heritable rights of a — derived from a moral unity 


with her husband 


90 


and her participation in husband’s sacrifices 420 

regarded as taking by survivorship P 1153 


amongst the lower classes her right depends on cus- 


■ postponed to mother by some caste customs in Gluja- 


rdt 392, 

and amongst Khojas 157 

* takes husband’s estate by inheritance 95 

not as a trustee 95, 314 

* fully represents the iuiieritance.. 313, 391 

*'s estate discussed...... 312; 313, 320 

compared with that under Teutonic Laws 819a 

under decisions anomalous 452 

-’s accumulations remain her absolute property though 

* invested in land 314, 315 

See Accumulations ; Stridhana. 

- not a tenant for life 313 

in what sense — has a life estate a 314 

* may exercise right of pre-emption 318d 


* must protect the estate as well as re^ij^aent it ... 96a, 
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Widow— must make good her transactiona out of her property ' 323 
ornaments of — not partible 785a 

See Ornaments. 

sncceeding to her hnsband*B share of a Mahal is en- 
titled to a partition of her share 402a 

Inheritance in Joint Family, 

cannot claim joint property against surviving mem- 
bers 

has no estate in joint family property 68, 345, 846, 351, 

852, 353, 405, 468, 843 

of a joint cousin succeeds in preference to distant se- 
parated relations 486 

of the last survivor of coparceners inherits 345, 400ss, 440 
as last survivor of a branch takes estate as separate 

property.^ 466 

of a collateral ^loes not take absolutely P 486 

Inheritance in Divided Family, 

takes husband’s property in a divided family 269, 406 

of separated coparcener takes his share 654a 

succeeds to her son’s property on the same terms as 

to her husband’s 150 

preferred to daughter-in-law 508 

takes in preference to a remote heir 1285 

of a predeceased son inherits after the paternal grand- 
mother according to Bllambhatta 128 

she is postponed to a brother 464 

of the paternal uncle takes as a gotraja sapinda ... 131, 484 
of last of a collateral line takes her husband’s place 

1285, 4865 

postponed in N. W. Provinces to aunt’s sons P 486 

of sapinda postponed to sapinda of same propinquity 

as her husband.. 475 

of descenc^ts and collaterals inherit immediately 
after their husbands (in the absence of a male of 

the same branch ?) 132 

of brother’s son preferred to another brother’s great- 

grandson 

of a Sddra postponed to illegitimate son 85 

and to daughter and daughter’s son i5. 

suooeeda to a fellow-widow 523 

two or more — s, natnre of their succession 661 
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WxDpw— two OP more — s may divide, though authorised 


to adopt 121? 

>» ' inherit equally 89 

. — . , , „ may divide the estate aecording to . 

Vyav. May., Ytram., and Mit^ * 89, 108 

this doctrine recognised by Courts in Bombay 108 

bound to pay hasband'’s debts . 102 

can be sued only by the nearest reversioner 97 


may be sued by remoter reversioners for sufficient 


may relinquish her right in favour of second “ rever- 
sioners ” with the consent of the first ? 96, 109 


reversioners cannot obtain a declaration of right dur* 


ing life-time of the — 96 

competition between and holder of a certificate 

of administration 391 

Power of Disposal aud IteH»quishm»i^ 

what estate — - takes by inheritance 98 

as to immoveables 

■ moveables 

her estate in a gift or bequest from her husband simi- 
lar ^29 

unless expressly enlarged 312/, 777, 1118 


restrictions are inseparable from widow’s estate 102, 782d 


-*s powers not enlarged by absence of ^‘reversioners’* 102 

growth of restrictions traced 306 

only two texts bear on her power over inheritance.*. 306 
- may srive away property inherited from husband 

(SAstri) 30^ 

except for improper purposes 

or immoveables 305a, 309, 812, 317 


-’s power of disposal absolute by custom in absence of 
male kindred 


782i 


See Custom. 


canuot bequeath inheritance? 

’s right over money given for maintenance absolute 


309, 486 
... 311 


’ may dispose of her — — ’s estate 

»may dispose of immoveables bought with her move 


ables 



See Accumulations. 

may alien a vpitti for necessary sustenance 

— • cannot dispose of immoveables without ^reat necessity 

181 H • 


431 

394 
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Wxd6w«-*- caxmot dispose of immoveables by mere gift 

— may sell or incumber husband’s estate for some pur- 
poses 99, 100, 102^, 822, 395 

as to pay husband’s debts 102, 895 

but not beyond her life-time without a speoial justifL- 

oation... 101, SOOss, 817, 895, 777 

* >¥ 

mere recital in the deed of sale of the object not suf- 
ficient proof of it * 102 

oonourrenoe necessary of relations interested ib, 

— as manager cannot alienate without necessity 867, 611 

See Adoption VII. VIII. 

•— cannot transfer family jewels as her separate property 310 

her complete ownership in moveables 312, 814, 777 

subject to husband’s debts * 314 

purchaser in good faith from protected 101 

duty of the creditor of lOld 

fraud on ez][)e(i^nt heirs defeated 822 

See Gift; Stridhana; Wife; Will. 

Lose and Destruction of her Right. 

adultery bars the succession of a 89, 689 

right to maintenance forfeited by her nnchastity 592 

even an allowance assigned to for maintenance 

is resumable in case of her unchastity ib. 

See Forfeiture; Unobastity. 


Succession to Widow, 

of the nearest male sapinda of a predeceased husband 


is an heiress of a deceased — * — 104, 1826 

. after ’s death estate not liable for her debts 102 


See Daughter; Female; Sapinda; Son; Stridhana; 
Succession. 


Partition. 

cannot claim a division in Bombay 360, 677, 84S 

but may in Bengal 678 

is entitled to a share on partition among her sons ... 356 
’s share on partition not to be defeated ........664<i 

•’s right over share in partition absolute 807, 810, 821a 

See Female ; Mother ; Partition ; Stridhana. ^ 

Under the Daw of Adoption. 

position of until adoption 367, 392 

’s right and duties as to adoption-^see Adoption passim. 

' must add^t a boy designated by her husband 9046 
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WiDQw^in Bombay adopts without express power, but cannot 

* be compelled 

the elder of two widows has a preferential right of 

adoption 877 

gift made by before adoption set aside 867 

but alienation for value upheld 368 

settlement on — with concurrence of adopted son 

upheld 1229 

provision for — in cases of adoption^. llOlss 

— — *B right to maintenance secured in awarding property 

to adopted son 1180 

of adopted son predeceased entitled to maintenance... 1174 

— of son cannot be divested of her estate by adoption 

by a mother 100, 

»' — cannot continue suit for adult adopted son against 
his will 

Remarriage, • • 

— remarrying is deprived of inheritance from her first 

husband 101, 430, 590 

but forfeits only the right actually inherited, not her 

right of inheritance to her son then living 110 

remarried— can now inherit to her second husband 88, 

418, 426 

— ■ ■■ — ■ entitled to maintenance. 360 

—— contracting', remains liable after remarriage ...... 91®, 414 

Widow of Cousin — preferred to widow of cousin’s son 486 

Widow of Gbandson — is excluded by daughter’s son 446 

but preferred to son’s daughter 1286 

Widow of Nephew — preferred to brother’s great-grandson ... 1326 

Widow of Paternal XJnclb 488 

OF Uncle 485 

— — excluded By sister 464 

Widower 

Wife— capture of — see Capture ; Marriage. 

^ * A M-A 

purchase of — disapproved 37o 

See Bride-Price 273. 

puit^ase o f - still prevails amongst the lower castes 423 

9 amongst them she is regarded as property 420, 426e 

purchase or hiring of another man’s “ formerly 

allowed 

.11 w completely passes into her husband’s family by mar- 
riage * W 

» 



tiBfmr, 



WifB^shares the benefit of husband's sacred fire *r. ^ 93^ 

first married takes precedence over others 885 

of difierent caste once allowed (Mann II. 2S8 ; III. 12) 

— ^ now disapproved except by special custom ...... 825, 426d 

importance of the 90 


patni 




position of p5t and lagna r. 41dss 

- may be discarded amongst the lower castes. ..876, 423—425 

repudiation rare in practice 425 

- allowed only in case of an outcaste 375, 5935 

marriage of a second no ground for desertion ... 425 

- become a widow may perform K^iya and Srfiddhas in 

default of a son... B72e 

exequial ceremonies of — performed by her hus- 
band’s family 

her duty to live with husband not enforced where 


dangerous *.4. 

- in some castes may desert her husband with sanction 

of caste 423 

this disallowed by the Bombay High Court ............ 424 

- deserting husband without suflScient cause not en- 

titled to separate maintenance 425^ 592, 593 

person harbouring run-away liable to suit by 

husband 425 

- is subject to her husband’s control even as to her 

Strldhana... .' 92, 323 

simple disobedience does nob disable the from 

inheriting 429 

general incapacity of as to contracts 263, 254 

exception of contracts jointly with husband 91c, 4l4 

-'s authority as to household expenses 92ai 

annulled by adultery 

-’s property becomes her husband’s 253 

as ex. gr. earnings by service 292 

-'s contract with husband void... 254tt 

-’s separate property — eee Stridhana Ole 

rights of the in her husband's property ...94, 95, 392 

►'s right and husband’s not mutual 92 

•> is a subordinate co-owner with husband 892 

-'s interest in husband's property distinguished from 

son’s * 

entitled to provision X94» 263, 892 


o 
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^iK^thongh put away 

^ from whom entitled to support 23^ 

« of a disqualified person eniitUd to maintenance on 

partition 753 

claim of — to support not extinguished by allotment 

to her of a share 793 

— — cannot be deprived of maintenance by husband’s alien- 
ation 392 

-’s right to maintenance not subject to disposal or re- 
lease 

bub may be defined 

See Maintenance. 

*— under gift from husband takes moveables absolutely, 

immoveables for life 308, 309, 310, 312/ 

but a heritable right if expressly given 312/, 777c, 1113 

gift in case of two wives 312 

. inherits to her separated husbandi #... 406 

See Widow. 

what can inherit ;..86, 93, 258, 421 

wives of ancestors to the 7th degree succeed to their 

descendants 127 

for unauthorized acts liable in Stridhana 92 

and when needlessly living apart ... Ole 

but not in person 92 

— — may eject husband from her separated property 302a 

See Adhivedanika. 

lands purchased out of separate funds saleable by— 323 

and devisable 

* -’s succession tb co-wife * 

See Adoption passim j Bride ; Female ; Gift ; Inherit- 
ance ; Maintenance ; Partition ; Sapinda ; Will ; 
Woman. 

Wipe’s Protheb— see Adoption IV 

Wipe’s Sister’s Son— see Adoption IV 

•History and Development. 

origin of the Law of — s 181 

recognition of — — s ‘ * ^ 

^ definition of — (inMofussil) independent of Act X. 

of 1866 - 

absence of — s under Hindfi Law....... 213st 

— s disapproved by native judicial officers 6675 

and by the castes when the testator hAs issue 






WiLL-^owanoe of ——a a developmeni of principles of the^ ^ 

Hindd Law 

unlimited-— —opposed to Br&hmanio family system ••• 6676 
comparison between the Hindd and English Laws of 

8 182, 670 

first intention of Roman s 214 

comparison of the Roman, Athenian and English Laws 214 
extent of power limited by the Hindfi Law of gifts. 667, 668 
See below. 

•— as to property at testator’s disposal operates in 


analogy to gift 178, 181, 182 

bequest by husband to wife treated as a gift. 312/, 777c, 1113 
See Bequest ; Wife. 

speaks at the death of testator 179 

woman’s testamentary power equal to that of aliena- 
tion 309e, 777c 

See Female ; Si/i^ihana. 

by a widow in Bengal 184 

daughter’s testamentary power 667 

Indian Statutes as to — s discussed 224 

effects of Act XXI. of 1870 and Y. of 1881 on s. 224, 

225, 668,’669ff 

executors excluded by surTivorship 225 

Forme, 


form of a — according to Hindd Law 222, 228, 66891 

nuncupative 668, 813 

attestation of under Hindd Law intended to be 

assent to the transaction 223 

Extent of Operation* 

power of bequest limited by power of alienation 225 

— — does not go so far 11699» 

subject' to rights of maintenance 225 

valid which provide for maintenance of family 649 

uncertain —— void 668 

application of Indian Succession Act to — s 668, 670 

control by — — of property bequeathed limited 178, 181, 228 

- with a condition against alienation operates, but t]^ 

condition is void 188 

-B can only confer estates and interests recognized by 
law 178, 183, 225 

- of ancestral property disdlowed 66? 

o 
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cannot be made of an undivided Bhere 22ia 

— of self-acquired property now recognized... Igl 

— fails in favour of persons not in eidstenoe at testator’s 

death 182 

or of persons not ascertainable at 

testator’s death 670, 1233 

effect to be given to a — ^ if reasonably possible. 183, 229 

effect of a on the mutual relations of persons 

taking under it t.. 195, 196, 226 

bequest for specific charity maintained 230 

py prhs doctrine ad mitted. 230a 

private perpetuity disallowed 230, 668 

even under colour of religious endowment 668 

a charitable perpetuity may be created by — in the 

Mofussil 226 

but not it seems in Presidency towns P ib, 

bequest may be made to a boy deoi^ated for adoption. 904 

to two simultaneously adopted held void ... 1222 

adoption by not allowed 1127o 

disinheritance of a son by not feasible under the 

Mit. law 11131, 1173a 

even of posthumous son 1182* 

principle applied to adopted son 1107, 1182 

— disinheriting a widow disallowed by the S&stris 1158e 

— - partly disinheriting daughter approved by Sftstri 435 

so as to one devising part should there be no son. 640, 1107 
See Coparcener ; Family ; Father ; Illegal ; Perpetuity. 


Construction. 

interpretation of Hindfi s.. 183, 184, 228, 229 

. — governed by Hindfi Law ... 228, 668 

— — — Tagore case 224 

English words not to be construed by vernacular 
equivalents 

Proof. 

custom governs mode of proof of 223 


Evidence of. \ 

proof of instrument by single witness by assent 

See Evidence. 


* In the 

. V.” 


reference to H. H. Wilson’s works, 


* 

p 1188a, supply 
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Will— validity of — whether adjndicable on application 

Certificate of administration 1232, f^3 

probate needless in Mofassil 22fi, 669 

powers of the difiereot courts 669 

opposition to grant of probate to adopted son not 

conpetent to creditors of next heir 1233 

See Adoption III. 964 ; VI. 1107, 1127 5 VJI. 1157, 1158; 
Female; Interpretation, Maintenance* 

Will to effect separation — when expressed 680 

- when implied 687 

Witnesses — testimony of — proves partition 854 

See Assent ; Attestation ; Evidence. 

W OMAN — ^ne ver independent 804 ss 

— should perform sacrifices vicariously 920 

gradual elevation of the position of 419ss 

— in Panj&b does not transmit right of succession to 

village landfr 430 

— excluded from inheritance to land under Salic and 

Burgundian Laws 88a 

property acquired by a married — usually her hus- 
band's 91 

— by partition, gains full ownership according to Cole- 

brooke 810 

and according to Mit. by inheritance 831 

contracts made by a jointly with her husband 

bind her Stridhana 91e, 414 

contracting as a widow remains liable after remar- 
riage 91fl 

her ownership of Stridhana subject to qualifications.. 92 

adoption of — under Roman Law 932(j 

See Female; Ornaments 5 Stridhana; Widow; Wife, &o. 
Woman’s Peoperty — ms Female ; Stridhana ; Widow ; Wife, &o. 

Works — H indA Law — 10, 18, 862ss, 1072 

their relative position 11 

. list of references to — Ixxix, Ixxxvi 

Worship — ^ place of —— not divisible 817 

/ division of place of — — by turns of occupation..; ... ... 

division of right to 7^, 786» 

worshipper at a temple, his position 555 

WuTTUH— Vatan. 

YajamInX— A ce Priest ...» * 714 
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Tama 


VALKYA — Institutes of — — 

difficulty of understanding — 

See Inheritance 271. 

translations of Bk. 11. v. 47, 60, 176 


TaeoI Vat an — see Vatah. 
Yaska — author of the Nirukta. 
Tati — theirs to a 


See SannyAsi 59, 144. 

Tautaka 

See Stridhana. 

TbllamI 

Togi — see Caste 


pao%^ 
12, 13, 41, 4? 
^ 

.. 1239, 1241 
37 

37,88 

.... 144,668. 


519 

6275 

798 


-once aliened or divided is freed from special rule 


of descent 7446 

income of — — chargeable with debts 161 


— — held not attachable after Zargi|^&r’s death ......... ib, 

inheritance to resembles that to a principality. 739 

governed by family custom ih» 

statement of succession to — extensively con* 

Btrued 743 

■ inherited through mother not self-acquired pro- 
perty 7 * 

See Custom; In&m; Principality; R&j. 


BCHBAT : FBINTBD AND PVBIiIBBBD AT TBB KDUCATlOlj^BOCIBTT’fl PREBS, 







